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ERRATA. 

42.  line  10,  for  *<  defendant  *'  read  «  Crown/* 

line  13,  for  *'is  against  the  defendant  also/  read  "cited  by  the  counsel  for 
the  Crown,  is  against  him.** 
124.  line  4,  for  "  Eegina  "  read  «»  iJ«.** 
895.  line  9,  for  *'  Pimikiere  "  read  Ponthicu."* 
S4a  line  5,  *<  Reghwr  read  «<  Itex.** 
39a  hat  line,  for  «<  J2er '*  read  **  Regina,'' 
418.  marginal  note,  line  14,  for  **  on  **  read  "  an.** 
673.  line  8,  for  **MiUsr'*  read  '^MeUor** 

Last  line  but  one,  for  **  Bex  **  read  *'  Regina.** 

Note  (6),  after  •«  13  Q.  A"  insert  "318.- 
749.  note  (jg),  for  «▼.*  read  "A." 
898.  line   16,   for   "plaintiff'*  read    **  defendants,**  and   for    "  defendants  **  read 

"plaintiff." 
955.  line  11.  for  "  Wood  *'  read  "  fTard,*" 
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Charles  Townsend  of  LincolrCs  Inn,  Esquire^  Christo- 
pher Argyle  Hoggins  of  the  Middle  Temphy  Esquire, 
WilUam  Carpenter  Rowe  of  the  Inner  Temple,  Esquire, 
Thomas  Colpitis  Granger  of  the  Inner  Temple,  Esquire, 
Peter  Frederic  O^Malley  o£  the  j^liddle  Temple,  Esquire, 
Barnes  Peacock  of  the  Inner  Temple,  Esquire,  Edwin 

I       _____ 

James  of  the  Inner  Temple,  Esquire,  and  Kenneth 
Macaulay  of  the  Inv£r  Temple,  Esquire,  were  appointed 
Her  Majesty's  Counsel  learned  in  the  law. 


U#J»t/15tlL 


AHumputon 
dfffrndMit^ 
gnamitee  for  t 
debt  dne  from 
&  to  plaintiff; 


Coles  against  Strick. 

A  SSUMPSIT.    The  declaration  stated  that,  whereas 
one  fVilliam  Henry  Smith,  before  and  at  the  tune 
of  the  making  of  the  promise  &c,  was  indebted  to 
die  promiie        plaintiff  in  200/.,  for  work  done  by  plaintiff  for  Smith 

alleged  being       *-  ^   '■ 

that,  if  plaintiff  on  his  retainer  and  at  his  request,  and  for  money  paid 

woiUd  give  S, 

a  written  ac-      &C.,  and  thereupon^  to  wit  on  &c.,  in  consideration  of 

knowledgment 

that  plaintiff 

had  AO  legal 

claim  on  S,f 

defendant 

would  bean- 

swenble  for 

the  amount; 

with  an  aver* 

ment  that  plaintiff  wrote  and  sent  such  acknowledgment  to  S.     Flea,   that  i^.  was  a 

tiader  within  the  Bankrupt  Acts,  and  a  prisoner  in  execution  for  debt,  owing  SOOL 

and  upwards,  and  was  desirous  of  petitioning  the  Court  of  Bankruptcy  for  an  interim 

Older  of  protection  under  stat.  7  ft  8  Vict,  c,  96.  «.  6.,  and,  in  support  of  such  petition,  of 

lalaely  representing  himself  to  the  Court  as  owing  less  than  300/. :  and  that  defendant^ 

at  the  request  of  Smith,  gave  the  guarantee  above  stated,  with  the  intent,  on  the  part  of 

Smuik  and  defendant,  that  Smith  should  be  the  better  able  falsely  to  make  such  represent!^ 

tion;  averment,  that  plaintiff  knew  the  corrupt  purpose  for  which  the  guarantee  was  given, 

aadf  with  such  knowledge,  accepted  it,  and  assented  to  write  the  acl^nowledgment  for  the 

purpose  of  aiding  Smith  in  making  the  false  representation,  &c     Replication,  De  injuria 

Held,  on  proof  of  the  facts  plnded,  and  that  plaialiff^  acknowledgment  was  not  a  re- 

aae  under  seal,    . 

That  defendant-  was  catitled  to  a  rerdict  on  the  eridnctb 

And,  that  plaintiff  waa  not  entitled  to  judgment  non  obstante  fercdicto. 


the  premises,  and  that  plaintiff,  at  the  request  of  de- 
fendant, would  write  and  send  to  Smith  an  acknowledg- 
ment in  writing  that  he^  plaintiff,  had  no  legal  claim 
upon  Smith  in  respect  of  the  said  debt,  defendant  under- 
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Uxk,  and  promised  plaintiff,  to  be  answerable  to  plain-'  Queen*s  Btnek. 

tiff  fcMT  the  due  pajrment  thereof  to  him  within  twelve 

ealendar  months  then  next  ensuing :  And  the  plaintiff        ^^^^ 

fiuiher  ayers  that  he,  confiding  &c.,  did  afterwards,  to       Skmck% 

wit  on  &&,  write  and  send  to  Smith  an  acknowledg-^ 

ment  in  writing  that  he,  plaintiff,  had  no  legal  claim  upon. 

Smith  in  respect  of  the  sidd  debt ;  but  plaintiff  says  that^ 

llthoo^  twelve  calendar  months  since  the  time  of  the 

writing  and  sending  of  the  said  acknowledgment  had 

eb^psed  before  the  commencement  of  this  suit,  and 

although  Smith  has  not  paid  the  said  sum  of  money  of 

any  part  thereof  to  plaintiff,  of  which  defendant,  at  the 

e3q[>iration  of  the  said  twelve  calendar  months,  and  fircMxi 

thence  hitherto  continually,  had  notice,  yet  &c. ;  breachf 

non-payment  of  the  200/.,  or  any  part  thereof. 

There  were  counts  for  goods  sold  and  deliveredj 
work  and  materials,  money  lent,  and  money  pdd,  and 
for  interest,  and  on  an  account  stated. 

The  defendant  pleaded  Non  assumpsit  to  the  whole 
declaration,  except  as  to  4JL  and  21/.  78,  Sd.,  which  sums 
lie  paid  into  Court  on  the  last  count.  The  plaintiff  joined 
ianie  on  the  first  plea,  and  took  the  25L  7s.  Sd.  out  <^ 
court 

The  defendant  also  pleaded  to  the  first  count  as 
follows. 

Plea  2.  That  the  promise  in  the  first  count  men-i 
tioned,  and  the  afterinentioned  request  of  the  said 
W»  B*  Smithf  were  made  after  the  passing  of  an  act 
to»  (7  &  8  Vict.  c.  96.,  ''  to  amend  the  law  of  in-, 
solvency,  bankruptcy,  and  execution  "),  and  while  that 
act  was  in  force,  to  wit  on  &c.  That,  before  and^at  th^ 
time  of  the  making  of  the  'jpimbise,'  Smith  was  a  prisoner 
in  execution  tipon  ajodgwient  theretofore,  to  wit  09 
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&C.,  obtained  against  him  in  the  Court  &c.  (Common 
Pleas)  by  one  Edicard  Rawson  Clark,  in  an  action 
against  the  said  Smith  for  the  recovery  of  a  debt,  and 
was  a  trader  within  the  meaning  of  the  statutes  relating 
to  bankrupts  which,  on  the  day  and  year  last  aforesaid 
(12th  February,  1847),  were  in  force,  and  owed  debts 
amounting  to  300/.  and  upwards,  and  was  desirous  of 
petitioning  the  Court  of  Bankruptcy  for  the  Bristol 
district,  within  which  he,  Smith,  had  resided  twelve 
calendar  months,  for  protection  from  process  under  the 
provisions  of  the  said  act  of  parliament,  as  a  trader 
within  the  meaning  of  the  said  statutes,  owing  debts 
amounting  in  the  whole  to  less  than  300/.,  and,  in  sup- 
port of  such  petition,  of  falsely  representing  himself  to 
the  last  mentioned  Court  to  be  a  trader  within  the 
meaning  of  the  said  statutes,  owing  debts  amounting 
in  the  whole  to  less  than  300/. ;  all  which  premises 
the  said  Smith^t  the  time  when  defendant  made  the 
said  promise,  and  at  the  time  when  Smith  requested 
defendant  to  make  the  same  as  after  mentioned,  well 
knew.  That  he  so  made  the  said  promise  in  the  first 
count  mentioned,  at  the  request  of  Smith,  then  to  him 
in  that  behalf  made.  That  he  so  made  the  said  pro- 
mise, and  that  Smith  so  requested  him  to  make  the 
aame,  each  of  them  with  the  intent  that  by  the  aid 
of  the  said  acknowledgment  in  writing  Smith  might, 
on  80  petitioning  as  aforesaid  in  support  of  such  his 
petition,  be  the  better  able  falsely  to  represent  to  the 
aaid  Court  that  he.  Smith,  owed  debts  amounting  in 
the  whole  to  less  than  30021  That  plaintiff,  at  the 
time  of  the  making  the  sdd  promise,  knew  the  said  cor- 
rupt purpose  for  which  the  said  promise  was  so  made,  and 
with  that  [^knowledge  accepted  the  said  promise,  and 
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assented^  for  the  purpose  afler  mentioned^  to  write  and   Qveen*s  Bend. 

aend  to  Smith  the  said  acknowledgment  in  writing,  for  *___ 

the  piH'pose  of  aiding  Smith  in  making  such  false  repre-        Colk* 
sentation  to  the  last  mentioned  Court  as  aforesaid  for        Strick. 
the  purpose  so  intended  by  Smith  as  aforesaid ;  and  so 
the  defendant  says  that  the  said  promise  was  and  is 
wholly  void.     Verification. 

Plea  3.  As  to  161/.  I85.  ZdL^  parcel  of  the  sum  men- 
tioned in  the  last  count :  That  the  promise  next  men- 
tionedy  and  the  after  mentioned  request  of  W.  H.  Smith, 
were  made  after  the  passing  of  an  act  &c.  (7  &  8  Vict, 
c.  96.):  the  plea  then  stated  the  imprisonment  of  Smith 
in  execution,  and  that  he  was  a  trader  &c,  exactly  as 
in  plea  2,  and  that  he  owed  debts  amounting  to  300/1 
and  upwards,  and,  among  these,  a  debt  to  plaintiff  of 
1612.  18^.  Zd,\  and  that  he  was  desirous  of  petitioning 
£)r  protection  from  process,  and  of  falsely  representing 
&C.  (as  in  plea  2,  with  averment  of  knowledge  by  Smith 
as  in  that  plea).    That  thereupon,  and  before  the  stating 
of  the  account  in  the  last  count  mentioned,  to  wit  on 
&C.,  defendant,  at  the  request  of  Smith  then  to  him,  de- 
fendant, in  that  behalf  made,  promised  plaintiff  that,  if 
plaintiff  would  write  and  send  to  Smith  an  acknowledg- 
ment in  writing  that  he,  plaintiff,  had  no  legal  claim 
upon  Smith  in  respect  of  the  said  debt,  defendant  would 
be  answerable  to  plaintiff  for  the  due  payment  thereof 
to  plaintiff  within  twelve  calendar  months  then  next 
ensuing.     Averments,  as  in  pica  2,  of  the  intent  with 
which  defendant's  promise  and  the  request  of  Smith 
were  made,  and  that  plaintiff  knew  the  corrupt  purpose 
&C.,  and,  with  that  knowledge,  accepted  the  promise, 
and  assented  to  write  and  send  the  acknowledgment  to 
Swath,  for  the  purpose  of  aiding  Smith  in  making  the 
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felse  representation  &c.  That  plaintiff  afterwards,  to 
wit  on  &C.9  relying  on  defendant's  said  promise,  did 
write  and  send  to  Smith  the  said  acknowledgment  in 
writing  that  he,  plaintiff,  had  no  claim  upon  Smith  in 
tespect  of  the  said  debt.  That  the  sud  account,  so  fiur 
as  it  relates  to  the  said  sum  of  161/.  18«.  3c/.,  was  stated 
after  twelve  calendar  months  had  elapsed  from  the  time 
t>f  making  the  said  promise,  and  when  the  said  sum  of 
161/.  18«.  3c/.  was  due  from  defendant  to  plaintiff  upon 
and  by  virtue  of  the  said  promise ;  and  that  the  same 
was  so  stated,  so  far  as  relates  as  aforesaid,  of  and  con- 
cerning the  last  mentioned  sum  and  no  other  money 
whatever.  That  the  said  sum  of  161/.  18*.  3c/.,  parcel 
as  aforesaid,  was  and  is  claimed  by  plaintiff  to  be  due, 
and  sought  to  be  recovered  as  money  found  due,  on  the 
stating  of  the  said  account :  and  so  defendant  says  that 
the  said  promise  to  pay  the  last  mentioned  sum  was  and 
IB  wholly  void.     Verification. 

Replication  to  each  plea,  2,  and  3  ;  De  injuria.  Issues 
thereon. 

On  the  trial,  before  Wightman  J.,  at  the  sittings  in 
Middlesex  after  last  Hilary  term,  it  appeared  that 
Smithy  being  in  custody  as  stated  in  the  pleas,  had,  in 
1846  and  1847,  endeavoured,  without  success,  to  obtain 
his  discharge  as  a  certificated  bankrupt  (a).  The  de- 
fendant had  acted  as  Smithes  solicitor,  and  employed 
the  plaintiff  as  his  agent ;  and,  in  the  course  of  the  pro- 
ceedings, 161/.  18^.  3c/.  had  become  due  from  Smith  to 
the  plaintiff,  for  his  costs.  In  1847,  Smith  then  pur- 
posing to  petition  as  stated  in  the  pleas,  the  defendant 
wrote  as  follows  to  the  plaintiff. 


(a)  See  Wearing  v.  Smith,  9  Q.  B,  1 0:^-1. 
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to  contend  that  they  are  no  defence.  The  proper 
motion^  if  any,  seems  to  be  for  judgment  non  obstante 
veredicto.]  Perhaps  that  is  so.  The  contract  was 
legal,  and  founded  on  a  consideration ;  whether  an 
adequate  one  or  not,  the  Court  will  not  inquire.  [Lord 
Campbell  C.  J.  There  is  abundant  consideration :  the 
question  is  on  the  legality.]  The  transaction  was  legal. 
There  was  nothing  unreasonable  or  against  morality  in 
the  arrangement  as  described.  Stat.  7  &  8  Vict.  c.  96., 
referred  to  in  the  pleas,  does  not  differ  from  stat.  5  & 
6  Vict  c.  116.  in  any  respect  material  to  this  question. 
The  earlier  act,  sect.  1,  empowered  the  Court  of  Bank- 
ruptcy to  grant  protection,  by  an  interim  order  on  peti- 
tion, to  any  person  being  a  trader  within  the  bankrupt 
acts,  ^^  but  owing  debts  amounting  in  the  whole^to  less 
than  300i"  Stat.  7  &  8  Vict  c.  96.  s.  6.  extends  this 
power  to  the  case  of  any  prisoner  in  execution  on  a  judg- 
ment for  debt,  being  such  trader,  owing  &c.  (as  before). 
If  the  creditors  of  a  trader  had  actually  released  him  to 
an  amount  which  brought  his  debts  within  300/.,  he 
might  legally  state  them  to  the  Court  at  such  reduced 
amount.  The  whole  question  is,  whether  nothing  short 
of  a  release  will  authorise  such  a  representation.  The 
plaintiff  here  did  not  release:  but  his  acknowledgment 
was  an  effectual  bar  to  his  recovering  against  Smithy  the 
insolvent.  [Patteson  J.  Smith  was  not  cleared.  If  the 
defendant,  as  surety,  had  paid  the  plaintiff,  he  might 
have  recovered  over  against  Smith.  Lord  Campbell  C.  J. 
Does  the  debt  now  subsist,  as  between  Smith  and  the 
plaintiff,  or  is  it  extinguished  ?  If  it  exists,  the  Court 
to  which  the  petition  went  is  deceived.]  There  may 
be  a  valid  arrangement,  though  the  parties  do  not  go  to 
the  expense  of  a  release.  [  JVightman  J.  I  doubt  whether 
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April  17th. 


c 


«7u       1    J  ■    ASE.     The  first  two   counts  of   the   declaration 

Where  a  uuid-  %^ 

lordgiTesa  (which  are  not  material  to  the  present  report) 

wamnt  to  dis* 

tnin  for  rent,  were  for  a  wrongful  distress :  the  third  was  in  trover, 

be  thereby 

authorises  the  for  a  SOW  and  eleven  pigs. 

the  rent  if  ten.  The  pleas  to  the  Ist  and  2d  counts  were  Not  guilty, 

^^rd°^'  by  statute :   to  the  3d  count,  Not  Guilty,  and  That 

^^wSfe^iSLa Ui'  P^°*^ff  ^'^^  ^o^  lawfully  possessed  &c     Issues  to  the 

landlord  can.  country  were  joined  on  these  pleas. 

not  prohibit 

the  bailiff  from  The  defendant  also  pleaded,  4thly,  to  the  3d  count, 

accept! Off  such 

tender.  that  half  a  year's  rent,  amounting  to  5/«,  had  become 

yk#«|i  events* 

where  a  war-  due  from  plaintiff  to  defendant  Hale  for  premises  rented 

to  tfw  bailiff'  ^^  '^  ^7  pl^tiff  from  year  to  year ;  wherefore  Hale 

directing  him  j^^  j^jg  ^^.^  ^.j^^^  ^nd  CoIIins  and  Tickner  ns  his  bailiffs 

to  distrain  and  ^^     ' 

to  proceed  for  ^^  J  ^^y  {^jg  command,  on  &c,,  entered  for  the  purpose 

recovery  of  the  "^                                                                                          *      * 

rem  as  the  law  of  distraining  and  did  distrain  &c.  as  and  for  a  distress 

diredst  the 

bailiff  cannot  &C.,  and  impounded  &c. ;  and,  the  distress  not  being 

on  the  ground  replevied.   Hah  in   his    own   right,   and    Collins   and 

afterwardsVor-  Tickner  as  his  servants  and  by  his  command,  at  the 

Uindkffd^Jau*  expiration  of  five  days,  sold  &c.,  towards  satisfaction  of 

torney  to  re-  ^he  arrears,  according  to  the  statute  &c.,  as  they  law- 

ceireit:  and  .                                            ^                J 

if,  on  that  foUy  &c     Verification, 

ground,  though 

truly  alleged,  Replication  to  plea  4.     That,  after  the  seizing  and 

seU,  he  and  the  distraining,  and  before  the  impounding,  to  wit  on  &c., 

liable  in  trover.  **  ^^^  plaintiff  tendered  and  offered  to  pay  to  the  said 

Robert  Collinsy  then  being  the  bailiff  of  the  said  John 
Hale  and  by  him  duly  authorised  to  receive  the  said 
rent  and  the  costs  and  expenses  of  the  seizing  and 
taking  of  the  said  distress,  the  said  sum  of  5L  so  due 
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for  rent  as  in  the  4th  plea  mentioned,  together  with  "  Queen's  Bench. 

&C.  (costs,  averred  to  have  been  reasonable  and  suffi-  l__ 

dent);  ''which  several  sums  the  said  Robert  Collins        Hatch 
then  refused  to  accept ;  and  the  defendants  afterwards        ^alh. 
wrongfully  impounded,  sold  and  disposed "  &c,  as  in 
the  4th  plea  motioned :  which  sale  and  disposal  is  the 
grievance  &C    Yerification. 

Bejoinder.  That  Collins  was  not  duly  authorised  to 
ieoave  the  said  rent  and  the  said  costs  and  expenses, 
HI  manner  and  form  &c.  Conclusion  to  the  country* 
Issue  thereon. 

The  plaintiff  entered  a  Nolle  prosequi  on  the  first 
count 

On  the  trial,  before  Erie  J.,  at  the  last  Winchester 
Spring  assizes,  it  appeared  that  the  plaintiff  held 
premises  at  Emsworth  in  Hampshire  as  tenant  to  the 
defendant  Hale ;  and  that  HaUy  intending  to  distrain 
for  half  a  year's  rent,  directed  his  attorney,  Mr.  FuU 
lagary  who  resided  at  Emsworthy  to  cause  the  distress 
to  be  made.  Mr.  Fullagar  made  out  a  warrant  to 
distrain,  and  gave  it,  when  signed  by  Hale^  to  the 
defendant  Collins,  a  bailiff,  for  execution.  The  war- 
rant was  as  follows. 

''  I  hereby  authorise  and  require  you  to  distrain  the 
goods  and  chattels  in  and  upon  the  brickyard,  field, 
land  and  premises  of  Andrew  Bone  Hatch,  situate  "  &c., 
^  for  the  sum  of  &Ly  being  the  amount  of  one  half  year's 
rent  due  to  me  for  the  same  on  the  29th  day  of  Sep^ 
tember  last,  and  to  proceed  for  the  recovery  of  the  said 
rent  as  the  law  directs.  Dated  this  3d  day  of  Novem- 
ber,  1849. 

"  Yours  &C. 

''John  Hale:' 
"  To  Robert  Collins,  my  bailiff." 


12 


Q.B.  EASTER  TERM, 


rolume  XV. 
1850. 

Hatch 

T. 

Halk. 


Mr.  FuUagar  gave  instructions  to  Collins  as  to  levy- 
ing the  distress,  and  told  him,  if  Hatch  offered  him  the 
rent,  not,  on  any  consideration,  to  take  it,  but  refer  Hatch 
to  Hale^Q  attorney  (a).  Collins,  accompanied  by  defend- 
ant Tickner,  distrained  the  sow  and  pigs.  The  plaintiff 
tendered  51.  for  the  rent  and  35.  for  costs.  Collins  said 
he  had  directions  not  to  take  it,  and  that  plaintiff  was  to 
go  to  Mr.  FuUagar  and  pay  him.  The  distress  was  im- 
pounded and  sold.  Upon  this  evidence  the  defendant's 
counsel  contended  that  Collins  appeared  not  to  have  been 
(as  the  replication  stated)  duly  authorised  to  receive  the 
rent  and  costs.  The  learned  Judge  held  that  the  war- 
rant to  distrain  was  a  direct  authority  from  Hale  to 
Collins,  and  that  the  interposition  of  FuUagar  was  no 
excuse  for  departing  from  it.  He  left  the  case  to  the 
Jury  with  this  intimation  of  opinion ;  and  they  found  a 
verdict  for  the  plaintiff  on  the  issues  joined  upon  the 
third  count;  for  defendant  on  the  issue  upon  the 
second. 


Kinglake  Serjt.,  for  the  defendant,  now  moved  for  a 
new  trial  on  the  ground  of  misdirection.  The  mere 
warrant  was  not,  conclusively,  an  authority  to  receive. 
If  it  was,  the  last  issue  was  idle.  \_Erle  J.  The  war- 
rant was,  to  distrain,  and  proceed  for  the  recovery  of 
the  rent  as  the  law  directs.  The  construction  of  that 
was  for  the  Judge.  It  was  a  direct  authority  from  Hale 
to  the  bailiff;  and  it  did  not  appear  that  there  had  been 
any  communication  between  them  since.  FuUagar  had 
no  authority  except  as  being  Hale's  general  attorney.] 
He  was  his  attorney  to  act  in  this  matter.     The  Court 

(a)  It  appeared  that  there  had  been  some  previous  misunderstanding 
between  Hate  and  Hatch  on  the  subject  of  the  rent. 
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cannot  say  that  the  warrant  must  necessarily  be  deemed   QueenU  netiek. 

an  authority  to  Collins  to  receive  the  rent,  though  a    *___ 

jury  might,  under  some  circumstances,  be  called  upon  Hatch 
to  infer  it.  In  PilkingtorCs  Case  {a)  **  It  was  resolved.  Hale. 
that  tender  of  amends  to  the  bailiff  is  not  good,  for  he 
cannot  deliver  the  distress  once  taken,  no  more  than 
he  can  change  the  avowry  of  his  master,  or  demand 
rent  on  a  condition  of  re-entry."  \Wightman  J.  That 
was  a  case  of  distress  damage-feasant.]  Browne  v. 
Powell  (b)  shews  that  it  may  be  a  question  for  the  jury 
whether  the  person  employed  in  distraining  is  one  to 
whom  a  tender  may  properly  be  made  or  not.  There 
the  tender  was  made  to  the  wife  of  the  distraining 
party,  in  her  husband's  absence ;  and  it  was  held  suffi- 
cient, the  wife  having  acted  for  him  on  similar  occa- 
aons  before.  Best  C.  J.  said :  ^*  I  agree  to  the  position 
in  PilkingtoTCs  Case  (a),  that  the  servant  distraining  is 
not  always  the  person  to  whom  tender  of  amends  can  be 
made ;  for  I  may  authorise  a  person  to  distrain  whom  I 
could  not  trust  to  receive  the  amends."  In  Smith  v. 
Goodicin  (c)  it  was  held  that,  after  distress  by  a  bailiff, 
tender  of  rent  and  costs  to  the  landlord  was  still  good, 
though  he  professed  to  leave  the  matter  in  the  bailiff's 
hands;  that,  however,  decides  only  that  the  landlord  does 
not,  by  giving  a  warrant,  part  with  his  obligation  to  ac- 
cept  a  tender  of  what  is  due  to  him.  The  question  on 
the  validity  of  tender  to  a  bailiff  was  raised  in  Ladd  v. 
Thomas{d);  but  a  decision  upon  it  became  unnecessary. 
Pilkington^s  Case  (a)  was  there  discussed  in  the  course  of 

(a)  5  Rep,  76  a.     See  S.  C,  more  fully,  as  PUkinglon  v.  Hastings,  Cro. 
ESz.  SIS. 

(b)  4  Bing.  23a  (c)  4  S.  $•  ^d.  413. 
{i)  UA.^  E.  117. 
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the  argument  (a).  \_Erle  J.  The  tender  in  LaM  v. 
Thomas  (b)  was  too  late ;  that  was  the  ground  of 
decision ;  but  there  would  have  been  no  need  to  discuss 
it  if  tender  to  a  bailiff  at  any  time  had  been  thought 
invalid.]  Moffat  v.  Parsons  (c)  was  cited  on  the  trial 
of  the  present  cause.  It  may  be  a  question  whether 
that  case  would  now  be  recognised  as  law;  but  the 
tender  there  was  made  to  a  person  who  had  been  em- 
ployed  as  the  creditor's  general  agent  to  receive  money* 
In  Bingham  v.  Allport  (d)  tender  was  made  to  a  clerk 
at  the  office  of  the  plaintiff's  attorney ;  the  clerk  said 
he  had  no  authority  from  his  principal  to  receive  the 
money  ;  Bayley  B.  told  the  jury  that,  if  they  thought 
the  clerk  had  disclaimed  all  authority  to  receive  the 
money,  the  tender  was  insufficient :  and  this  Court  re- 
fused to  set  aside  the  verdict  and  enter  it  for  the  de- 
fendant. \Wightman  J.  How  do  you  say  the  tenant 
is  to  prevent  the  distress  in  a  case  like  this?]  By 
going  to  the  attorney.  [Wightman  J.  He  may  be 
many  miles  off.]  The  same  reasoning  might  have 
been  used  in  Pilkington^s  Case{e).  The  authority  of 
the  agent  is  always  a  question  for  the  jury :  and,  on 
the  facts  proved  here,  the  jury  could  not  be  bound  to 


(a)  i2AiE.  ISS.  {b)  12^.  ^  £.  117. 

(c)  5  Taunt,  S07.     S,  C,  1  Manh,  55. 

(d)  1  Nev,  ^  M.  S98.  Hilary  term,  January  19th,  1833  (rule  nisi, 
Matter  term,  18S2).  Not  reported  in  BamewaU  j-  Adolphtu,  Refer- 
eoce  has  been  made  to  Mr.  BamewaU*s  notet  of  the  case,  which  agree 
with  the  statement  above.  The  action  was  for  work  and  labour.  Verdict 
for  plaintiff.  The  Court  (Liitledale,  Taunton  and  Patteson  Js.)  refused 
to  disturb  the  verdict,  being  of  opinion  that  there  was  no  eridence  to  shew 
tiMt  the  clerk,  to  whom  tender  had  been  made,  had  in  fact  any  authority 
to  receive  the  money ;  though  Littledale  J.  said  that,  if  he  had  been 
authorised,  be  had  no  right  to  disclaim. 

(e)  5  Bep,  76  a. 
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sty  that  the  deUvery  of  the  warrant  unplied  a  power  to  Queen*s  Bmoh. 
receive.     A  partner  has  authcmty  to  accept  a  bill  in 


the  name  of  the  firm ;  but|  if  the  other  partners  object^  Hatch 
snd  that  appears  to  have  been  made  known  to  the  pen  Haia 
son  seeking  to  enforce  such  acceptance  (a),  the  accept* 
ance  does  not  bind  the  firm ;  Lard  Viscount  Gallway  y. 
Mathew (ft).  \Wigktman  J.  Suppose  the  landlord  him- 
self^  without  any  agent,  instructed  the  bailiff  not  to  ao« 
eept  the  rent.  As  you  argue,  the  tenant  could  not  make 
a  tender  to  prevent  sale  of  his  goods.]  The  question  is, 
whether  the  warrant,  once  given,  is  an  irrevocable  au'^ 
thority.  In  note(B)  to  PUkingtovCs  Ca8e(c)y  Fraser^^ 
ed.,  it  is  said :  *'  This  "  (that ''  tender  of  amends  to  the 
baOiff  is  not  good,  for  he  cannot  deliver  the  distress 
once  taken,  no  more  than  he  can  "  ''  demand  rent  on  a 
condition  of  re-entry  ")  ^'  must  be  understood  of  a  bailiff 
without  any  special  authority,  for  the  demand  need  not 
be  made  in  person,  but  may  be  made  by  agent."  The 
question  in  every  case  is,  to  what  extent  the  bailiff  is 
agent. 

Lord  Campbell  C.  J.  No  rule  can  be  granted  in 
this  case.  I  think  that  the  law  imder  which  a  bailiff  is 
authorised  to  distndn  for  rent  does  not  confer  that  power 
unless  the  bailiff  has  power  given  him  at  the  same  time 
to  receive  the  rent.  My  opinion  goes  thus  far ;  and  I 
know  of  no  authority  to  the  contrary.  And,  where  so 
extraordinary  a  power  exists,  this  ought  to  be  so.  The 
party  whose  goods  are  taken  should  be  enabled  to  re- 

(a)  Km%lake  Serjt.  contended  that  the  evidence  in  the  present  casp 
shewed  that  the  plaintifT,  before  making  his  tender,  knew  of  the  restric* 
laid  upon  the  bailiff. 
(6)  10£ajr,264.  (c)  5  Rep,  76  a. 
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lease  them  at  once  by  tender  of  the  rent  and  costs. 
But  in  the  present  case  the  bailiff  actually  had  power 
by  his  warrant  not  only  to  distrain  but  to  proceed  for 
recovery  of  the  rent  as  the  law  directs ;  that  is,  to  re- 
ceive the  money  due. 


Patteson  J.  The  motion  in  Smith  v.  Goodunn  (a) 
was  grounded  on  the  apparent  Intention  of  the  landlord, 
and  the  responsibility  of  the  broker  as  to  costs,  under 
stat.  57  G.  3.  c.  93  ;  and  it  was  urged  that  the  tender 
must  necessarily  be  made  to  the  broker.  We  held 
otherwise  ;  but  we  did  not  decide  that  the  tender  must 
necessarily  be  to  the  landlord.  I  think  that  where  the 
landlord  gives  an  authority  to  distrain  he  necessarily 
gives  an  authority  to  receive  the  money.  The  warrant 
here  was  an  authority  to  distrain ;  tUe  power  to  receive 
necessarily  followed. 

WiGHTMAN  J.  I  am  of  the  same  opinion.  Where 
a  landlord  gives  this  summary  power,  the  bjiiliff  is, 
virtute  officii,  the  person  to  whom  the  rent  is  to  be 
tendered.  A  monstrous  inconvenience  would  follow  if 
it  were  not  so.  The  remedy  which  the  law  gives  of 
preventing  a  sale  by  tender  would  be  defeated  by  a 
mere  order  of  the  landlord  to  his  bailiff  not  to  accept 
the  rent 


Erle  J.  I  am  of  the  same  opinion.  And  here 
-authority  is  expressly  given,  by  the  terms  of  the  war- 
rant, to  distrain  for  the  sum  due,  and  proceed  for  the 
recovery  of  it  as  the  law  directs. 

Bule  refused. 

(a)  4B,i  Ad.  413. 
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RoBEBTS  against  Hunt.  waUieMda^, 

April  I7tb, 

CASE.     The  declaration  stated  that,  before  and  at  if*ro«dh«g 
been  dedicated 

the  time  &c,  there  was,  and  from  thence  hitherto  <o  the  public 
hath  been,  and  stiU  is,  a  certain  common  and  pubUc  I'n"^^ 
highway  in  the  county  of  Kentf  &c.,  for  all  the  liege  been  uken, 
subjects  &C.  to  go,  pass  &c.,  with  gigs  and  other  car-  „^^^  ^  5 '^ 
riages  drawn  byhoxses:  Yet  defendant  heretofore,  to  l^-^^ 
wit  on  &c,  wrongfully  and  negligently  caused  to  be  l^"^-']^**;^'!^ 
placed,  and  to  be  kept  and  continued,  in  and  upon  the  f^"  •  highway 
said  highway,  divers  to  wit  100  tons  of  materials,  earth  spects;  and  an 

1        1 1  •  1  -11.  .  11  action  is  nuun- 

and  rubbish,  and  divers  to  wit  100  stones,  and  then  tainabie  for  ob- 
therewith  obstrucfted  the   said  highway.      And  that,  ti)7piainUflr*s 
in  consequence,  plaintiff's  gig,  with  plaintiff  therein,    *"*2*' 
lawfully  passing  along  the  said  highway,  was  driven 
against  one  of  the  stones  and  overturned,  &c 

Fleas.  1.  Not  Guilty.  2.  That  the  said  way  in  the 
declaration  mentioned  was  not  a  common  or  public 
highway  for  all  the  liege  subjects  &c.  to  go,  pass  &c, 
with  gigs  or  other  carriages  drawn  by  horses,  in  manner 
and  form  &c.  3.  That  the  gig,  with  plaintiff  therein 
&C.,  was  not  passing  along  the  said  highway  at  the  time 
when  &c,  in  manner  and  form  See.  Conclusions  to  the 
country ;  and  issues  thereon. 

On  the  trial,  before  Wilde  C.  J.,  at  the  last  assizes 
for  Kenty  it  appeared  that  the  road  on  which  the  acci- 
dent happened  had  been  set  out  by  the  owners  of  the 
land,  and  used  by  the  public,  for  some  years,  but  had 
never  been  repaired  by  the  public ;  nor  had  the  notice 
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of  dedication,  required  by  stat.  5  &C  6  W.4,  c,  50. 
s.  23.,  been  published,  or  certificate  ^yen  as  in  that 
clause  prescribed  (a).  It  was  objected,  therefore,  that 
the  locus  in  quo  was  not  a  public  highway.  The  Lord 
Chief  Justice  reserved  leave  to  move  to  enter  a  nonsuit 
if  this  Court  should  think  the  objection  well  foimded. 
Verdict  for  plaintiff. 


Shee  Serjt.  now  moved  accordingly.  Before  the 
passing  of  stat.  5  &  6  fF.4,  c.  50.,  it  had  been  decided 
(in  Rex  v.  Leake  (b)  )  that,  if  a  road  had  been  dedi- 
cate to  the  public  and  used  as  a  common  highway,  no 
act  of  adoption  was  necessary  to  charge  the  parish  with 
the  repair.  But  now,  by  sect.  23  of  that  statute,  no 
road  made  at  private  expense  is  to  be  deemed  a  highway 
repairable  by  the  parish,  imless  certain  conditions  are 
performed,  which  have  not  been  fulfilled  here.     [Lord 

(a)  Stat.  5  &  6  W.  4.  c,  50.  s.  23.  enacts :  **  That  no  road  or  occupa- 
tion way  made  or  hereafter  to  be  made  by  and  at  the  expense  of  any 
individual  or  private  person,  body  politic  or  corporate,**  &c.  **  shall  be 
deemed  or  taken  to  be  a  highway  which  the  inhabitants  of  any  parish 
shall  be  compellable  or  liable  to  repair,  unless  the  person/'  &c.,  *<  pro- 
posing to  dedicate  such  highway  to  the  use  of  the  public  shall  give  three 
calendar  months  previous  notice  in  writing  to  the  surveyor  of  the  parish 
of  his  intention  to  dedicate  such  highway  to  the  nse  of  the  public,  de- 
scribing its  situation  and  extent,  and  shall  have  made  or  shall  make  the 
same  in  a  substantial  manner,'*  &c.,  **  and  to  the  satisfaction  of  the  said 
^surveyor  and  of  any  two  justices  **  &c.  in  petty  sessions,  **  who  are  hereby 
required,  on  receiving  notice  from  such  person  **  &c.,  **  to  view  the  same, 
and  to  certify  that  such  highway  has  been  made  in  a  substantial  manner," 
&c,  "  at  the  expense  of  the  party  requiring  sudi  view,  which  certificate 
shall  be  enrolled  at  the  quarter  sessions  holden  next  after  the  granting 
thereof,  tlien  and  in  such  case,  after  the  said  highway  shall  have  been 
used  by  the  public,  and  duly  repaired  and  kept  in  repair  by  the  said 
person,"  dec,  "fbr  the  space  of  twelve  calendar  months,  such  highway 
shall  for  ever  thereafter  be  kept  in  repair  by  the  parish  in  which  it  is 
situate." 

(6)  5  A  (•  jtd.  469. 


20 


Q.B.   EASTER  TERM, 


1850. 


Wedmesdayt 
Jpril  ntlu 


If  one  of  two 
makers  of  a 
joint  and 
several  pro- 
missory note 
{^ives  the 
iiolder  a  deed 
of  mortgage  to 
secure  tlie 
amount,  with  a 
covenant  to  puy 
it,  the  other 
maker  is  not 
thereby  dis- 
charged; for 
the  remedy  on 
the  specialty  is 
not  co-exten- 
sive with  the 
remedy  on  the 
note. 


Ansell  and  Others,  Executors  of  Elsde:^,  again.^t 
Ann  Baker  and  Another,  Executrix  and  Ex- 
ecutor of  Edward  Baker. 

TJEBT.  The  Ist  count  stated  that  Bakery  defend- 
ants' testator,  made  his  promissory  note,  2d  May 
1839,  for  payment  to  Ehden,  plaintiffs'  testator,  of 
1000/.  with  interest  &c,  six  months  after  notice,  and 
undertook  &c.  to  pay  the  same.  Averment  of  notice  to 
defendants  after  the  deaths  of  Baker  and  Eladeriy  six 
months  before  action  brought.  Count  on  an  account 
stated. 

Picas:  1.  To  1st  count,  that  Baker  did  not  make  tbc 
note.  2.  To  the  residue  of  the  declaration^  Never  in- 
debted. Issues  thereon.  3.  To  both  counts,  Statute 
of  Limitations.     Issue  tendered  and  joined  thereon. 

4.  To  1st  count,  that  Baker ^  at  the  request  and  fbr 
the  accommodation  of  Isaac  Lasty  and  as  his  surety 
only,  made  the  said  promissory  note  jointly  with  the  said 
Isaac  Last  (a),  and  thereby  promised  to  pay  Isaac 
JElsden  1000/.  for  money  then  lent  and  advanced  by  the 
said  /.  Ehden  to  the  said  /.  Last  alone,  &c.;  and  thai 
there  never  was  any  other  consideration  for  making  or 
paying  the  note :  and  that,  after  die  making  of  the  aoid 
note,  and  more  than  three  days  after  the  time  for  pay- 
ment specified  therein,  to  wit  on  &c. ;  an  indenture  irf* 
mortgage  was  made  between  Last  of  the  one  part  and 
Ehden  of  the  other  part,  whereby  Last^  fbr  secunD^ 

(a)  The  form  of  the  note  was :  **  Six  months  after  notice  we  jointljr 
and  seTerally  promise  to  pay  to  Mr.  Isaac  EMen  or  his  order  ^  JLc 
**  Itaac  Last.     Edward  Baker,** 
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^y*    said  promissory  note  so  made  as  in  that  plea  &e.,  in 
*        manner  and  form  &c.     Issue  thereon. 


AiisiLL  T^  piga  g^     That  Last  did  not  deposit  the  deeds 

Bakik.       ^th  JSlsden  as  such  security  as  aforesaid,  in  manner 
and  form  &c.     Issue  thereon. 

On  the  trial,  before  Maule  J.,  at  the  last  Spring 
assizes  for  Ussexy  the  defondants,  in  support  of  their 
^  issues  upon  the  4th  and  5th  pleas,  produced  the  inden- 

ture of  mortgage,  dated  2d  September y  1847,  between 
Last  of  the  one  part  and  JSlsden  of  the  other  part.  By 
this  deed,  after  reciting  a  prior  mortgage  and  a  prior 
conveyance  and  assignment,  by  Last  to  Thomas  Cree, 
of  certain  messuages,  lands  and  other  property  as 
security  for  advances  of  money  by  Cree  to  Last ;  re- 
citing also  that  **  the  said  Isaac  Last  is  indebted  to 
the  said  Isaac  Elsden  in  the  sum  of  1000/.,  for  the 
repayment  of  which  one  Edward  Baker  is  also  liable 
to  the  said  Isaac  Elsden ; "  and  that  ^*  the  said  Isaac 
Last  had  deposited  some  deeds  as  security  for  the 
sud  sum  of  1000^,  which  have  since  been  returned  to 
him :  ^  it  was  witnessed  that,  for  securing  the  repay- 
ment of  the  said  1000/.  and  interest  to  Elsden  as  after 
mentioned.  Last  did  by  those  presents  grant  and  ccm- 
vey  to  Elsden  and  his  heirs  the  messuages  and  lands 
comprised  in  the  above  mentioned  mortgage,  and  all 
Lasfa  interest  in  the  said  premises,  habendum  to  the 
use  of  Elsden^  his  heirs  and  assigns,  subject  to  the 
above  mortgage  security  and  to  the  proviso  after  men- 
tioned ;  and  did,  for  further  security,  assign  to  Elsden, 
his  executors,  administrators  and  assigns,  the  other 
property  already  assigned  to  Cree^  subject  to  that  a»- 
fflgnment,  and  to  the  subsequent  proviso ;  which  was^ 
that,  if  Lastf  his  heirs,  executors  &c,  should  pay  to 
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EUdenj  his  executors  &c.,  the  1000i[,»  with  interest,  on   Queen*$  ncnak 
a  day  named,  JElsden,  his  hdrs,  executors  &c.,  would,        ^^^^* 
(m  request,  reconvej  and  re-assign  &c.    And  Last  cove-       Anssu. 
nanted  to  pay  Elsden  the  10002.  ai^d  interest  on  the  day        Baemm. 
named.    There  were  other  covenants,  not  now  niateriaL 
The  learned  Judge  directed  a  verdict  for  the  plain- 
tiflSs  on  the  iasuea  upon  the  4th  and  5th  pleas,  reserving 
leave  to  move  to  enter  a  verdict  for  the  defendants 
thereon,  if  the  Court  should  think  that  the  deed  en- 
titled them  to  a  verdict  on  those  issues.     The  other 
iames  were  found  for  the  plaintiffs. 

Chambers  now  moved  according  to  the  leave  reserved. 
As  to  plea  4 :  The  deed  of  2d  September  1847  contained  in 
itself  proof  that  Elsden  accepted  that  security  in  substi- 
tution for  the  promise  which  Baker  and  La^t  had  given 
bjr  the  note  now  declared  upon:  and,  a  higher  security 
being  given  by  one  of  the  two  joint  contractors,  the  pro- 
mise merged.    It  is  said  in  Chitty  on  Contracts,  677,  c  5« 
8.  5.  §  4.  (4th  ed.),   that,  ^^  In  general,  where  a  simple 
contract  security  is  given  for  a  debt,  it  is  extinguished 
by  a  specialty  security,  if  the  remedy  given  by  the 
latter  be  co-extensive  with  that  which  the  creditor  had 
xifon  the  former.     Thus,  if  a  bond  or  covenant  be 
taken  for,  or  to  secure  a  simple  contract  debt,  the  latter 
is  meiged ;  because,  in  contemplation  of  law,  the  spe- 
cialty is  an  instrument  of  a  higher  nature,  and  affords 
a  better  remedy  than  was  given  by  the  original  demand'^ 
[Wtghtman  J.     The  simple  contract  security  is  said  to 
be  extinguished  if  the  specialty  security  be  "  co-exten- 
sive "  with  it.]     That  does  not  necessarily  mean  that  it 
should  bind  the  same  number  of  parties :  it  is  enough 
if  the  original  right  as  to  securing  and  getting  in  the 
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money  be  preserved  under  a  higher  species  of  obliga- 
tion.    No  cose  has  been  found  expressly  on  the  point 
of  undertakings  by  joint  promisors;   but  in  Bell  \, 
Banks  (a)  Maule  J.   sud  :   "  A  merger   takes  place 
where  a  security  of  a  higher  nature  is  given  by  the 
same  parties.     It  may  be  that  the  taking  a  security  of 
a  higher  nature  from  one  of  two  joint  debtors  would 
cause  a  merger."    There,  however,  the  merger  failed 
on  grounds  not  relevant  to  the  present  case.     In  Kinff 
V.  Hoare  (b)  Parke  B.  said,  commenting  upon  the  dic- 
tum of  Maule  J.  in  Bell  v.  Banks  (a):  "  That  observa- 
tion is  applied  to  the  case  of  a  bond  given  by  one  of 
two  joint  debtors  to  a  creditor  by  simple  contract." 
[Lord  Campbell  C.  J.     Then,  if  the  security  relieves 
one  it  relieves  both.]     It  does.     The  separate  engage- 
ment by  the  party  giving  the  mortgage  operates  as  a 
substitution  for  the  parol  contract  of  the  two.     [Lord 
Campbell  C.  J.     Does  not  that  mean  a  satisfaction? 
What  difference  can  you  shew  in  point  of  law  ?]    There 
may  not,  substantially,  be  any.     [Lord  Campbell  C.  J. 
Do  you  admit  that  the  defendants  must  shew  a  merger  ?] 
They  must.     As  to  the  5th  plea,  the  recitals  in  the 
indenture  of  September  2d  shew  that  the  deeds  men- 
tioned in   that  plea  were  deposited  with  Elsden  as 
security,  which  is  the  only  point  put  in  issue  by  the 
replication.     (No  further  report  of  the  argument  on 
this  point  is  thought  necessary.     Chambers  also  sug- 
gested that  the  issue  on  the  5th  plea  was  immaterial; 
but  no  notice  was  taken  of  this  point  in  deciding  upon 
the  present  motion.) 

Cur.  adv.  vulL 


(a)  3  Man,  ^  G.  258.  267. 


(6)  IS  M.  ^  W.  494.  496. 
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Loid  Campbell  C.  J.,  in  the  same  term  {May  4th),  dueetCt  Bench. 
delivered  the  judgment  of  the  Court.  * 

In  tliis  case  the  principal  question  v(2iAj  whether  the  Aksill 
remedy  upon  the  joint  and  several  promissory  note  Bakir. 
made  by  Edward  Baker  and  Isaac  Last  was  taken 
away  by  reason  of  an  alleged  higher  security  for  the 
same  debt  having  been  ^ven  by  Isaac'^Lastf  viz.  a 
mortgage  with  a  covenant  to  pay  the  debt.  This  we 
answer  in  the  negative,  as  the  remedy  given  by  the 
specialty  security,  being  confined  to  one  of  the  debtors 
only,  is  not  co-extensive  with  that  which  the  creditor 
had  upon  the  note ;  Solly  v.  Forbes  {a) ;  see  Twopenny 
T.  Yofimg{liy  The  contents  of  this  indenture,  there- 
fore, do  not  prove  that  it  was  accepted  in  the  place  and 
stead  of  the  promissory  note,  which  is  the  issue  on  the 
4th  plea. 

As  to  the  5th,  the  recitals  of  the  same  indenture 
were  offered  in  evidence  to  prove  it :  but  they  do  not  in 
our  judgment  prove  the  issue  thereon. 

Rule  refused. 

(a)  S BroiL  ^  B,  38.  (h)  3  B.  ^  C.  208.  SlI. 


BiTRLiNG    against  John  Read.   Robert    Pate,  satwday^ 
William  Pate  the  Elder,  William  Pate  the 
Younger,  and  William  I^Iabtin  Pate. 


Reported^  1 1  Q.  jB.  904. 
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HuTTON  against  Wakd. 


In  anumpiit 
bj  indonee  of 
a  bill  against 
acceptor,  de- 
fendant pleaded 
only  new  mat- 
ter by  way  of 
confonion  and 
aToidanoe,  but 
failed  to  estab- 
liib  the  matter 
of  aroidance. 
Held,  that 
plaintiff  could 
not  recoTer  in- 
terest upon 
the  bill  from 
the  date  of  its 
maturity,  as 
stated  in 
the  declaration, 
without  pro- 
ducing it. 


A  SSUMPSIT.  The  first  count  charged  that  John 
Cressioell,  on  14th  September  1845,  drew  a  bill  of 
exchange  for  20/.  at  four  months  after  datCj  on  defend- 
ant, who  accepted  it;  and  that  Cresswell  indorsed  to 
plaintiff.  The  second  count  was  upon  an  account  stated, 
-  Pleas :  1.  As  to  5/.  parcel  of  the  moneys  in  the  bill 
mentioned,  and  as  to  5L  parcel  of  the  moneys  in  the 
second  count  mentioned  (identifying  the  sums),  payment. 
Replication,  traversing  the  payment.    Issue  thereon. 

2.  As  to  the  residue,  identifying  the  residues  of 
the  moneys  in  the  first  and  second  counts  mentioned, 
averment  that  defendant,  on  account  of  the  residue, 
delivered  to  plaintiff  his,  defendant's,  promissory  note 
for  15/.,  and  plaintiff  received  it  on  account  of  the 
residue,  and  indorsed,  and  handed  it  over,  to  an  un* 
known  holder,  who  held  the  same  at  the  commencement 
of  the  action.  Replication,  traversing  the  delivery  and 
receipt.     Issue  thereon. 

3.  To  the    second  count,    Non  assumpsit.      Issue 
thereon. 

On  the  trial,  before  Coleridge  J.,  at  the  London  sit- 
tings after  last  term,  the  defendant  failed  to  establish 
either  of  the  first  two  pleas :  and  the  plaintiff's  counsel, 
without  producing  the  bill,  claimed  a  verdict,  including 
interest.  The  defendant's  counsel  contended  that  the 
plaintiff,  not  having  produced  the  bill,  could  not  recover  . 
interest  upon  it    The  learned  Judge  directed  the  jury  to 
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find  for  the  pbuntiff  to  the  amount  of  the  bill  only ;  and  9i«Mn*«  Bench, 
reserved  leave  to  move  to  increase  the  verdict  by  the  . 

amount  of  interest  dae,  either  from  17th  January  1846  Hurroir 
(the  maturity  of  the  bill),  or  from  4th  December  1849>  Wam. 
the  day  on  which  the  writ  in  the  action  was  issued. 

» 

Chambers  now  moved  accordingly.  The  plaintiff  is 
entitled  to  interest  from  the  date  on  which  the  bill,  as 
described  in  the  declaration,  became  due.  The  defend- 
ant, by  not  traversing  the  making,  the  acceptance  or 
the  indorsement  of  tl^  bill,  has  admitted  its  existence 
as  declared  upon:  the  bill  was  not  produced,  because 
upon  the  issues  joined  no  question  as  to  its  existence 
or  description  was  before  the  jury.  Unless,  therefore, 
there  was  evidence  to  shew  that  the  bill  bore  a  different 
date  firom  that  laid  in  the  declaration,  it  must  be  taken 
to  bear  such  date.  [Lord  Campbell  C.  J.  Would  not 
a  bill  of  a  different  date  have  supported  the  declara- 
tion ?  It  might ;  but,  if  the  plaintiff  had  produced  a 
bill  with  a  different  date,  and  had  not  shewn,  at  the 
same  time,  that  there  was  no  other  biU,  he  would  have 
fsdled.  [  Wightman  J.  I  think  not.  Lord  Campbell  C.  J. 
I  think  the  bill  ought  to  have  been  produced.]  The 
argument  for  the  defendant,  at  nisi  prius,  was  that,  on  a 
reference  to  the  Master  to  compute  principal  and  in- 
terest, the  bill  must  be  produced.  [Lord  Campbell  C.  J. 
The  officers  of  the  Court  inform  us  that  the  practice  is 
ea]  In  Lane  v.  Mullins  (a),  which  was  an  action  on 
a  bill  of  exchange,  the  plwitiff  obtained  judgment  on 
demurrer  to  the  plea ;  and  it  was  holden  that  the  pliun- 
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tIfF  mighty  upon  the  execution  of  a  writ  of  Inquiry, 
recover  the  amount  of  the  bill  without  producing  it* 
At  all  events,  the  pkdntlff  is  entitled  to  interest  from 
the  time  of  the  commencement  of  the  action.  [Lord 
Campbell  C.  J.  Can  this  Court  interfere  for  so  small 
an  amount?  This  would  be  much  less  than  40^.^  the 
limit  usually  adopted  by  us.]  That  part  of  the  mo- 
tion is  not  pressed. 


Lord  Campbell  C.  J*  You  are  not  entitled  to  re- 
cover interest  from  the  maturity  of  the  bill  without 
producing  It. 

Patteson,  Coleridge  and  Wightman  Js.  con- 
curred* 

Bule  refused. 


Friday^ 
April  ^3, 


Doe,  on  the  demise  of  Samuel  Evans,  against 

James  Walker. 


■jgJECTMENT  for  land   in  Devonshire.      On  the 
trials  before  Erie  J.,  at  the  last  Devonshire  as- 


slzes,  it  appeared  that  the  property  claimed  was  certain 


P.»  seised  in 
fee,  hy  will 
dated  1821  (a), 
devised  land  to 
IT.,  without 
words  implying 

inheritance,  '*  b  ut  not  to  be  sold  or  mortgaged ;"  and  then  he  devised  lands  to  E»  S, ;  and 
added :  **  also  I  give,  devise  and  bequeath  unto  the  said  E.  S.  part  of  my  household  goods 
and  chattels,  an  d  testamentary  estate  and  effects,  whatsoever  name  and  denomination,  ex- 
cept my  dock,"  &c.  (other  personal  chattels  named),  ^  which  I  give  and  bequeath  unto 
M.  H, :  and  the  remainder  of  my  household  goods,  chattels,  and  testamentary  estate  and 
effects,  I  give,  devise  and  bequeaih  unto  the  said  A/.  H,  and  E,  S.,  share  and  share  alike.** 
Held  that  the  residuary  clause  passed  tlie  remainder  expectant  upon  ff^.*s  life  estate. 

In  the  entries  in  the  Court  Book  of  a  manor,  the  proceedings  at  a  Court  were  headed 
as  held  at  a  <*  Court  Baron  "  of  the  manor.  It  appeared  that  this  was  the  usual  form  of 
entry  for  courts  at  which  both  freehold  and  customary  tenants  attended  ;  and  that  admit- 
tances to  the  copyhold  of  the  manor  were  granted  at  such  courts.  Held  sufficient  evidence 
that  an  admittance  nt  the  Court  in  question  was  made  at  a  customary  court. 

(a)  See  now  stat.  7  n",  4,  &  1  Vtct,  c,  26.  <.  28. 
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copyhold  land  in  the  manor  of  Ottery  St.  Mary.     The    Qm«***  Bendi. 

lessor  of  the  plaintiff  claimed  as  purchaser  of  the  interest  * 

wMch    Elizabeth    Saunders  took    under   the  will    of      ^  ^^^ 
William  Palmer^  who  had  been  seised  of  the  property  ^• 

in  fee,  as  well  as  of  other  real  property.  He  died,  so 
seised,  on  5th  May  1823,  having  made  his  will,  dated 
10th  October  182L  The  material  parts  of  the  will 
were  as  follows.  After  devises  of  different  portions  of 
real  property,  the  testator  added :  '^  I  give,  devise  and 
beqneath  unto  James  Walker y  druggist,**  &c.,  **  one  close 
of  land "  &C.,  *^  called  or  known  by  the  name  of 
Four  Acres y  and  now  in  the  occupation  of"  &c.,  **but 
not  to  be  sold  or  mortg^ed.  And  I  give,  devise  and 
bequeath  unto  Elizabeth  Saunders,  wife  of  James  Saun^ 
ders,  maltster,  of"  &c.,  ^^  separate  from  her  said  hus- 
band, two  dwelling  houses  in  "  &c.,  ^^  which  I  hold  for 
the  life  of"  &c.,  **and  now  in  the  occupation  of"  &c., 
*'  my  estate  and  interest  therein.  Also  I  give,  devise 
and  bequeath  imto  the  said  Elizabeth  Saunders  part  of 
my  household  goods  and  chattels,  and  testamentary 
estate  and  effects,  whatsoever  name  and  denomination, 
except  my  clock  and  bedstead,  and  feather  beds,  and 
bedding  and  curtains,  and  furniture,  which  I  give  and 
bequeath  unto  the  above  Margaret  Horsey:  and  the 
remiunder  of  my  household  goods,  chattels,  and  testa- 
mentary estate  and  effects,  I  give,  devise  and  bequeath 
unto  the  said  Mary  Horsey  and  Elizabeth  Saunders, 
fihare  and  share  alike." 

The  land  in  dispute  was  the  close  called  Four  Acres. 
For  the  defendant  it  was  contended  that  Elizabeth 
Saunders  took  no  interest  in  this,  and  that  the  resi- 
duary clause  passed  personalty  only.  It  was  also  sug- 
gested that  the  lessor  of  the  plaintiff  did  not  appear  to 
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have  been  legally  admitted.  As  to  this,  the  evidence 
was  that  admittance  was  granted  to  him  at  a  Court, 
which,  in  the  entry  in  the  Court  books  produced  at  the 
trial,  was  styled  a  '^ Court  Baron"  for  the  manor. 
The  steward  of  the  Court  stated  that  this  was  the 
usual  entry :  that  such  courts  were  ordinarily  attended 
by  free  tenants  who  paid  quit  rents,  and  by  customary 
tenants  also :  and  that  admittances  took  place  at  courts 
so  holden.  The  learned  Judge  reserred  leave  to  move 
for  a  nonsuit.     Verdict  for  plaintiff. 


Crofwder  now  moved  to  enter  a  nonsuit.  First,  the 
residuary  clause  did  not  carry  the  land.  It  seems  pro- 
bable, from  the  use  of  the  words  ^*  not  to  be  sold  or 
mortgaged,"  that  the  devisor  supposed  that  a  devise  to 
a  party  would  dispose  of  the  whole  interest  in  the  land 
without  further  words.  At  any  rate  the  words  ^^  testa- 
mentary  estate  and  effects  "  must  be  understood  by  the 
context.  Now  they  evidently  form  part  of  a  class  of 
property  from  which  the  clock  and  some  other  personalty 
is  expressly  excepted.  The  testamentary  estate  and 
effects  must  therefore  be  the  personal  estate  and  effects. 
In  Sanderson  v.  Dob8on(a)  the  words  of  a  will  were 
^'  goods,  chattels,  estate,  and  effects,  of  what  nature  and 
kind  soever,  and  wheresoever  the  same  shall  be  at  the 
time  of  my  death;"  and  it  was  held  that  the  word 
''  estate,"  so  connected,  did  not  include  realty.  Roe 
dem.  Helling  v.  Yeud  (J),  Marhant  v.  Twisden  (c)  there 
cited,  Bebb  v.  Penoyre  (d)  and  Woollam  v.  Kentoorthy  (e), 
afford  other  instances  of  a  modified  construction  given 

(a)  1  Exch.  141.  (6)  i  New  R.  214. 

(c)  1  Eq.  Co.  Abr.  811.  pL  88.     S.  C.  Gilb.  Eq,  Co.  SO. 

(d)  11  Satt,  16a  (tf)  9  ret.  1S7. 
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to  a  description  of  the  residue  by  reason  of  the  ac*  Queen**  Bench. 
companjing  expressions.     [^JViffhtman  J.    Have    you  ' 


looked  at  Doe  dem.  Evans  v.  Evans  (a)  ?1     That  case      P^'  ^^"^ 
was  cited  in  the  Conrt  of  Exchequer^  in  Sanderson  v.  ▼• 

Walkie. 

Dobson  (b). 

As  to  the  admittance  of  the  lessor  of  the  plainti£ 
The  court  is  called,  in  the  heading,  a  Court  Baron. 
At  SDch  a  court,  the  freeholders  would  be  the  suitors. 
It  might  indeed  be  holden  contemporaneously  with  a 
customary  court;  but  that  does  not  appear  except 
fiom  the  fact  that  admittances  took  place  commonly  at 
eadtk  court  If  that  shewed  that  the  court  was  a  cus- 
tomary court,  it  would  be  enough  to  use  words  of 
admittance  in  any  court  or  place  whatever,  to  make  it 
»  customary  court  [Erie  J.  The  steward  said  that 
there  was  a  homage  of  free  suitors  who  paid  quit  rents, 
and  that  there  were  also  customary  tenants.]  The 
nature  of  the  court  ought  not  to  be  proved  by  parol* 
Could  a  court  leet  be  turned  into  a  customary  court 
by  granting  admittances  there  ? 

Lford  Campbell  C.  J.  We  will  look  into  the  last 
pcnnt  As  to  the  construction  of  the  will,  I  entertain 
no  doubt  that  the  remainder  in  Four  Acres  passed  by  the 
residuary  clause.  The  will  disposes  of  real  and  per- 
sonal property.  The  real  property  now  in  question  is 
devised  to  James  Walker  for  life ;  and  so  far  the  re- 
mainder of  that  parcel  is  undisposed  of.  Then  follows 
a  devise  of  some  other  real  property  to  Elizabeth 
Saunders.  What  then  remained  undisposed  of  was  the 
whole  of  the  personal  property  and  the  remainder  in 
the  Four  Acres :  and  then  comes  a  devise  of  part  of 

(a)  9jH  £.  719  (6)  1  Etch.  141. 
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'        effects,  whatsoever  name  and  denomination,"  to  Eliza" 


IValkir. 


Doe  dem.  j^^^  SauuderSy  with  the  express  exception  of  certmn 
personalty ;  and  the  remainder,  after  such  exception,  is 
given  to  Mary  Horsey  and  Elizabeth  Saunders.  The 
devbor  says,  in  effect,  "  whatever  I  can  devise  by 
will  I  now  dispose  of."  Surely  this,  primi  facie,  cai'ries 
all  the  realty :  and  there  is  nothing  that  I  can  find  in 
the  will  to  displace  that  construction. 

Patteson  J.  I  am  of  the  same  opinion.  The 
words  "testamentary  estate  and  effects,  whatsoever 
name  and  denomination,"  coupled  with  the  words  "  the 
remainder  of  my  household  goods,  chattels,  and  testa- 
mentary estate  and  effects,"  are  as  large  as  words 
can  be. 

WiGHTMAN  J.  The  words  added  to  "  goods  and 
chattels  "  are  large  enough  in  themselves.  The  devisor 
did  not  mean  to  die  intestate  as  to  any  part  of  his  real 
property :  but  the  remainder  expectant  on  James 
Walker*^  estate  is  undisposed  of,  except  for  the  resi- 
duary clause. 

^   Eble  J.  concurred. 

Afterwards  (April  24th), 

Lord  Campbell  C.  J.  said :  The  remaining  ques- 
tion in  this  case  is,  whether  the  admittance  was  sufficient. 
It  appeared  that  the  admittance  took  place  at  what  was 
fityled  a  Court  Baron.  Now  there  are  two  sorts  of 
Court  Baron,  attended,  the  one  by  freeholders,  and  the 
other  by  customary  tenants.      Here  there  was  evidence 
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that  customary  tenants  attended  at  the  Court  in  qaes-    Queen'i  Bench. 

tion:  the  admittance  therefore  appears  to  have  been 

good.     This  agrees  with  Scriven  (a).  Doe  dem. 

Bale  refused. 


V. 

Walkee. 


(a)  See  Scriven  on  CopyhoUL,  toI,  1.   p.  4.,  toI.  2.  pp.  603,  755.  (4th 
cd.> 


The  Queen  against  Dixon.  jrednesday, 

Jipril  S4Ui. 

INFORMATION  in  nature  of  a  quo  warranto  for  ^ 
^  On  a  quo  war* 

iinng   and  exercising,   to  wit   on  9th  November,  ^^toinforma- 

Uon  for  exer- 

12  Vict.  (1848),  the  office  of  Mayor  of  Carlisle.  «wng  the  office 

of  mayor,  it  is 

Plea :  that  Carlisle  is  an  ancient  city  &c,   and  the  no  objf>ction  to 
citizens  a  body  corporate  by  the  name  of  the  Mayor,  the  party,  who 
aldermen  and  dtizens  of  the  city  of  Carlisle :  that  the  whln^dwted  "^ 
add  city  is  named  in  Schedule  (A.)  of  stat.  5  &  6  ^.  4.  ShewTto  hllie 
c.  76.,  and  was,  immediately  after  the  passing  of  that  ^*"  °°  ^^'?. 
act,  and  thenceforth  has  been,  divided  into  five  wards,  ^^^ "™« • .»' 

being  admitted 

&c     The  plea  then  stated  that,  before  the  using  and  that  he  was  de 

facto  coun* 

exercising  &c.,  and  after  the  passing  of  the  act,  on  the  ciiior  when 

last  day  o^  August  1847,  defendant  occupied  and  had,  and  that  he  ^* 

during  &c,  occupied  a  house  in  a  township  within  one  ges's  roll  when" 

of  the  wards,  and  had,  during  &c,  been  an  inhabitant  *|^'^  ^°""* 

householder,  rated  to  the  poor  in  respect  of  his  said  ,  So  held  on 

*  *  demurrer  to  the 

occupation,  and  paid  all  rates  &c  (stating  qualifica-  rejoinder;  de- 
fendant having 

tion  in  detail  according  to   stat.  5  &  6  ^.  4.    c.  76.  pleaded  his 

•    •  i»  ft*        *      \        m\  1       election  as 

«.  9.,  and  negativmg  disqualmcation) :    Ihat,   on   the  councillor  and 
said  last  day  of  August  1847,  defendant  was,  and  con-  notTaWng  " 

shewn  that  be 
was  on  the  roll  when  elected  mayor;  the  Crown  replying  that  he  was  not  on  the  roll  for  the 
year  in  which  that  election  took  place ;  and  defendant  rejoining  that,  at  the  time  of  that 
electioo,  be  was  **  entitled  to  be  *'  on  the  roll,  and  qualified  to  be  elected,  and  to  be,  a 
eooadUor. 

VOL.  XV.  X.  8.  D 
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ruumeXF,    tinuallj  from  thence  hitherto  hath  been,  and  still  is, 

*        lawfully  entitled  to  be  enrolled  on  the  citizens'  roll  of 

Tlie  Qouw     ^]j^  gj^jj  ^j^y  jjj  respect  of  property  within  the  said 

^^"ov.  township,  and  to  be  a  citizen  of  the  said  city,  and  a 
member  of  the  body  corporate  of  the  Mayor,  aldermen 
and  citizens  of  the  said  city.  That,  on  5th  September 
1847,  the  overseers  of  the  said  township  ^^  duly  made 
out  an  alphabetical  list  called  the  citizen  list,  but 
which  was  then  called  the  burgess  list,  of  all  persons 
who  then  were  entitled  to  be  enrolled  in  the  citizen 
roll  of  that  year,  according  to  the  provisions  of  the 
said  act  of  parliament,  in  respect  of  property  within 
the  said  township,  in  which  list,  among  other  names^ 
was  inserted  the  name  of  him  the  said  George  Dixon  ^ 
(defendant)  *'  as  a  person  entitled  to  be,  and  who 
then  was  entitled  to  be,  enrolled  as  aforesaid:  That 
the  overseers  signed  the  list  and  delivered  it  to  the 
town  clerk ;  and  that  no  person  whose  name  was  in- 
serted in  the  said  list  or  any  other  list  made  under 
the  act  objected  to  defendant  as  not  entitled  to  have  his 
name  retained  in  any  citizen  list  for  the  said  city : 
That  the  mayor  and  assessors  revised  the  lists  of  persons 
entitled  to  be  on  the  citizen  roll  for  1847  ;  and  defend- 
ant's name  was  retained  on  the  list  for  his  township ; 
and  the  mayor  signed  the  said  lists  and  delivered  them 
to  the  town  clerk,  who,  on  21st  October y  1847,  caused 
them  to  be  copied  &c.  And  so  the  defendant  in  fact 
said  that  he  was  duly  enrolled,  to  wit  in  the  year  1847, 
according  to  the  act,  and  was  then  a  citizen  of  the  said 
city  and  a  member  of  the  said  body  corporate  of  the 
Mayor,  &c.  of  Carlisle.  The  plea  then  averred  that 
defendant,  before  and  at  the  time  of  his  election  to  be  a 
councillor  as  after  mentioned,  to  wit  on  the  day  in  that 
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have  been  forfeited  under  stats.  5  &  6  fF.  4.  c.  76.  s.  52. 
and  7  J'F.  4.  &  1  Vict  c.  78.  s.  39.) ;  nor  has  his  right 
to  hold  and  fill  the  said  office  of  councillor  been  in  any 
wise  affected  or  disturbed.  And  defendant  further  saith 
that  afterwards,  and  before  the  alleged  usurpation  &c., 
on  9th  November  1848,  at  a  meeting  of  the  council  &c., 
defendant,  then  being  such  councillor  &c.,  and  then 
being  a  fit  person  to  be  the  mayor  of  the  said  city,  "and 
being  entitled  to  be  on  the  citizens'  list  of  the  said  city," 
was  duly  elected  by  the  then  council  &c  to  be  the 
mayor  &c. ;  and  that  he  accepted  the  office  and  sub- 
scribed the  declaration  &c.  By  virtue  whereof  he, 
during  all  the  time  &c.,  hath  used  and  exercised  &c.  and 
claimed  &c.,  and  still  doth  &c. :  without  this  that  he  hath 
usurped  &c. :  verification  and  prayer  of  judgment  &c. 

Beplication  (protesting  that  the  plea  and  the  matters 
&c.  are  not  sufficient  &c.^:  1.  That,  at  the  time  when 
defendant  is  alleged  in  the  plea  to  have  been  elected 
mayor,  he,  defendant,  **was  not  such  councillor  as  in 
the  said  plea  mentioned,  in  manner  ^  &c. :  conclusion 
to  the  country.  Issue  thereon.  2.  That,  at  the  time 
when  defendant  is  alleged  in  the  plea  to  have  been 
elected  mayor,  he,  defendant,  "  was  not  entitled  to  be 
on  the  citizens'  list  of  the  said  city,  in  manner "  &c. : 
conclusion  to  the  country.     Issue  thereon. 

3.  *'  That,  on  the  said  9th  day  of  November y  A.  D. 
1848,  being  the  day  of  the  alleged  election  of  the  said 
G.  Dixon  to  be  mayor  of  the  said  city  of  Carlisle  as  in 
the  said  plea  mentioned,  the  said  G.  Dixon  was  not,  nor 
was  his  name,  on  the  then  citizen  list  or  roll  of  the  said 
city,  that  is  to  say  the  citizen  list  or  roll  of  the  said  city 
for  the  year  between  the  1st  day  of  the  said  month  of 
November  in  the  said  year  1848  inclusive,  in  which  the 
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Vthmaxv.    elected  or  to  be   a   councillor,''   "who  shall  not  be 
!__  entitled  to  be  on  the  burgess  list.**    The  question  is 


The  QuuK  whether  a  person  alleging,  as  the  defendant  here  does, 
DnoM.  that  he  was  entitled  to  be  on  the  list,  but  not  that 
in  fact  he  was  on  it,  when  elected  mayor,  shews  suf- 
ficiently that  he  was  then  eligible  for  the  office.  The 
only  proof  which  a  court  can  recognise  that  a  party 
is  entitled  to  be  on  the  list  is  that  he  should  actually 
be  there.  If  a  less  certain  test  were  admitted,  the  head 
of  the  corporation  might  be  a  person  who  was  not 
even  a  citizen  for  want  of  the  qualifications  required 
by  sect.  9.  In  sect.  15,  the  overseers  are  directed 
annually  to  make  out  a  list,  to  be  called  "  the  burgess 
list,"  "  of  all  persons  who  shall  be  entitled  to  be  enrolled 
in  the  burgess  roll  of  that  year  ^  &c ;  which  cannot 
mean  entitled  absolutely  and  without  dispute,  but  en- 
titled, subject  to  the  judgihent  to  be  exercised  on  re- 
vision. In  sect.  28,  though  the  same  word  is  used, 
more  must  be  intended.  Regina  v.  Harvey  (a)  shews 
that  the  burgess  list  spoken  of  in  that  clause  means 
the  roll  as  finally  made  up,  and  when  it  has  come 
into  operation;  namely  from  the  1st  of  November. 
There  a  party  whose  name  had  been  entered  on  the 
overseers'  list,  retained  by  the  mayor  and  assessors  on 
revision,  and  entered  on  the  burgess  roll  in  October^ 
1841,  was  held  not  to  be,  on  that  account,  "  entitled," 
within  the  meaning  of  sect.  28,  before  November  1841. 
[Erie  J.  The  title  there  was  in  only  an  inchoate 
state.  The  statute  makes  a  clear  distinction  between 
the  inchoate  list  and  the  list  when  revised,  which  is 
then  the  roll.       Patteson  J.    Regina  v.   Harvey  (a) 

(a)  S  Q.  B.  475. 
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Foiume  XV,     party  of  that  office,  but  to  shew  a  defect  in  his  quali- 
_] fication  for  another.     \Patte8(mZ.    The  actual  decision 

The  QuiBN  ju  Reffina  v.  Preece{a)  is  against  you.]  The  doubt 
UixoK.  intimated  there  led  to  the  passing  of  stat.  6  &  7  Vict 
c,  89.^  which  enacts^  by  sect.  1,  that  no  election  of 
mayor  *^  shall  be  liable  to  be  questioned  by  reason  of  a 
defect  in  the  title  of  such  person  to  the  office  of  alder- 
man or  councillor  to  which  he  may  have  been  previ- 
ously elected,"  unless  an  application  calling  upon  him 
to  shew  by  what  warrant  he  claims  such  prior  office 
shall  have  been  made  within  twelve  calendar  months 
after  his  election  to  it.  No  such  enactment  would  have 
been  necessary  if  the  de  facto  tenure  of  the  inferior 
office  had  already  been  sufficient  to  qualify  for  the 
higher.  But  on  examination  of  this  clause  and  com- 
parison of  it  with  stat.  7  JV.4,  &  I  Vict  c.  78.  s.  23., 
recited  in  the  preamble,  th^  fair  construction  appears 
to  be  that  the  act  6  &  7  Vict  remedies  original  defects  in 
the  election  of  alderman  or  councillor,  but  not  superve- 
nient disqualifications,  such  as,  for  example,  the  talking 
an  office  of  profit  under  the  council  (b)*  \Ijord  Camp- 
bell  C.  J.  Stat.  5  &  6  W^.  4.  c.  76.  s.  52.  points  out 
some  cases  in  whicli  the  alderman  or  councillor  shall 
become  disqualified  and  cense  to  hold  the  office ;  but  the 
being  no  longer  on  the  burgess  roll  is  not  one  of  them. 
Patteson  J.  It  is  one  thing  to  say  that  he  shall  not  be 
a  councillor,  another  to  say  that,  being  one,  he  shall 

(a)  5  0.^.  94. 

(6)  Unthank  also  contended  that,  if  the  defendant  meant  to  rely  upon 
the  omission  to  impeach  his  title  as  councillor  within  twelve  months. 
It  was  premature  to  notice  it  in  his  plea  ;  citing  Sir  Ralph  Bovy*s  case, 
1  Ventr,  217.  ;  The  British  Lineii  Company  y.  Lrummond,  10  J9.^C.  903. 
912.  But  it  became  unnecessary  to  consider  this  point:  see  the  judg- 
ment of  Lord  Campbell  C.  J.»  post* 
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disqualifications^  under  which  a  person  ^'holding  the 
office  of  mayor^  alderman,  or  councillor"  shall  ^'im- 
mediately become  disqualified  and  shall  cease  to  hold " 
it  But  of  these  the  ceasing  to  be  on  the  burgess  roll  is 
not  one.  The  question,  therefore,  whether  a  super- 
vening disqualification  for  this  office  may  be  taken  ad- 
vantage of  after  the  lapse  of  a  year,  as  a  defect  in  the 
title  to  be  mayor,  does  not  raise  a  difficulty  in  this 
case.  Regina  v.  Harvey  {a)  and  Regina  v.  Preece{b) 
are  direct  authorities  against  the  defendant. 


Patteson  J.  I  am  of  the  same  opinion.  I  have 
already  observed  upon  Regina  v.  Harvey  (a).  The  other 
case,  Regina  v.  Preece  (6),  is  against  the  defendant  also  : 
and  the  statute  5  &  6  fT.  4.  c.  76.  is  against  him. 

WiGHTMAN  J.  concurred. 

Eble  J.  I  am  of  the  same  opinion :  and  I  think 
that  the  qualification  of  a  party  to  be  councillor  is  his 
being  entitled  to  be  on  the  roll ;  and  that  the  not  being 
actually  upon  it  is  not  decisive  against  the  title. 

Judgment  for  defendant. 


(a)  S  Q.  B.  475. 


(6)  5  Q.  B.  94. 
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on  18th  Jultfy  1844^  an  award  touching  the  boundaries 
of  the  said  parishes  of  Shipton  and  Stantoii  Longy 
which  are  adjoining  parishes  (such  boundaries  being 
remote  from  the  boundary  of  any  county),  was  duly 
made  by  John  Mee  Mathewy  Esquire^  an  assistant  tithe 
Commissioner,  under  the  powers  of  the  Tithe  Commu- 
tation Acts  (a  copy  of  which  award  was  annexed  to,  and 
was  to  be  taken  as  part  of^  this  case) ;  and  such  award 
was  never  removed  by  certiorari  within  the  time  limited 
by  the  Tithe  Acts.  By  the  boundary  line,  as  set  out 
and  defined  by  the  said  award,  between  the  said  parishes, 
the  said  house  in  which  W.  Colley  so  resided  and  slept 
as  aforesaid  is  placed  within  the  said  parish  of  Shipton, 
and  not  in  the  said  parish  of  Stanton  Long. 

Evidence  was  tendered  on  the  part  of  the  aj)pcllants 
to  shew  that,  at  the  time  when  the  said  W.  Colley 
served  the  said  T.  Acton  as  aforesaid,  the  house  in  which 
W.  Colley  so  resided  and  slept  as  aforesaid  was  situate 
in  Stanton  Long  and  not  in  Shipton  ;  and  that  the  said 
boundary  line  so  set  out  and  defined  as  aforesaid  was  in 
fact  a  new  boundary  line  substituted  in  lieu  of  the 
ancient  boundary  line  between  the  said  parishes  near 
to  the  said  house  of  the  said  T.  Acton.  The  respond- 
ents objected  to  the  reception  of  this  evidence,  upon 
the  ground  that  the  award  was  retrospective,  and  con- 
clusive as  to  the  boundary  of  the  parishes  at  all  times 
before  the  making  of  the  award.  The  Sessions,  how- 
ever, being  of  opinion  that  the  award  was  not  retro- 
spective, or  conclusive  as  to  the  boundary  of  the 
parishes  before  the  making  of  the  award,  overriiled 
the  objection  and  received  the  evidence:  and,  upon 
hearing  the  said  evidence,  they  found  that  the  said 
boundary  line  so  set  out  and  defined  by  the  award  was 
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the  said  parishes  as  to  them  might  seem  meet,  pur- 
suant to "  Stat  2  &  3  Vict  c.  62.,  he,  the  said  •/.  M. 
MatheWi  had  been  appointed  by  the  Commissioners  ^^  to 
enquire  into,  ascertain  and  set  out  such  boundaries  as 
aforesaid :  and  diat  a  certificate  of  requisite  notices  (a) 
had  been  produced  before  him.  The  award  then  pro- 
ceeded :  '^  And  whereas  I  have  duly  examined  upon 
oath  all  witnesses  produced  before  me  touching  the  line 
of  boundary  so  in  doubt  and  dispute  as  aforesaid,  and 
have  duly  entered  into  a  full  and  minute  investigation 
of  all  documents,  matters  and  things  connected  there- 
with, and  referred  to  by  this  my  final  arbitrament  and 
award :  Now  know  ye  that  I,  the  said  J.  M.  3f.,  do 
hereby  adjudge  and  determine  that  the  boundary  line 
of  the  said  parish  of  Stanton  Long^  so  far  as  the  same 
abuts  upon  the  said  parish  of  Shiptoriy  commences  in 
the  western  fence  of  a  field  called  the  Upper  common 
piece,  in  the  occupation  of  Thomas  Acton,  at  a  point " 
&a,  '^from  whence  it  proceeds  in  a  southwestemly 
direction "  &c  **  until  it  meets "  &c ;  tracing  the 
boundary  line  in  like  manner  throughout :  ^'  which 
said  boundary  line  is  more  particularly  delineated  by 
the  colour  pink  in  the  map  or  plan  hereunto  annexed." 
In  witness  whereof  &c.     Dated  July  18th,  1844. 


a 


Greaves  and  J.  G.  PhilUmore,  in  support  of  the  order 
of  Sessions.  The  award  was  not  condusive,  except  as 
to  the  future ;  and  the  evidence,  therefore,  was  receiv- 
able. Stat.  2  &  3  Vict.  c.  62.  (passed  to  explain  and 
amend  the  former  statutes  as  to  commutation  of  tithes) 
enacts,  sect.  34,  that,  if  there  be  a  question  between 


(a)  Stat  S&  4  Fict,  c.  15.  «.  S8. 
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Edmunds  (a),  under  the  general  Inclosure  Act,  416?, 
3.  (  U.  K.)  c.  109.  s.  3.  The  direction  in  stat.  2  &  3  Vict. 
c.  62.  s.  34.,  that  the  "  line  so  ascertained  or  newly  de- 
fined by  "  the  Commissioner  "  shall  thenceforward  "  be 
the  boundary  line  between  the  parishes,  implies  clearly 
that  the  award  is  intended  to  operate  alike  on  old  and 
new  boundaries,  and  to  be  prospective  only. 


Archbold,  contril.  The  former  act,  7  W^.  4.  &  1  VicL 
c.  69.  ss.  2,  3.,  gave  power  only  to  settle  existing  bound- 
aries. Stat.  2  &  3  Vict  c.  62.  (which,  by  sect.  37,  is  made 
part  of  the  preceding  act)  empowers  the  Commissioner 
to  define  new  boundaries,  as  well  as  the  old.  [Lord 
Campbell  C.  J.  It  would  have  been  unjust  to  make 
the  award  of  a  new  boundary  retrospective.]  The 
prospective  word  "  thenceforward "  can  apply  only  to 
a  new  boundary.  There  could  be  no  reason  to  alter 
the  provision  of  the  former  act  with  respect  to  ancient 
boundaries;  and  that  provision  was  retrospective.  It 
would  have  been  idle  to  enact  that  the  old  boundary, 
when  ascertained,  should  be  recognised  from  "  thence- 
forward "  only.  Then,  by  the  terms  of  the  award  in  this 
case,  no  new  boundary  is  created.  In  the  case  Re  Dent 
Commutation  (b)  the  Commissioner  made  an  affidavit ; 
but  the  rule  of  law  is  that  none  but  latent  ambiguities 
are  explainable  by  evidence  ;  and  the  Court,  though  they 
noticed  the  affidavit,  relied  also  upon  the  language  of 
the  award  (c).  The  words  of  the  award  here  refer  to 
a  boundary  already  existing,  not  one  to  be  established 

(a)  AB.ff  Aid.  462.  (b)  8  Q.  B.  52.  note  (a) 

(c)  It  appears  that  the  objection  which  the  Commissioner's  affidavit 

was  supposed  to  answer  bad  been  raised  by  affidavit.     Sec  8  Q.  B.  51  • 

55. 
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out  in  Rex  v.  St.  Mary  in  Bury  St.  Edmunds  (a).    The 
order  of  Sessions,  therefore^  is  right. 

WiQHTMAN  and  Erle  Js.  concurred. 

Order  of  Sessions  confirmed. 


(a)  4B.iiAkL  464,5. 


^Jj*^'       The  Queen  against  The  Inhabitants  of  Winsteb. 

Reported  with  The  Queen  against  The  Inhabitants  of 
Wolverhampton,  Michaelmas  term,  1849. 


The  Queen  against  Willbieb  and  Smith. 

TN  this  case  a  rule  nisi  was  granted,  in  last  Hilary 
term,  for  a  criminal  information  against  the  defend-, 
ants  for  a  libel  upon  certain  members  of  The  Electric 
Telegraph  Company.  The  defendants  filed  affidavits, 
in  answer. 

From  the  affidavit  on  which  the  application  here- 


April  25ih. 

A  rule  nisi  for 

•m  criminal  in- 
formation baT- 

Jng  been  ob- 
tained against 
W,  for  an  al- 
leged libel  on 
£.,  fr.  filed 

-affidavits  in 
answer  ad- 
ducing fresh 

charges  against  after  mentioned  was  founded,  it  appeared  that  in  the 

Before  cause  affidavits  filed  hj  the  defendants  certain  charges  were 

who  was  de-'  made  against  the  directors  of  the   Company,    which 

action  at  A\^  were  uot  contained  in  the  alleged  libel.     An  action  had 

pleaded  a  ^s^^  *^  ^®^°  brought  by  the  Company  against  one  J.  G. 

fication,  con- 
taining substantially  the  same  matter  as  the  fresh  charges  adduced  by  IT.,  and  also  matter 
'bringing  into  question  the  truth  of  the  original  charges. 

The  Court  refused,  on  motion  by  E.,  to  stay  the  hearing  of  argument  on  the  rule  against 
•IF.  till  the  action  of  E.  against  C,  should  have  been  tried. 
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Thursday,  GoRHAM  os^ainst  Tlic  BishoD  of  Exeter. 

JprU  25th.  °  ^ 

By  Stat.  CIR  F.  KELLYy  on  the  first  day  of  this  term  (April 

^*«^eV*p,^^o  15th),  moved  (a)  for  a  rule  to  shew  cause  why  a 

il»  S,    Oy    Of    Ty    O.  '  ^       ■^  " 

all  causes  ^j.j|;  ^f  prohibition  should  not  issue  to  the  Dean  of  the 

within  the  ^ 

spiritual  juris-     Archcs,  and  to  the  Archbishop  of  Canterbury ^  to  pro- 
diction,  re-  ^  ^ 
laUng  to  wills,    hibit  thcm  from  requiring  the  Lord  Bishop  of  Exeter 

to  matrimony  ,.  i-ri  t    ^  r^         f       ^-^     •» 

and  divorce,  to  mstitutc  the  licvcrend  George  Cornelius  Gornam  to 
oblau'ons,  &c.,  *^®  vicaragc  of  Bramford  Speke,  and  also  to  prohibit  the 
temine<nn  the  ^^^  Dcan  and  Archbishop  from  instituting  the  said  (7. 
^d*\^*"^'  C  Gorham  to  the  said  vicarage,  or  otherwise  carrying 
such  cases,  the    into  cxccution  an  order  of  Her  Majesty  in  Council, 

appeal  used  to 

be  made  to  the  made  ou  the  9th  March  1850,  upon   a  report  of  the 

was  thence-  Judicial  Committee  of  the  Privy  Council  in  an  appeal 

carried  from  from  the  judgment  of  the  Court  of  Arches  in  a  suit  of 

deacon^s  Court  I^uplc^  Qucrcla  between  the  said  G.  C.  Gorham  and 

(if  there  com-  ^j^^  g^^jj  l^^  Bishop.      The  motion  was  grounded  on 

menced)  to  the  *  ° 

Bishop's,  and     affidavits,  which  stated  the  following  facts. 

from  the  °  ^ 

Bisiiop*s  to  The  vicarajre  of  Bramford  Spekc  in  Devonshire  is  a 

that  of  the  ,    °  . 

Archbishop,       benefice  with  cure  of  souls  in  the  diocese  of  Exeter. 

whose  decision      _-,  •■•in  •         i    i  i 

was  to  be  final.  The  patronage  and  right  or  presentation  belong  to  the 
caM  any  such     Quccn,  who,  in  right  of  her  Crown,  is  seised  in  fee  of 

cause  should 

touch  the  King,  the  appeal  from  any  of  the  said  Courts  was  to  be  made  to  the  Upper  House 

of  Convocation  for  the  province. 

By  Stat.  25  II,  S,  c.  19.  ss,  3,  4.  no  appeal  was  to  be  made  to  Rome  in  any  cause 
arising  within  this  realm  ;  but  all  were  to  be  made  in  the  manner  limited  by  the  prior  act 
for  causes  of  matrimony,  tithes,  oblations,  &c.  An  ulterior  appeal  was  given,  for  lack  of 
justice  in  the  Archbishop's  Courts,  to  the  King  in  Chancery ;  and,  on  audi  appeal,  a  com- 
mission under  the  great  seal  was  to  issue  to  such  persons  as  the  King  should  name,  to  hear 
such  appeal.  The  Judicial  Committee  of  the  Privy  Council  was  substituted  for  such  com- 
mission by  stats.  2  &  3  If,  4.  c.  92.  «.  3.,  and  3  &'4  IV,  4.  c,  41.  s,  3. 

Held,  under  these  statutes,  that,  if  the  Queen  presents  a  clerk  to  a  vicarage  in  the  gift  of 
the  Crown,  and  the  bishop  refuses  to  admit  him  on  the  ground  that  he  maintains  unsound 
doctrine,  and,  on  a  Duplex  Querela  brought  in  the  Archbishop's  Court,  the  Judge,  for  the 
same  reason,  gives  sentence  confirming  such  refusal,  the  appeal  lies  to  the  Judicial  Com- 
mittee of  the  Privy  Council ;  not  to  the  Upper  House  of  Convocation. 

|'(o}  Before  Lord  Campbell  C.  J.,  Pattesoit,  Wightman  and  ErleJt,*' 
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'  qualified  by  reason  of  his  insuflSciency  in  any  of  the 
Go»HAM  matters  aforesidd.  then  to  refuse  to  admit,  institute  or 
B|shop  induct  such  person.  The  affidavit  further  stated  that, 
on  the  presentation  by  Her  Majesty  of  the  said  G.  C 
Gortiam,  and  after  receipt  of  the  said  letters  patent^ 
the  Bishop,  as  such  Bishop  and  Ordinary,  according  to 
his  said  right  and  duty  in  that  behalf,  examined  the 
said  G,  C.  Gorham  in  order  to  ascertain  and  determine 
whether  he  was  fit  and  qualified  according  to  the  laws 
ecclesiastical  of  this  realm  to  be  admitted,  &c.,  to  the 
said  yicarage ;  and  that,  upon  such  examination,  de- 
ponent ascertained  and  determined,  according  to  his 
conscientious  judgment  and  belief,  that  the  said  G.  C. 
Gorham  did  then  hold,  maintain  and  affirm  certain 
imsound  doctrines  and  opinions  contrary  to  the  true 
Christian  faith,  and  contrary  to  and  inconsistent  with 
the]  doctrines  of  the  Church  of  England^  the  Thirty 
Nine  Articles  of  Keligion,  and  the  Book  of  Common 
Prayer,  authorised  and  enjoined  by  a  statute  &c.  (Act  of 
Uniformity,  13  &  14  Car.  2.  c,  4.) :  and  that,  by  reason 
and  in  consequence  of  the  said  G.  C.  Gorham  so  holding, 
maintaining  and  afiSrming  such  doctrines  and  opinions, 
the  deponent,  as  such  Bishop  and  Ordinary,  did  then 
adjudge  and  determine  that  the  said  G,  C  Gorham 
was,  as  this  deponent  still  believes  him  to  be,  a  person 
unfit  and  unqualified  to  be  admitted,  instituted  and 
ix^ducted  to  the  said  vicarage ;  and  that  such  holding 
maintaining  and  affirming  such  doctrines  and  opinions 
as  aforesaid  was  a  lawful  and  sufficient  cause  for  this 
deponent's  refusing  to  admit,  institute  and  induct  the 
said  G.  C.  Gorham  to  the  said  vicarage ;  and,  by  reason 
thereof,  deponent,  as  such  Bishop  &c.,  thereupon  refused 
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GoRKAM  tQ  the  Queen  that  the  judgment  of  Sir  H.  J.  Fust  ought 
Bishop  ''•  to  be  reversed,  and  it  ought  to  be  declared  that  the 
Bishop  had  not  shewn  sufficient  cause  why  the  said 
G.  (7.  Gorham  should  not  be  admitted  &c. ;  and  that 
the  principal  cause  ought  to  be  remitted  to  the  Court 
of  Arches,  in  order  that  right  might  be  then  done  &c 

The  Queen,  by  order  in  Council,  9th  Marchy  1850, 
approved  of  the  report,  and  directed  that  it  should  be 
carried  into  execution.  In  pursuance  of  that  order  the 
cause  was  remitted  to  the  Arches  Court:  and  the 
Official  Principal,  in  order  to  carry  the  recommendation 
of  the  Judicial  Committee  into  effect,  caused  the  regis- 
trar of  the  Episcopal  Court  to  be  served  with  a  monition 
to  return  into  the  Arches  Court  the  letters  patent  by 
which  G.  C.  Gorham  was  presented  to  the  Bishop  for 
admission,  institution  and  induction.  A  copy  of  the 
monition  was  also  ser\'ed  upon  the  Bishop,  who  now 
deposed  that  he  was  informed  and  believed  that  the  last- 
mentioned,  order  in  council  was  about  to  be  enforced, 
and  the  admission,  &c.,  to  take  place,  unless  a  prohibition 
were  granted. 

The  Bishop  stated  in  his  affidavit  that,  "  since  the 
said  hearing  of  the  said  appeal  by  the  said  Judicial 
Committee,"  he  had  been  advised  by  counsel  that  the 
said  G»  C.  Gorham  was  not  entitled  to  appeal  from  the 
said  judgment  of  the  Arches  Court  to  the  Queen  in 
Council,  nor  had  Her  Majesty  power  or  authority  by 
law  to  refer  the  petition  to  the  Judicial  Committee,  nor 
had  the  Judicial  Committee  power  &c.  to  hear  or  report 
thereon ;  and  that  Her  Majesty  had  not  power  &c.  to 
make  the  said  order  in  council  of  March  9th,    1850, 
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Sir  F,  Kelly,  after  stating  the  facts,  argued  as 
follows.  The  Bishop,  exercising  a  judicial  function, 
decided  that  the  derk  presented  by  Her  Majesty  could 


**  That  the  taid  vicarage*'  &c.,  is  within  bis  diocese,  and  that  be 
**  hath  not,  nor  claims  to  haTe,  any  thing  in  the  said  vicarage  or  in  the 
advowson  thereor,  except  the  examinarion,  admission,  institution  and 
induction  of  vicars  to  the  said  vicarage,  as  Ordinary  of  the  said  vicarage, 
and  such  other  things  as  to  liim  the  said  Bishop  as  Ordinary  *'  &a,  **  of 
right  belong  and  appertain.*'  **  That  the  said  vicarage  is  a  benefice  with 
cure  of  souls ;  and  that,  heretofore,  and  before  the  commencement  of  this 
action,  to  wit  on  *'  &c  (Sd  March  1847),  **  to  wit  in  the  county  afore- 
said, the  same  vicarage  became  void**  &c;  alleging  the  vacancy  by 
death,  presentation  to  the  bishop  by  the  Queen  with  Her  Majesty's 
command  to  admit,  &c.  Averment  **  That  thereupon,  afterwards,  and 
within  a  convenient  time  in  that  behalf,  to  wit  on  "  &c.,  <*  and  on  divers 
other  days"  &c.,  to  wit  in  the  county  &c.,  '*he  the  said  Bishop,  so 
then  and  there  being  and  continuing  such  Bishop  and  Ordinary  as  afore- 
said, did,  as  such  Bishop  and  Ordinary  as  aforesaid,  examine  the  said 
6.  C.  Garham  as  to  the  fitness  of  him  the  said  G,  C,  Gorhamf  according 
to  the  laws  ecclesiastical  of  this  realm,  to  be  admitted,  instituted  and 
inducted  to  the  said  vicarage,  as  be  the  said  Bishop,  as  such  Bishop  and 
Ordinary  as  aforesaid,  lawfully  might  and  of  right  ought :  and  the  said 
Bishop  further  saith  that,  upon  such  examination  by  him  of  the  said  G.  C. 
Gorham  so  made  as  aforesaid,  he  the  said  Bishop  then  and  there  found, 
and  it  manifestly  appeared  to  him,  that  the  said  G.  C»  Gorham  did  then  and 
there  hold,  maintain  and  aflirm  certain  unsound  doctrines  and  opinions, 
the  same  being  contrary  to  the  true  Christian  faith,  and  contrary  to  and 
inconsistent  with  the  doctrines  of  the  United  Church  of  England  and 
Irelandt  and  the  Book  of  Common  Prayer,  and  the  Thirty  nine  Articles 
of  Religion,  authorised  and  enjoined  by  a  statute"  &c.  (Act  of  Uni- 
formity, IS  &  14  Car,  3.  c.  4.),  <*  to  wit,  that  spiritual  regeneration  is  not 
given  or  conferred  in  or  by  the  sacrament  of  baptism,  and  that  infants 
are  not  thereby  regenerate ;  which  said  unsound  doctrines  and  opinions  be 
the  said  G.  C  Gorham  did  then  and  there  hold,  maintain  and  affirm, 
contrary  to  the  true  Christian  faith,  and  to  the  doctrines  of  the  Church 
aforesaid,  and  to  the  said  Book  of  Common  Prayer  and  the  said  Thirty 
nine  Articles  of  Religion.  And  the  said  Bishop  further  saith  that,  by 
reason  and  in  consequence  of  his  so  finding,  and  it  so  manifestly  appear- 
ing, as  aforesaid,  that  the  said  G,  C,  Gorham  then  and  there  held,  main^ 
tained  and  affirmed,  and  by  reason  and  in  consequence  of  his  so  holding, 
maintaining  and  affirming,  such  unsound  doctrines  and  opinions  as  afore- 

I,  he  the  said  Bishop,  as  such  Bishop  and  Ordinary  as  aforesaid,  did  then 
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Volume XV,     "That  all  causes  testamentaiyy  causes  of  matrimony 

* and  divorces,  rights  of  tithes,  oblations  and  obventions 

(the  knowledge  whereof  by  the  goodness  of  princes  of 
this  realm,  and  by  the  laws  and  customs  of  the  same, 
appertaineth  to  the  spiritual  jurisdiction  of  this  realm) 
already  commenced,"  &c.,  "  or  hereafter  coming  in  con- 
tention, debate  or  question  within  this  realm,  or  within 
any  of  the  king's  dominions,"  &c.,  "  whether  they  con- 
cern the  King  our  sovereign  lord,  hb  heirs  and  succes- 
sors, or  any  other  subjects  or  resiants  within  the  same, 
of  what  degree  soever  they  be,  shall  be  from  henceforth 
heard,  examined,  discussed,  clearly,  finally,  and  defini- 
tively adjudged  and  determined  within  the  king's  juris- 
diction and  authority,  and  not  elsewhere,  in  such  Courts 
spiritual  and  temporal  of  the  same,  as  the  natures,  con- 
ditions, and  qualities  of  the  cases  and  matters  aforesaid 
in   contention,  or  hereafter   happening   in  contention, 
shall  require."     Sect.  5  enacts :  "  That  in  such  cases 
where  heretofore  any  of  the  king's  subjects  or  resiants 
have  used  to  pursue,  provoke,  or  procure  any  appeal  to 
the  See  of  Romcy  and  in  all  other  cases  of  appeals,  in  or 
for  any  of  the  causes  aforesaid,  they  may  and  shall  from 
henceforth  take,   have    and    use   their  appeals   within 
this  realm,    and  not  elsewhere,    in  manner   and  form 
as  hereafter  ensueth,  and  not  otherwise."     And  this 
section,  and  sects.  6,  7  and  8,  regulate  the  course  of 
appeal,   according  to  the  Court  in  ^vhich  the  suit  is 
commenced,  namely,  from  the  Archdeacon's  Court  to 
the  Bishop's,  and  from  the  Bishop's  to  that  of  the  Arch- 
bishop, whose  judgment  is  to  be  final,  and  from  whose 
Court,  in  matters  there  commenced,  there  is  no  appeal, 
except  as  in  this  act  is  limited.     Then  sect.  9  enacts 
that,  ^Mn  case  any  cause,  matter  or  contention,  now 


«2 


j  Q.  B.  EASTER  TERM, 


Volume  XV. 
1850. 

OOEBAJC 

Biabop 

of  EXCTIB. 


see  of  Romcy  in  anj  causes  or  matters  happening  to  be  in 
contention,  and  having  their  commencement  and  begin* 
ning  in  any  of  the  courts  within  this  realm,  or  within 
any  of  the  king's  dominions,  of  what  nature,  condition 
or  quality  soever  they  be  of;  but  that  all  manner  of 
appeals,  of  what  nature  or  condition  soever  they  be  of, 
or  what  cause  or  matter  soever  they  concern,  shall  be 
made  and  had  by  the  parties  grieved,  or  having  cause 
of  appeal,  after  such  manner,  form  and  condition,  as  is 
limited  for  appeals  to  be  had  and  prosecuted  within  this 
realm  in  causes  of  matrimony,  tithes,  oblations  and  ob- 
ventions,  by  a  statute  thereof  made  and  established  sithen 
the  beginning  of  this  present  parliament,  and  according 
to  the  form  and  effect  of  the  said  statute ;  any  usage,*^ 
&C.  **  to  the  contrary  hereof  notwithstanding."     Sect.  4 
adds  that,  for  lack  of  justice  in  any  of  the  Archbishops' 
Courts,    it  shall  be  lawful  to  the  parties  grieved  to 
appeal  to  the  King  in  his  Court  of  Chancery ;  and,  upon 
every  such  appeal,   a   commission   shall  be   directed 
under  the  great  seal  to  such  persons  as  the  Eang  shall 
name,  as  in  case  of  appeal  from  the  Admiral's  Court, 
to  hear  and  definitively  determine  such  appeals.    [Pat^ 
tesan  J.      Causes  testamentary  are  not  mentioned  in 
sect  3  of  this  statute.]     It  seems  to  be  an  accidental 
omission.      By  this  act,  then,  ecclesiastical  causes   in 
general,  touching  the  Crown,  were  brought  under  the 
r^l^lation  of  stat  24  H.  8.  c.  12.,  s.  9.,  and  the  Upper 
House  of  Convocation  made  the  Court  of  appeal  in  all 
such  causes ;  but,  where  the  Crown  was  not  concerned, 
final  appellate  jurisdiction  was  given  to  the  Commis* 
noners,  afterwards  known  as  the  Court  of  Delegates. 

The  presentation  to  Bramford  Speke  is,  within  the 
meaning  of  the  last  mentioned  clause,  a  matter  which 
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would  lead  to  a  better  administration  of  justice;  for,  in 
cases  like  the  present,  the  Upper  House  of  Convocation 
would  be  much  more  competent  to  decide  the  questions 
raised  than  the  Judicial  Committee. 

That  a  prohibition,  for  want  of  jurisdiction,  lies  after 
appeal  and  sentence,  is  laid  down  in  Com,  Dig.  Pro* 
hibition  (D),  and  confirmed  by  many  authorities*  [Lord 
Campbell  C.  J.  That  is  quite  clear.  Patteson  J.  re- 
ferred to  Gould  V.  Gapper  (a).] 

Cur.  adv.  vult. 


Lord  Campbell  C.  J.  now  delivered  the  judgment 
of  the  Court. 

This  was  a  motion  for  a  rule  to  shew  cause  why 
a  writ  of  prohibition  should  not  issue  to  the  Dean  of 
the  Arches  and  to  the  Archbishop  of  Canterbury :  (His 
Lordship  here  stated  the  terms  of  the  motion  as  they 
are  set  forth,  antd,  p.  52.}. 

Having  myself  sat  as  a  member  of  the  Judicial  Com- 
mittee when  the  appeal  referred  to  was  heard,  I  should 
abstain  from  giving  any  opinion  upon  the  propriety  of 
granting  this  motion,  if  the  application  were  connected 
with  any  point  then  argued  and  decided :  but  the  Lord 
Bishop  of  Exeter  in  his  affidavit  states  that  ^^he  was  not, 
at  the  time  of  the  hearing  of  the  said  appeal  before  the 
said  Judicial  Committee,  nor  for  some  time  afterwards^ 
informed  or  aware  of  the  objection  now  made ;  *'  and 
certainly  it  never  was  brought  forward,  or,  as  far  as  I 
know,  thought  of,  either  by  the  counsel  or  the  mem- 
bers of  the  Court,  till  after  the  decision  had  been  pro- 
nounced. It  is  therefore  as  new  to  me  as  to  my  learned 
brothers  who  now  sit  on  the  bench  along  with  me. 

(a)  5  Eatt,  345. 
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or  is  not  of  unsound  doctrine,  her  right  to  present  a  fit 
clerk  to  the  living  of  Bramford  Speke  not  being  in 
controversy,  still  that  the  Legislature  never  gave  a 
power  to  appeal  in  such  a  cause  to  the  Upper  House 
of  Convocation. 

Sir  FitzToy  Kelly  \erj  properly  admits  that  the  ap- 
peal he  contends  for  was  not  given  by  stat.  24  H.  8. 
e.  12.      That   statute  was   passed  when    Sir    Thomtu 
Morcy  a  rigid  Roman  Catholic,  was  Lord  Chancellor, 
and  when  Henry  had  not  yet  broken  with  the  See  of 
Rome.     Therefore  it  still  allows  an  appeal  to  the  Pope 
in  all  spiritual  suits ;  and  it  was  framed  upon  the  prin- 
ciple that,  while  all  temporal  matters  which  were  dis- 
cussed  in  the  Ecclesiastical  Courts   should  be   finally 
determined  by  Courts  sitting  within  the  realm,  the 
spiritual  jurisdiction  which   belonged  to  the  Pope  as 
supreme  head  of  the  Western  Church  should  remain 
unaffected.      Accordingly  this    statute  is  confined  to 
causes  about  wills,  to  causes  about  matrimony  and  di- 
vorce, and  to  causes  about  tithes  and  oblations.     Re- 
specting these  three  classes  of  causes  it  is  enacted  that 
the  appeal  should  be  from  the  Archdeacon  to  the  Bishop, 
and  from  the  Bishop  to  the  Archbishop,  whose  judg- 
ment was  to  be  final ;  cutting  off  the  appeal  to  Rome 
which  otherwise  would  have  lain.     The  9th  section  of 
the  act  provides  that,"if  in  "  the  causes  before  rehearsed^^ 
there  shall  be  matter  in  contention  which  may  touch 
the  King,  the  party  aggrieved  shall  or  may  appeal  to 
the  spiritual  prelates  and  other  abbots  and  priors  of  the 
Upper  Htuse  assembled  in  Convocation,  whose  deter- 
mination is  to  be  final.      But  an  appeal  from  the  Arch- 
bishop's Court  in  a  suit  upon  a  Duplex  Querela  involv- 
ing  the   question  whether  the  Clerk   presented  to   a 
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of  appeals^  of  what  nature  or  condition  soever  they  be 
of,  or  what  cause  or  matter  soever  they  concern,  shall  be 
made  and  had  by  the  parties  grieved "  "  after  such 
manner,  form  and  condition,  as  is  limited  "  by  the  former 
act  of  parliament ;  that  is  to  say  from  the  Archdeacon 
to  the  Bishop  and  from  the  Bishop  to  the  Archbishop. 
No  exception  is  introduced  respecting  causes  which 
touch  the  King;  and  on  the  contrary  the  enactment 
is  expressly  extended  to  all  causes,  of  whatever  nature 
they  be,  and  whatever  matter  they  may  concern.  But 
all  doubt  is  removed  by  the  following  section  (4),  which 
creates  a  new  Court  of  appeal  for  all  causes  in  the 
Ecclesiastical  Courts.  Instead  of  allowing  the  decision 
of  the  Archbishop  to  be  final,  as  it  was  by  stat  24  H.  8. 
c,  12.,  the  legislature  now  enacted  that  "for  lack  of 
justice  at  or  in  any  of  the  Courts  of  the  Archbishops," 
'*  it  shall  be  lawful  to  the  parties  grieved  to  appeal  to 
the  King's  Majesty  in  the  King's  Court  of  Chancery," 
where  delegates  are  to  be  appointed  under  the  Great 
Seal,  who  are  to  adjudicate  upon  the  appeal.  This 
appeal  is  given  in  all  causes  in  the  courts  of  the  Arch- 
bishops of  this  realm,  as  well  in  the  causes  of  a  purely 
spiritual  nature  which  might  hitherto  have  been  carried 
to  Romcy  as  in  the  classes  of  causes  of  a  temporal  nature 
enumerated  in  stat  24  H.  8.  c.  12. 

The  meaning  of  the  legislature  is  still  further  proved 
by  sect  6  of  the  new  statute,  'which  enacts  that  all 
manner  of  appeals  hereafter  to  be  taken  from  the  juris- 
diction of  any  abbots,  priors  and  places  exempt  from 
the  jurisdiction  of  the  ordinary  shall  be  to  the  King's 
Majesty  in  the  Court  of  Chancery,  in  like  manner  and 
form  as  heretofore  to  the  See  of  Rome ;  no  exception 
being  introduced  respecting  causes  which  touch  the 
King,  although  it  was  tlien  notorious  that  the  causes 
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reason  to  believe  that  the  appeal  has  uniformly  been  to 
the  King  in  the  Court  of  Chancery,  where  commis- 
sioners have  l>een  appointed,  or,  in  common  language^ 
to  '*  the  High  Court  of  Delegates."  The  causes  of  this 
sort  which  are  most  likely  to  occur  are  testamentary^ 
respecting  the  adminbtration  of  the  goods  of  persons 
who  die  intestate  without  any  known  relations.  If 
such  persons  die  intestate,  or  their  wills  are  invalid,  the 
Sovereign  is  entitled  to  the  administration  of  their 
personal  property ;  and  the  right  of  the  Crown  may 
depend  upon  the  validity  of  the  wills  which  they  exe- 
cute, or  on  questions  of  pedigree  with  claimants  who 
allege  themselves  to  be  the  next  of  kin.  One  instance 
will  be  found  in  1  PhiUimore,  170  (a),  in  which  the 
Crown  was  directly  interested,  and  Sir  William  Scott 
appeared,  as  King's  advocate,  for  the  Crown.  The 
decision  bemg  against  the  Crown,  there  was  an  appeal 
from  the  Dean  of  the  Arches  to  the  Court  of  Delegates : 
and  I  am  informed  by  practitioners  in  Doctors  Com- 
mons that,  as  often  as  there  has  been  an  appeal  in  such 
a  suit,  it  has  followed  the  same  course. 

This  statement  rests  on  oral  testimony.  But  there 
are  two  precedents  to  which  I  can  refer  with  entire  con- 
fidence, and  which,  being  imopposed  by  any  of  a  con- 
trary tendency,  are,  I  think,  sufficient  to  shew  the 
usage  in  construing  the  statute.  The  first  occurred 
not  long  after  the  statute  passed,  and  is  to  be  found  in 
Dyer,  273  (A).  The  appointment  of  the  dean  of  fVeOs 
being  vested  by  act  of  parliament  in  the  Crown,  King 
Edward  VL,  by  letters  patent,  appointed  one  Goodman 
Dean,  who  was  thereupon  installed.     Afterwards  the 


(a)   Wallers,  Heseltine,  1  PhilL  Ecc.  Rtp.  170. 
(6)   Walrond  v.  Pollard,  3  Dyer,  *273. 
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in  possession.  These  perplexing  questions  were  debated 
before  Chief  Justice  Catlyn^  Chief  Justice  Wray,  and 
several  other  most  learned  Judges.  They  might  have 
been  easily  solved  by  the  doctrine  that  all  the  proceed* 
ings  subsequent  to  the  sentence  of  the  Archbishop  were 
null  and  void,  the  appeal  not  having  been  to  the  Upper 
House^of  Convocation ;  but  not  a  doubt  was  whispered 
respecting  the  appeal  having  been  duly  brought  to  the 
King  in  Chancery  under  the  4th  section  of  stat.  25 
JK  8.  c.  19. :  and  full  effect  was  given  to  the  sentences 
pronounced  by  four  successive  commissions  of  Delegates 
in  three  successive  reigns. 

The  other  case  (a)  to  which  I  refer  occurred  under 
my  own  observation  while  I  had  the  honour  to  hold 
the  office  of  Chancellor  of  the  Duchy  of  Lancaster. 
A  doubt  had  long  existed  whether  the  goods  of  persons 
dying  in  the  County  Palatine  of  Lancaster  intestate, 
and  without  next  of  kin,  belonged  to  the  Sovereign  in 
right  of  the  Crown  or  in  right  of  the  Duchy  of  Lau' 
caster;  a  distinction  which  became  of  practical  im- 
partance  from  the  time  when,  by  the  arrangement  of 
the  Civil  List,  all  the  casual  revenues  of  the  Crown  were 
payable  to  the  Consolidated  Fund,  while  such  casual  re- 
venues arising  from  the  Duchy  were  still  allowed  to  go 
into  the  royal  Privy  Purse.  Upon  the  death  of  a  person 
in  the  County  Palatine  intestate  and  without  next  of  kin, 
the  claim  of  a  grant  of  administration  of  his  personal  pro- 
perty was  made  by  one  proctor  in  right  of  the  Crown 
and  by  another  in  right  of  the  Duchy.  In  the  Court 
of  the  Diocesan,  the  Bishop  of  Chester,  the  decision  was 
in  favour  of  the  Crown ;  but,  on  an  appeal  to  the  Arch- 


(a)  Dyke  V.  Wal/vrd  i  5  Moore's  Privy  Council  Cases,  434. 
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differing  from  the  construction  put  upon  it  by  con- 
temporaneous and  long  continued  usage.  There  would 
be  no  safety  for  property  or  liberty  if  it  could  be  suc- 
cessfully contended  that  all  lawyers  and  statesmen  have 
been  mistaken  for  centuries  as  to  the  true  meaning  of 
an  old  act  of  parliament. 

We  have  been  called  upon  to  recollect  that  the 
Upper  House  of  Convocation  would  be  a  much  fitter 
tribunal  than  the  Judicial  Committee  to  decide  such 
questions  as  arose  in  the  appeal  between  Mr.  Gorham 
and  the  Bishop  of  Exeter :  but,  if  these,  and  likewise 
questions  about  wills,  about  marriages,  and  about  tithes 
(which  must  follow  the  same  rule),  might  be  better 
decided  by  divines  than  by  judges  regularly  trained  in 
the  profession  of  the  law  and  accustomed  to  administer 
justice  in  other  courts,  we  cannot  be  influenced  in  our 
decision  by  any  view  to  public  policy.  Sitting  here, 
we  can  only  interpret  the  law,  and  try  to  discover  the 
intention  of  the  legislature  from  the  language  of  the 
statute  book.  Proceeding  upon  this  principle,  we  all 
think  that  no  reason  has  been  shewn  to  invalidate  the 
sentence  on  the  alleged  ground  that  the  Queen  in 
Council  and  the  Judicial  Committee  had  no  jurisdiction 
over  the  appeal.  And,  none  of  us  entertaining  any 
doubt  respecting  the  legality  of  the  course  which  has 
been  pursued,  we  feel  bound  to  say  that  a  rule  to  shew 
cause  why  a  prohibition  should  not  issue  to  stay  the 
execution  of  the  sentence  ought  not  to  be  granted. 

Rule  refused  (a). 

(a)  Afterwards,  in  the  present  term,  Sir  F.  KcUy  moved  the  Court  of 
Common  Pleas  for  a  prohibition  in  this  case ;  but  the  Court,  in  the  fol- 
lowing ( Trinity)  term,  after  taking  time  for  consideration,  refused  the 
rule.  He  then,  in  Trinity  term  1850,  made  a  like  motion  in  the  Court 
of  Exchequer,  and  obtained  a  rule  nisi,  against  which  cause  was  shewn  in 
the  vacation  following.  The  Court  took  time  for  consideration,  and,  in 
the  same  vacation,  discharged  the  rule  with  costs. 
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sheriff  of  &c,  "  upon  and  by  virtue  of  Her  Majesty's 
writ  of  capias^  theretofore,  to  wit  on  the  day  and  year 
last  aforesaid,  issued  out  of  the  said  Court,  by  virtue  of 
a  special  order  of  Sir  John  Patteson,  Knight,  then  one 
of  the  Judges"  &c.,  ** theretofore,  to  wit  on  the  31st 
day  of  Marchy  A.D.  1849,  made  by  the  said  Judge;" 
which  writ  was  then  directed  to  the  said  sheriff,  and 
delivered  to  the  said  Finnis  and  Good/iart,  as  such 
sheriff,  indorsed  for  bail  for  43/.,  according  to  the  form 
of  the  statute  &c.,  and  by  which  said  writ  &c. :  the 
writ  was  then  recited,  commanding  the  sheriff  to 
take  Howard^  and  him  '^safely  keep  until  he  should 
have  given  bail  or  made  deposit  with  him,  the  said 
sheriff,  according  to  law  in  an  action  of  debt  at  the  suit 
of  the  said  plaintiffs,  or  until  the  said  fV.  G.  Howard 
should  by  other  lawful  means  be  discharged  from  his 
the  said  sheriff's  custody,"  and,  in  the  latter  part  of  the 
writ,  requiring  Howard  to  take  notice  that  within  eight 
days  '^  he  should  cause  special  bail  to  be  put  in  for  him, 
in  our  said  Lady  the  Queen's  Court  of"  &c.,  "  to  the 
said  action ;  and  that  in  default "  &c. :  then  followed  the 
order  to  return  the  writ  And,  the  said  W.  G.  Howard 
being  so  arrested,  and  in  custody  of  the  said  Finnis 
and  Goodkartf  so  being  sheriff  &c.,  "by  virtue  of  the 
siud  writ,"  the  said  Finnis  and  Goodhart,  forthwith 
&c.  (delivery  of  the  copy  of  the  writ  to  Howard).  And 
the  said  Finnis  and  Goodhart,  being  such  sheriff^ 
afterwards,  and  within  eight  days  next  after  the  exe- 
cution &c,  to  wit  on  the  day  and  year  aforesaid,  and 
within  his  bailiwick,  as  such  sheriff,  took  bail  for  the 
said  fF.  G.  Howard*s  causing  special  bail  "  to  be  put  in 
for  him  to  the  said  action  in  Her  Majesty's  said  Court," 
as  required  by  the  writ,  and  according  to  the  form  of 
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Barnks  gj^ij  ^yrit^  ^J^^  tlierein  made  default :  whereby  the  swd 
Kkane.  writing  obligatory  became  forfeited:  and  thereupon  the 
said  T.  Q.  Finnis  and  J,  JE,  Goadhart,  so  being  sheriff" 
&C.,  "  afterwards,  to  wit  on  the  17  th  day  of  April,  a.  d. 
1849,  at  the  request  of  the  plaintiffs,  by  an  indorse- 
ment in  writing  on  the  said  writing  obligatory  duly 
made,  and  sealed  with  the  seal  of  office  of  the  sheriff" 
"  of  Middlesex,  duly  assigned  the  said  writing  obliga- 
tory to  the  plaintiffs,  according  to  the  form  of  the 
statute  in  such  case "  &c.,  ^*  as  by  the  said  assignment 
to  the  said  Court  now  here  shewn  fully  appears. 
Whereby,  and  by  force  of  the  statute  "  &c.,  "  an  action 
hath  accrued  to  the  plaintiffs,  as  assignees  of  the  said 
sheriff  as  aforesaid,  to  demand"  &a  1002. ;  yet  defend- 
ant has  not  paid  &c,  either  to  T.  Q.  Finnis,  J.  E. 
Goodhart,  or  either  of  them,  before  the  assignment,  or 
to  the  plaintiffs  as  assignees,  since  the  assignment ;  to 
the  damage  &c. 

Demurrer,  assigning  for  cause,  that  the  title  of  the 
plaintiffs  to  bring  an  action  in  their  own  names  upon 
the  bail  bond,  or  assignment,  in  the  declaration  men- 
tioned, is  not  shewn  by  the  declaration,  inasmuch  as  it 
is  not  shewn  that  Howard  was  arrested  by  any  \vrit, 
bill  or  process  issuing  out  of  any  of  the  Courts  of 
record  at  Westminster  at  the  suit  of  the  plainti£&: 
That  the  jurisdiction  of  Sir  J.  Patteson  to  make  the 
special  order  is  not  averred  or  shewn  in  or  by  the  said 
declaration:  That  the  bail  bond  appears  by  the  said 
declaration  to  have  been  made  and  scaled  by  defendant 
for  the  purpose  of  obtaining  the  release  of  the  said 
W,  G.  Howard  from  an  arrest  on  mesne  process  in  a  civil 
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to  the  Judge  ought  to  appear,  just  as  a  declaration  on 
an  escape  from  custody  under  a  ca.  sa.  ought  to  shew 
that   a  judgment  was   recovered ;    Jones  v.  Pope  (a). 
That  case  is  relied  upon  in  the  judgment  of  the  Court 
of  Exchequer  in  Williams  v.  Griffiths  (^),  where  it  was 
decided  that,  in  an    action  against  a  sheriif   for    not 
arresting  on  a  capias  under  stat.   1  &  2  Vict  c.  1 10. 
s.  3.,  it  must  appear  that  the  party  at  whose  instance 
the  capias  issued  was  a  plaintiff.     It  may  be  true  that, 
if  once  the  jurisdiction  appears,  the  acts  will  be  pre- 
sumed to  be  right ;  but  here  the  objection  is  that  the 
jurisdiction  is  not  shewn.     [Lord  Campbell  C.  J.     Did 
the  declaration,  under  the  old  practice,  shew  that  there 
had  been  an  affidavit  ?]    No.     [Lord  Campbell  C.  J. 
Yet  it  was  expressly  enacted  (c)  that  there  must  be  an 
affidavit.]    Till  stat  1  &  2  Vict  c.  110.,  the  capias  was 
itself  process,  a  step  in  the  action :  therefore  it  was  un- 
necessary to  allege  that  there  was  an  action.     That  is 
so  no  longer  ((f).      The  jurisdiction  under  which  the 
capias  formerly  issued  existed  before  an  affidavit  was 
required:   but   here  it  is  created  only  under  special 
circumstances.      Those  therefore  should  be  shewn  to 
exist.     [^Patteson  J.     My  practice  certainly  has  always 
been  to  desire  the  plaintiff  to  issue  his  writ,  and  then 
to  come  back  and  satisfy  me  of  the  necessity  for  the 
capias.]     That  appears  to  be  the  course  indicated  by 
the  statute.      The  defendant  is  entitled  to  have  the 
allegation  made,  in  order  that  he  may  traverse.     [Clofe- 
ridffe  J.     Does  not  it  lie  on  you  to  shew  the  want  of 


(a)   1  Sound.  37.  (6)  S  Exeh.  584. 

(c)  IS  G.  1.  c.  29.  «.  2.,  and  later  sUtutes. 

(d)  See  authorities  in  Ireland  ▼.  Berry,  5  Q,  B,  551.     Also  IFalter  t. 
De  Biehemont,  6  Q.  B.  544. 
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Barnes  some  instances  an  affidavit,  under  the  statute,  was  not 
Kkavi.  required.  Here  it  is  a  necessary  step  to  found  the  juris- 
diction. In  Owen  v.  Waters  (a),  if  the  record  had  been 
made  up,  shewing  the  date  of  the  issuing  of  the  writ, 
the  description  of  the  bill  would  have  shewn  that  it 
had  become  due  before  the  writ  issued  (i). 

Lord  Campbell  C.  J.  I  think  Owen,  v.  Waters  (a) 
disposes  of  the  objection  as  to  the  time  of  the  assign- 
ment ;  it  shews  that,  if  the  cause  of  action  appear  to 
*have  been  complete  before  the  declaration,  we  may 
.assume  it  to  have  been  so  before  the  commencement 
of  the  action,  unless  the  contrary  appear.  I  think  the 
other  objection  also  unfounded.  It  is  contended  that 
the  declaration  ought  to  shew  that  the  requisites  of 
Stat.  1  &  2  Vict  c.  110.  s.  3.  were  satisfied.  But  that 
is  no  more  necessary  than  it  was  necessary,  under 
the  old  practice,  to  shew  that  there  had  been  an  affi- 
davit to  hold  to  bail.  K  there  has,  in  fact,  been  an 
irregularity,  that  should  appear  by  the  plea. 

Patteson  J.  I  think  the  defendant  is  concluded 
by  the  recital  in  the  condition  of  the  bond.  It  states 
that  the  defendant  had  been  taken  in  an  action  of 
debt  at  the  suit  of  the  plaintiffs :  that  could  not  be 
unless-  there  were  a  summons.  As  for  the  other  mat- 
ters, jurisdiction  being  shewn,  the  principle  of  pre- 
suming omnia  ritS  acta  applies.  I  had  some  doubt  as  to 
the  allegation  of  the  assignment.  It  appears  that  the 
assignment  was  made  and  the  action  commenced  both 

(a)  Slf.  ^  r.  91.  (6)  See  S if.  ^  r.  93. 
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Issued  by  order  of  a  judge  of  a  competent  Court 
shewed  enough.  But  here  we  need  not  go  so  far ;  be- 
cause the  recital  in  the  condition  of  the  bail  bond  shews 
the  facts  required.  I  think  it,  however,  important 
not  to  lose  sight  of  the  principle  of  intending  that  the 
practice  is  regular  where  the  jurisdiction  appears. 

Judgment  for  plaintiffs  (a). 


(a)  Sec  Hegina  ▼.  jtshburton,  8  Q.  B.  871. 


BoYCE  against  Webb. 

of    T|EBT  for  goods  sold  and  delivered,  money  pwd, 
and  on  an  account  stated. 
Plea.     The  defendant  prays  judgment  of  the  writ 
and  declaration,  because  he  says  that,  before  the  com- 
mencement   of  this   suit,    to  wit    on  24th   November 
1848,  the  plaintiff  issued  a  writ  of  summons  out  of 
the  Court  of  Common  Pleas  at    Westmimtery  against 
the  defendant,  in  an  action  of  debt,  which  writ  com- 
manded the  defendant  that,  within  eight  days  after 
the  same  causes  servicc  of  the   Said  writ   upon  him,  &c,  he   should 

of  action  in  the  j.       i,  a        i    j*       \  •        •       ^i 

cause  an  appearance  to  be  entered  for  him  m  the 
Court  of  Common  Pleas,  In  an  action  of  debt,  and  to 
take  notice  that  in  default  &c. ;  and  thereby  then  im- 
pleaded the  defendant  thereon,  upon  and  for  the  very 
same  identical  causes  of  action  in  the  said  declara- 


AprU  26tb. 

In  an  action 
debt,  the  de- 
fendant plead, 
ed,  in  alMte- 
ment,  that,  be- 
fore the  com- 
mencement 
&C.,  plaintiflT 
issued  a  writ 
of  summons  out 
of  the  Common 
Pleas,  against 
defendant,  in  an 
action  of  debt, 
and  tliereby 
impleaded  de- 


dcclaration 
mentioned ;  as 
*  by  the  record 
and  proceed- 
ings remaining 
&c.,  appears; 
and  that  the 
parties  in  this 
and  the  former 


suit  are  the 

same,  and  that  the  former  suit  was,  at  the  commencement  of  this  suit,  pending ;  and  this 

the  defendant  is  ready  to  verify. 

Replication:  that  the  former  suit  was  not,  at  the  commencement  &c.,  pending,  in 
manner  and  form  &c. :  conclusion  to  the  country. 

On  special  demurrer,  held  that  the  traverse  in  the  replication  was  properly  concluded. 
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VohtmeXir,    firgt  mentioned  writ,  and  the  subsequent  proceedings 

'__    thereon,  and  to  deny  only  the  pendency  of  it  at  the 

^®"  commencement  of  this  suit,  or  to  deny  that  such  former 
Wm.  guit  ever  existed ;  and  that,  if  it  be  intended  to  deny 
that  any  such  writ  was  issued  as  is  alleged  in  the  plea, 
the  conclusion  of  the  said  replication  is  improper,  in- 
asmuch as  the  trial  should  be  by  the  record,  and  not  by 
the  country;  and  that  the  said  replication  has  not  a 
proper  conclusion,  and  ought  not  to  conclude  to  the 
country. 

Joinder  in  demurrer. 

PeartoHy  for  the  defendant  The  replication  is  bad 
on  the  grounds  shewn  in  the  demurrer.  The  denial 
that  there  is  a  suit  pending,  if  it  is  not  denied  that  a 
writ  issued,  is  bad,  at  any  rate  on  special  demurrer,  for 
not  shewing  how  the  suit  came  to  an  end,  whether  by 
stet  processus,  judgment,  discontinuance,  &c. :  and, 
therefore  the  plaintiiF  must  contend  that  the  replication 
denies  the  issuing  of  the  writ.  But  that  is  matter 
triable  by  the  record :  and  so  would  any  matter  be,  if 
properly  pleaded,  shewing  that  the  suit  had  commenced 
but  had  terminated.  [Lord  Campbell  C.  J.  The  prout 
patet  per  recordum,  in  your  plea,  does  not  apply  to  the 
pending  of  the  suit,  but  only  to  its  commencement : 
you  offer  to  verify  the  pendency.]  If  that  be  improper, 
the  defendant  ought  not  to  have  taken  issue  upon  it 
to  the  country,  but  to  have  demurred  speciaUy,  or,  if 
be  took  issue,  to  have  tendered  a  proper  mode  of  triaL 
The  termination  of  the  suit,  if  commenced,  ought  to  be 
shewn  as  specially  as  in  the  case  of  an  action  for  a 
malicious  prosecution.  [Erie  J.  The  writ  of  summons 
is  no  part  of  the  record.]     It  becomes  so  by  the  re- 
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a  matter  of  fact,  and  then  it  may  be  traversed  with  a 
conclusion  to  the  country. 

Eble  J.  I  think  there  might  be  a  non-pendency 
not  proveable  by  the  record ;  as  in  the  case  of  a  judge's 
order. 

Judgment  for  plaintiff(a). 


.   (a)  Set  Bowler  t.  Spaichvrtif  1  JLtt^.   31.;    MoUer  t.  Itted^  IMl^t 
Entriei,  2.  (ed.  1791). 


Saiwrday, 
April  VJih. 


The  Queen  against  The  Justices  of  Leicester- 
shire. 


After  an  order 
in  butardy 
bad  been  made, 
the  putatiTe 
fiither,  intend- 
ing to  appeal, 
entered  into  a 
recpgnitance, 
according  to 
Btat  8&  9 
Vki,  c  10. «.  S.» 
and,  on  the 
tame  day,  sent 
notice  of  his 
haying  done 
10  by  poet  to 
the  woman. 
When  the  ap- 


liJ'ANDAMUS  to  the  justices  in  quarter  sessions  to 


enter  continuances  and  hear  an  appeal  against  an 
order  of  two  justices  made  on  the  8th  February  18499 
adjudging  the  appellant  to  be  the  father  of  a  bastard 
child  bom  on  the  body  of  Catherine  Casey  single  woman. 
Return :   That  the  appeal  was  entered  and  came  on 
at  the  general  quarter  sessions  in  April  1849;   that 
counsel  appeared  against  the  appeal,  and  required  the 
appellant  to  prove  that  he  had  complied  with  the  several 
requisitions  of  the  statute :  that  counsel  for  the  appel- 
^td^Xl^  lant  then  produced  and  proved  a  recognizance  in  due 
proved  that  the   f^j^  entered  into  before  two  justices  on  12th  February 

woman  bad  **  "^ 

died  before  the 

notice  to  her  was  posted ;  and  the  Sessions,  being  of  opinion  that  a  condition  imposed 
by  itat.  8  &  9  Vki,  c.  10.  i.  3.,  as  preliminary  to  an  appeal,  had  not  been  complied  with, 
refused  to  bear  the  appeal. 

Held,  on  demurrer  to  the  return  to  a  mandamus  to  enter  continuances  and  hear  the 
appeal,  that,  performance  of  the  condition  imposed  by  law  having  by  the  act  of  God 
become  impotiible,  its  performance  was  excused:  and  a  peremptory  mandamus  was 
awarded. 
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as  to  the  effect  of  the  death  before  the  notice  was  sent 
by  post.  Wightman  J.  That  clearly  is  so.]  There  is  a 
distinction  between  duties  which  a  party  voluntarily  un- 
dertakes by  contract^  and  conditions  and  duties  imposed 
by  law.  The  contracting  party  must  fulfil  his  contract 
at  all  events,  or  suffer  the  consequence ;  for  he  might 
have  protected  himself  by  a  stipulation.  But,  where 
the  duty  is  cast  on  a  man  by  law,  he  is  excused  if  he 
does  all  that  is  possible  to  fulfil  it :  in  such  a  case  the 
maxim  Lex  non  cogit  ad  impossibilia  applies ;  note  (2) 
to  Walton  V.  Waterhouse  (a),  Paradine  v.  Jane  (i).  In 
the  present  case,  the  letter  of  the  condition  imposed  by 
the  law  on  the  appellant  has  been  fulfilled;  for,  the 
notice  was  sent  by  post;  and  the  substance  of  it, 
namely,  that  it  should  be  sent  to  the  woman,  became 
impossible  by  the  act  of  God ;  and  therefore  the  per- 
formance is  excused.  [Patteson  J.  What  is  the  ef- 
fect of  the  death  of  the  respondent,  independently  of 
the  question  of  notice  ?  On  the  appeal,  the  respondent 
is  to  begin  and  prove  her  case,  and  stat.  8  &  9  Vict  c.  10. 
«.  6.  says  that  the  justices  in  quarter  sessions  shall  hear 
the  evidence  of  the  mother:  but  she  is  dead].  The 
appeal  does  not  abate  by  the  death  of  the  respondent. 
Perhaps  the  justices  who  made  the  order  may  support 
it :  there  seems  no  other  object  in  requiring  that  one 
of  them  at  least  should  have  notice ;  but,  at  all  events, 
the  death  should  not  prejudice  the  appellant.  And, 
even  assuming  that  the  evidence  of  the  mother  is  made 
indispensable  to  the  adjudicating  on  the  appeal,  which 
is  doubtful,  her  depositions  before  the  justices  who  made 
the  order  are  admissible  evidence  on  the  trial  of  the 
appeal ;  Rex  v.  Bavenstone  (c) ;  and,  if  that  were  not  so. 


(a)  S  JT.  Sound.  4SS. 
(c)  ST.  B,  373. 


(6)  Al^th  S6,  87. 
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written  notice  of  hb  having  done  so  bj  the  post,  ad- 
dressed to  the  mother  of  the  child :  the  mother  died  on 
the  9th  oi  February :  the  Sessions  refused  to  hear  the 
appeal,  considering  that  the  appellant  had  not  complied 
with  the  requisition  of  stat.  8  &  9  Vict  c,  10.  s.  3. 

We  are  of  opinion  that,  as  the  duty  of  the  appellant  to 
give  such  notice  was  cast  upon  him  by  the  law,  not  by 
his  own  voluntary  contract,  he  is  excused  from  per- 
forming that  duty  by  its  becoming  impossible  by  the  act 
of  God ;  and  that  the  Court  of  Sessions  ought  to  have 
heard  the  appeal 

Judgment  must  therefore  be  given  for  the  Crown ; 
and  a  peremptory  writ  of  mandamus  must  issue. 

Judgment  for  the  Crown  (a). 

(a)  Reported  by  C.  Blackburn,  Esq. 


Thunday^ 
4pft/S9th.      ^ 

The  Court  will 
not  grant  a 
mandamus 
commanding  a 
railway  com- 
pany to  take 
tbe  seal  off  the 
register  of 
shareholders, 
on  a  sugges- 
tion that  it 
was  affixed 
without  au- 
thority, and 
oontrary  to  the 
provisions  of 
atat.  SSt9Fict. 
cl6.  (The   . 
OmKMuues 
Clauses  Con- 
solidation Act, 
1845),  St.  9, 
6^  75, 9a 


Ex  parte  Nash. 

VEANE  moved  for  a  rule  to  shew  cause  why  a 

mandamus    should   not    issue^    commandbg    The 

Waterford,    Wexford,    Wichlow  and   Dublin   Railway 

Company  to  take  the  Company's  seal  off  the  register  of 

shareholders. 

From  the  a£Sdavit  in  support  of  the  rule,  it  appeared 
that  the  Company  was  incorporated  by  stat  9  &  10  Vict, 
c.  ccviiL  (a),  amended  by  two  later  acts  (b) ;  and  that 
The  Companies  Clauses  Consolidation  Act,  1845  (8  & 
9  Vict  c.  16.),  is  incorporated  with  the  act*  first  men- 

(a)  Local  and  personal,  public  "  for  making  a  railway  and  branch 
railway,  to  be  called  •  The  Waterford,  Wexford^  IFiddow,  and  Dublin 
lailway.' " 

(h)  Stats.  10  &  11  Vict.  c)xi.  and  11  &  12  Vict,  c,  xzix.,  both  local 
and  penonal,  public 
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to  that  effect,  and  again  refused  to  allow  the  register  to 
be  seen,  or  the  names  to  be  read:  and  the  seal  was 
affixed  by  the  clerk,  without  the  consent^  and  against 
the  will,  of  the  majority  of  the  shareholders  present. 
That  afterwards  the  deponent  demanded  inspection  of 
the  register,  which  the  chairman  refused  to  permit ;  and 
the  shareholders  were  not  allowed  access  to  it.  The 
affidavit  then  stated  deponent's  reasons  for  believing,  and 
his  belief,  that  names  had  been  improperly  placed  on  the 
register;  and  he  complained  of  other  irregularities,  and 
alleged  that  the  chairman  and  the  said  other  directors 
had  conspired  to  withhold  from  the  shareholders  the 
means  of  obtaining  the  knowledge  of  their  own  affiiirs. 


KearuBy  in  support  of  the  motion.  The  object  of  the 
application  is  to  enforce  compliance  with  The  Com-- 
panics  Clauses  Consolidation  Act,  1845,  8  &  9  Vict 
c.  16.  The  register  is  kept  under  sect.  9,  which  directs 
that  the  authentication  by  the  common  seal  shall  take 
place  at  ordinary  general  meetings,  described  in  sect.  66. 
Sect.  75  authorizes  the  shareholders  to  vote  at  the  ge- 
neral meetings.  Sect.  90  gives  the  directors  power  to 
manage  the  affairs  of  the  Company,  '^  except  as  to  such 
matters  as  are  directed  by  this  or  the  special  act  to  be 
transacted  by  a  general  meeting  of  the  Company;" 
which  exception  comprehends  the  affixing  of  the  seal. 
[JErle  J.  What  is  the  extent  of  the  supposed  injury  ? 
The  certificate  of  shares  is  only  prim&  facie  evidence 
of  ownership,  by  sect.  12.]  The  shareholders  may 
have  other  reasons  for  wishing  to  secure  the  accuracy 
of  the  register.  [Lord  Campbell  C.  J.  You  ask  us 
to  order  something  to  be  undone  which  has  been 
done.]     Done  in  contravention  of  the  statute.     [Lord 
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they  have  a£Sxed  it,  they  have  beea  right  in  doing  so. 
I  cannot  give  countenance  to  the  practice  of  trying  in 
this  form  questions  whether  an  act  professedly  done  in 
n  pursuance  of  a  statute  was  really  justified  by  the 
statute. 


Patteson  J.    I  agree  that  we  have  no  power  to  do 
what  is  asked. 


WiGHTMAN  and  Erle  Js.  concurred. 


Bule  refused. 


Monday^ 
Jpnl:t9iiL 


Huntley  against  Donovan. 


The  master  of      A  SSUMPSIT.     The  first  count  charged  that,   to 

arriving  in  the  wit  On  &C«,   in  consideration   that  plaintiff,  at  de- 

delivered  to        fendant's  request,  had  delivered  to  defendant  a  large 

quantity,  to  wit  ninety  tons,  of  ice  of  plaintiff,  for  the 
purpose  and  in  order  that  defendant  should  sell  the  same 
for  pldntiff  at  the  best  market  price  he  could  procure, 
with  liberty  to  defendant  to  purchase  as  much  thereof 
as  defendant  could  dispose  of  in  his  own  business,  for 
reward  to  defendant  in  that  behalf,  and  that  defendant 
had  accepted  and  received  the  said  ice  for  that  pur- 
ls^ didnot  give  P^®^»  ^"^^  upon  those  terms,  defendant  promised  plain- 
thisthecha-       ^jff  ^jj^t  he  would  take  due  and  proper  care  of  the 

racter  of  a  pub-  *■      * 

lie  document      ice  whilst  he  SO  had  the  same  for  the  purpose  afore- 

so  as  to  make  it       , 

evidence  of  the   said,  and  would,  within  a  reasonable  time  after  being 

burthen  of  the 
ship. 

A  certificate  was  produced  from  the  Custom  house,  where  it  had  been  filed,  signed  by  a 
party  who  certified  tliat  he  had  measured  the  vessel,  and  stated  the  amount  of  the  tonnage. 

Held  (it  not  being  shewn  that  this  was  an  act  prescribed  by  statute)  that  the  certificate 
could  not  be  received  in  evidence  as  a  public  document  to  prove  the  burthen  of  the  ship. 


the  Custom 
house  oflScers 
a  report  of 
tlie  burthen  of 
his  ship,  and 
the  number  of 
his  crew ;  and 
it  was  filed  at 
the  Custom 
bouse.    Held, 
that  the  provi- 
sions of  Stat 
8  &  9  FicL 


98 


Q.B.   £AST£R  T£UM, 


Fbtume  AT. 

1850. 

HONTLIT 

▼. 
DOVOVAV. 


Oq  the  trials  before  Lord  Denman  C.  J.,  at  the  LoH" 
don  sittings  after  Hilary  term  1849,  the  contract  in  the 
declaration  was  proved ;  and  it  appeared  that  the  de« 
fendant  had  rendered  an  account  and  made  payment  in 
conformity  with  it :  but  the  question  ultimately  in  dis- 
pute was  as  to  the  amount  of  ice  delivered  by  plaintiff 
to  defendant.     Of  this  the  plaintiff  gave  primi  facie 
evidence :  and  the  defendant  gave  evidence  in  answer. 
For  the  defendant,  a  document  was  produced,  by  • 
custom  house  officer,  from  the  custom  house,  where  it 
had  been  filed.     It  was  proved  to  be  signed  by  the 
master  of  a  foreign  vessel,  which  had  brought  the  ice  to 
England  for  the  plaintiff:  but  it  alsa  appeared  that  it 
was  drawn  out  by  the  ship  broker ;  and  that  the  master 
did  not  understand  English^  and  that  the  contents  had 
not  been  explained  to  hinu    The  document  contained  a 
statement  of  the  burthen  of  the  ship,  and  the  number 
of  the  crew ;  and  it  was  sought  to  make  this  evidenoe 
as  to  the  quantity  of  the  ice  conveyed.     The  Loid 
Chief  Justice,  upon  objection  taken,  rejected  the  evi- 
dence.    Another  document  was  offered  in  evidence  for 
the  defendant,  of  which  the  following  is  a  copy.    '^  Port 
o^  London.    These  are  to  certify  that  I  have  admeasured 
the  ship  or  vessel  Mary^  whereof  Jan  Harms  Doyen  is 
master,  from  Leer:  and  the  true  tonnage  is  seventy 
seven.    Witness  my  hand,  (signed)  fV.  Board.    Custom 
House,  London,  March  28th,  1848.     Claphanu''     This 
was  brought  from  the  Custom  House,  where  it  had  been 
filed.     This  evidence,  also,  was  objected  to,  and  not  ad- 
mitted.    Verdict  for  plaintiff. 

In  Hilary  term,  1849,  M.  Chambers  obtained  a  rule 
nisi  for  a  new  trial  on  the  ground  of  the  rejection  of 
evidence. 
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understood  it.  The  agent  of  the  importer  is  bound  to 
file  it:  and  the  transaction  stands  therefore  on  the 
footing  of  a  public  act  done.  [Erie  J.  The  bill  of 
entry  is  no  more  than  an  authority  for  landing.]  There 
certainly  is  no  direct  enactment  that  the  master  shall 
make  such  a  return  as  this:  but  the  duty  seems  to 
follow  from  his  having  to  make  a  report,  generally,  of 
the  ship  and  goods.  \Erle  J.  In  Hughes  v.  Wilson  {a) 
Lord  EUenborough  said  that  it  would  be  dangerous  to 
give  the  effect  of  public  documents,  for  all  purposes,  to 
shipping  entries  at  the  custom  house:  I  think  this 
is  no  more  than  a  private  act.  Lord  Campbell  C.  J. 
Even  if  the  master  were  bound  to  make  the  report, 
does  tliat  render  it  evidence  against  all  the  world? 
Erie  J.  In  order  to  be  married,  under  stat.  6  &  7 
W.  4.  c.  85.,  a  man  must  give  a  notice  of  his  name, 
condition,  age,  &c.,  which  goes  into  the  registrar's 
certificate :  is  such  a  certificate  evidence  against  all  the 
world  ?]  The  muster  book,  transmitted  by  the  oflSceni 
of  a  King's  ship  to  the  Navy  Office,  and  there  kept, 
is  evidence  that  a  deceased  seaman  belonged  to  the 
ship  ;  Rex  v.  Fitzgerald  (i),  Rex  v.  Rhodes  (c).  [Lord 
Campbell  C.  J.  The  commander  of  a  man  of  war  is 
a  public  officer  for  the  purpose.]  At  least  the  master, 
here,  was  the  plaintiff's  agent ;  and  his  acts  therefore 
are  evidence  against  the  plaintiff.  [The  Court  said 
that  this  point  was  not  made  on  moving,  and  that 
the  agency  had  not  been  proved  in  fact.]  As  to  the 
second  document,  even  if  it  was  not  expressly  required 
by  the  statute,  it  was  receivable  because  it  appeared 


(a)  1  stark.  N.  P.  a  179. 

(6)  1  Leaches  Cr,  C.  20.  (4tli  ed.) 


(c)  1  Leae/i's  Cr.  C.  24. 
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ficate  than  to  the  master's  report  Johnson  y.  Wiard  {aj 
is  such  a  case.  But  here  it  does  not  appear  that  the 
certificate  was  given  in  the  performance  of  a  public 
duty :  the  argument  therefore  falls  to  the  ground.  The 
question  as  to  the  master's  report  was  put  on  the  ground 
of  the  statute:  and,  supposing  that  the  document, 
if  signed  by  an  Englishman,  were  receivable  on  that 
ground,  I  should  say  that  we  might  receive  it  here,  it 
having  actually  been  signed.  But,  when  we  come  to 
ask  whether  this  was  a  public  duty,  all  we  find  is  that  the 
master  must  do  it  in  order  to  get  his  cargo  landed.  A 
further  question  would  have  been  raised,  if  it  had  been 
shewn  that  the  master  was  the  plaintiff's  agent :  but 
that,  as  I  understand  the  evidence,  did  not  appear. 


Eble  J.  (b)  The  certificate  is  manifestly  inadmissi- 
ble, because  no  public  duty  in  that  respect  is  imposed 
on  the  custom  house  officer.  The  master's  report  is 
tendered  as  a  public  document.  But  the  master  does 
not  give  it  in  the  discharge  of  a  public  duty :  he  gives 
it  because  it  is  his  interest  to  get  the  cargo  landed.  It 
therefore  has  not  the  cliaracter  of  a  public  document. 
And  it  never  was  tendered  as  the  act  of  the  plaintiff's 
agent;  nor  was  there  any  evidence  of  such  agency. 
It  did  not  appear  that  the  plaintiff  had  any  interest  in 
the  ship  or  cargo  beyond  his  interest  in  the  ice ;  and 
the  master  merely  acted  between  the  ship  owner  and  the 
plaintiff.  At  any  rate,  the  evidence  was  not  tendered 
on  this  ground. 

Eule  discharged. 

(a)  6  Etp.  N.  P,  C.  47»  48.  On  the  motion,  reference  was  also  made 
to  Richardson  v.  Meliish,  2  Bittg,  229.,  and  Tomh'ns  y.  Attorney  General^ 
1  Dow,  404. 

(6)  Wightman  J.  had  left  the  Court  during  the  argument 
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regulation  of  benefit  building  societies  {a)J"  The  de- 
fendant was  a  builder,  and  tenant  of  the  premises  now 
in  question  under  the  Earl  of  Cadoffan,  by  lease  from 

(a)  StaL  6  8c  7  IT.  4.  c.  32.  s.  1.,  after  recitiog  tliat  « certain  so- 
cieties commonly  called  Building  societies  have  been  established  in 
diflprent  parts  of  the  kingdom  principally  amongst  the  iodastrioot 
classes  for  the  purpose  of  raising  by  small  periodical  subscriptions  a 
fund  to  assist  the  members  thereof  in  obtaining  a  small  freehold  or  lease- 
hold property,  and  it  is  expedient  to  aflbrd  encouragement  and  proteotum 
to  such  societies  and  the  property  obtained  therewith  :  **  enacts  **  That  it 
shall  and  may  be  lawful  for  any  number  of  persons  in  Greal:  Brilain  and 
Ireland  to  form  themselves  into  and  establish  societies  for  tlie  purpose  of 
raising,  by  the  monthly  or  other  subscriptions  of  the  several  members  of 
such  societies,  shares  not  exceeding  the  value  of  150^  for  each  share^  soch 
subscriptions  not  to  exceed  in  the  whole  20<.  per  month  for  each  shares  a 
stock  or  fund  for  the  purpose  of  enabling  each  member  thereof  to  receive 
out  of  tlie  funds  of  such  society  the  amount  or  value  of  his  or  her  share 
or  shares  therciui  to  erect  or  purchase  one  or  more  dwelling  house  or 
dwelling  houses,  or  other  real  or  leasehold  estate  to  be  secured  by  way  of 
mortgage  to  such  society  until  the  amount  or  value  of  his  or  her  sham 
shall  have  been  fully  repaid  to  such  society  with  the  interest  thereon,  andaU 
fines  or  otlier  payments  incurred  in  respect  thereof,  and  **  **  to  nuike,  ordain, 
and  constitute  such  proper  and  wholesome  rules  and  regulations  for  the 
government  and  guidance  of  the  same  as  to  the  major  part  of  the  mem- 
bers of  such  society  so  assembled  together  shall  seem  meet,  so  as  such 
rules  shall  not  be  repugnant  to  the  express  provisions  of  this  act  and  to 
the  general  laws  of  the  realm^  and  to  impose  and  inflict  such  reasonable 
fines,  penolties,  and  forfeitures  upon  the  several  members  of  any  such 
society  who  shall  oflend  against  any  such  rules,  as  the  members  naaj 
think  fit,  to  be  respectively  paid  to  such  uses  for  the  benefit  of  such 
society  as  such  society  by  such  rules  shall  direct,*'  and,  from  time  to  time 
to  alter  &c  such  rules,  or  annul  them,  and  make  new,  under  such  restric- 
tions as  are  in  this  act  contained ;  "  provided  that  no  member  shall  receive 
or  be  entitled  to  receive  from  the  funds  of  such  society  any  interest  or 
dividend,  by  way  of  annual  or  other  periodical  profit  upon  any  shares  in 
such  society,  until  the  amount  or  value  of  his  or  her  share  shall  have  been 
realized,  except  on  the  withdrawal  of  such  member,  according  to  the 
rules  of  such  society  then  in  force.** 

Sect.  2  enacts :  *<  Tliat  it  shall  and  may  be  lawful  to  and  for  any  such 
society  to  have  and  receive  from  any  member  or  members  thereof  any 
sum  or  sums  of  money,  by  way  of  bonus  on  any  share  or  shares,  for  the 
privilege  of  receiving  the  same  in  advance  prior  to  the  same  being  re- 
alised, and  also  any  interest  for  the  share  or  shares  so  received  or  any  part 
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sideration  of  499£,  the  receipt  whereof  defendant  ad« 
mitted^  and  in  pursuance  of  the  said  rules,  defendant 
barguned,  sold  and  demised  the  said  premises,  and  the 
lease,  to  Morrison^  CabbeU  and  Long  (who  were  stated 
to  be  trustees),  habendum  to  them,  their  executors  &c., 
during  all  the  residue  of  his  term  except  the  last  two 
days,  on  trust  to  permit  him,  defendant,  his  executors 
&c*,  to  enjoy  the  premises  and  receive  the  rents  so  long 
as  he  or  they  duly  made  the  payments  and  observed  tht 
regulations  prescribed  by  the  rules  in  respect  of  his 
shares ;  but,  in  case  of  default,  to  enter  into  possession 
and  take  the  rents  &c.,  and,  at  their  discretion,  to  sell 
the  premises,  or  part,  for  the  residue  of  the  term ;  and, 
out  of  the  rents  and  profits  until  sale,  and  proceeds  of 
sale,  to  retain  the  costs  they  should  incur  in  preserving 
the  premises  from  forfeiture  by  paying  the  rent  and 
performing  the  covenants  of  the  lease,  and  for  other 
necessary  purposes,  which  were  specified ;  and,  next,  to 
retain,  in  trust  for  the  association,  all  sums  due  or  to 
become  due  in  respect  of  defendant's  shares  (it  being 
agreed  that,  on  such  sale,  all  moneys  which  would 
afterwards  become  due  according  to  the  rules  should 
be  considered  as  then  due,  and  be  deducted  from  and 
paid  out  of  the  proceeds) ;  and  to  pay  defendant,  his 
executors  &c.,  the  residue:  the  total  amount  recover- 
able under  this  security  not  to  exceed  960/.  And  de- 
fendant covenanted  to  make  the  payments,  and  observe 
the  rules,  in  respect  of  his  shares ;  and,  until  sale  of  the 
mortgaged  premises,  to  pay  the  rents  and  observe  the 
covenants  contained  in  his  lease. 

Among  the  rules  of  the  association  were  these. 

Rule  9.  <.  1 .  fixed  the  subscription  to  be  paid  by  a  member  holding  a 
120^  share  at  lOs.  per  month ;  2s,  6(L  to  be  also  paid  as  entrance  fee  for 
ihe  whole  share.   Sect  2  imposed  fines  for  not  paying  the  subscription 
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and  profits,  or  neglect  or  refuse  to  supply  such  person  or  persons  with 
sufficient  authority  to  collect  the  same,  or  if  such  member,  being  required 
by  the  trustees  under  their  or  any  one  of  their  hands  to  collect  the  said 
rents  and  profits  himself  or  herself,  shall  neglect  so  to  do,  and  shall  also 
neglect  to  pay  the  same  forthwith  to  such  person  or  persons  so  appointed 
as  aforesaid,  then  all  subscriptions,  redemption  money,  interest,  fines,  fees 
and  other  payments  then  due,  or  which  might  thereafter  become  due, 
shall  be  considered  as  and  shall  immediately  become  due  and  payable,  and 
shall  be  fully  deducted  and  paid  out  of  the  moneys  to  arise  from  tlie  sale 
or  sales  hereinafter  mentioned ;  and  the  said  trustees  shall  have  the  power, 
without  the  concurrence  or  consent  of  the  said  member,  absolutely  to  sell 
and  dispose  of  all  or  any  part  of  the  said  premises;*'  the  proceeds  to  be 
applied,  after  certain  necessary  payments,  in  reimbursing  the  association 
all  such  principal  money,  subscriptions,  redemption  money  &c.,  due,  or 
which  should  or  might  have  accrued  and  be  due  and  payable  by  such 
member  under  the  rules,  or  the  deed  &c  executed  by  him. 

Rule  15  directed :  **  That  any  member  having  received  his  or  her  share 
or  shares  in  advance  as  aforesaid,  _shall  pay  the  sum  of  4j.  per  share 
monthly  (such  payment  to  be  computed,  during  the  first  month  only, 
from  the  day  on  which  the  payment  or  advance  shall  be  made),  as  and  for 
and  towards  the  redemption  money  or  interest,  on  and  for  each  and  every 
share  he  or  she  may  hold,  at  the  then  next  monthly  day  of  payment  after 
such  payment  or  advance  shall  be  made,  and  sliall  continue  paying  the 
aame  during  tlie  continuance  of  tlie  association,  on  every  succeeding 
month,  with  and  in  addition  to  the  monthly  subscriptions :  *'  the  fine  for 
non-payment  to  be  half  as  much  as  the  fine  for  non-payment  of  subscrip- 
tions. 

Rule  25  empowered]  tlie  Directors,  as  often  as  it  should  be  deemed 
advisable  to  advance  any  shares,  as  provided  by  the  rules,  and  there 
should  not  be  sufficient  money  at  tlie  bankers*  to  the  credit  of  the  asso- 
ciation, **  to  apply  for,  and  with  the  sanction  of  the  trustees  obtain  from 
the  bankers  or  elsewhere,  such  sum' or  sums  of  money  as  shall  be  neces- 
sary to  provide  for  any  share  or  shares,  or  parts  of  sliare,  agreed  to  be  ad- 
vanced as  aforesaid,  and  the  same  sliall  be  deemed  a  charge  upon  the 
funds  of  the  association.** 

Rule  26  empowered  the  Directors  to  allow  a  discount  (specified  by  the 
rules)  to  any  member  paying  his  subscription  in  advance. 

Rule  S6  was  as  follows.  Sect.  1.  <*  That  when  tlie  association  shall 
have  sufficient  funds  in  hand  or  due  to  pay  each  shareholder  1 20A  upon 
each  share  held  by  him  or  her,  then  all  arrears  o^  fines,  subscriptions,  re- 
demption money  and  other  payments  shall  immediately  become  payable, 
and  the  trustees  shall  enforce  payment  thereof  accordingly,  under  the 
direction  of  the  Committee  of  Directors.**  Sect.  2.  **  That  when  all  the 
payments  hereinbefore  named,  vis.,  120^  for  each  sliare,  with  all  other 
expenses  and  liabilities  of  Uie  Association,  shall  have  been  paid,  then  the 
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different  from  and  must  not  be  confounded  with  loan  societies,  where 
the  advantage  is  confined  to  the  lender  only.  When  the  subscription 
and  profits  united,  amount  to  120^  per  share,  the  Association  to  be  dis« 
solved.** 

It  was  stated  in  evidence  that  there  were,  in  this 
association^  investing  members  who  were  capitalists 
and  allowed  their  money  to  accumulate,  paying  only 
their  subscriptions ;  and  borrowing  members,  who  paid 
redemption  money  as  well  as  their  subscriptions.  There 
were  five  arbitrators,  appointed  under  the  rules. 

The  present  action  was  brought  on  alleged  defiiults 
by  the  defendant  in  omitting  certain  monthly  payments 
to  the  assodation,  and  in  not  paying  the  rent  of  the 
mortgaged  premises  to  Lord  Cadogan.  Several  objeo* 
tions  in  point  of  law  were  taken  on  the  defendant's  be- 
half  at  the  trial ;  and  the  Lord  Chief  Justice  reserved 
the  questions,  giving  leave  to  move  for  a  nonsuit.  A 
verdict  having  been  taken  for  the  plaintiff. 

Chambers,  in  Easter  term,  1849,  moved  according  to 
the  leave  granted ;  and  urged,  among  other  objections, 
of  which  no  more  particular  notice  will  be  necessary : 
That  the  association  appeared  by  the  evidence  to  be 
an  illegal  one ;  the  object  being  to  lay  out  money  at 
usurious  interest,  and  in  a  manner  and  for  purposes 
which  did  not  bring  it  within  the  protection  of  stat. 
6  &  7  ^.  4.  c.  32. :  That,  at  least,  the  transaction  with 
the  defendant  was  usurious  and  not  protected  by  the 
statute :  That  the  action  was  not  shewn  to  have  been 
brought  by  persons  entitled  as  trustees,  nor  with  the 
consent  of  a  majority  of  the  Directors,  according  to 
Rule  3,  s.  4. :  and  that  the  dispute,  being  between  the 
association  and  one  of  its  members,  ought  to  have  been 
settled  by  arbitration,  according  to  Rule  33.  s.\.  A 
rule  nisi  was  granted. 
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association  who  do  not  want  money,  and,  therefore, 
when  the  funds  are  put  up  to  sale,  do  not  bid,  but  let 
their  subscriptions  accumulate,  there  is  nothing  in  thb 
which  at  all  contravenes  the  statute.  The  suggestion 
that  the  dealings  of  the  society  in  the  present  case,  or 
generally,  were  a  mere  colour  for  usury,  was  not  borne 
out  by  the  •evidence,  and  cannot  now  be  raised.  Mor^ 
rison  v.  Glover  {a)  shews  also  that  this  is  not  a  case 
in  which  an  arbitration  was  necessary. 


Chambers  and  Joyce^  contra.      The  lessors  of  the 
plaintiff  cannot  sue  in  any  other  capacity  than  that  of 
trustees.     And,  if  not  properly  authorized  by  the  direc- 
tors, they  have  no  position  in  Court.    \Wigldman  J. 
Could  it  be  contended  in  an  ordinary  action  that  the  plain- 
tiff had  not  authorized  the  bringing  it  ?]    The  proceed- 
ing here  is  regulated  by  statute.     The  association  itself 
is  illegal :  it  is,  in  fact,  not  a  building  society  but  a  loan 
society.     The  arrangement  as  to  borrowing  and  lending 
members  is  a  mere  colour  for  usury ;  and  so,  in  particular, 
was  the  transaction  with  the  defendant.  (They  then  went 
into  the  circumstances  bearing  on  this  point.)     Mosley 
V.  Baker  (b)  was  not  argued  in  any  detail  with  reference 
to  usury.    [Lord  Campbell  C.  J.    On  this  trial  you  called 
upon  the  Lord  Chief  Justice  to  nonsuit.     If  your  case 
was  that  the  proceedings  were  only  a  colour  for  usury, 
you  should  have  gone  to  the  jury.     That  was  always 
the  course  when  I  was  at  the  bar.     Erie  J.     And,  if 
we  are  to  decide  as  jurymen,  I  am  against  you.]     As 
to  the  remaining  point :  when  once  it  appears  that  the 
parties  on  each  side  are  members  of  the  association, 
and   the  matters   in   question  transacted   under  their 
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defendant :  I  find  nothing  in  this  case  contrnry  to  the 
enactments  of  stat.  6  &  7  ^.  4.  c.  32.  If,  however, 
the  defence  was  that  the  transactions  described  were 
not  such  a  borrowing  and  lending  as  the  statute 
recognizes,  but  a  colour  for  usury,  the  defendant's 
counsel  should  have  put  that  question  to  the  jury. 
On  the  point  as  to  arbitration,  we  have  a  deliberate 
judgment  of  the  Court  of  Exchequer  that  tlie  matters 
in  dispute  contemplated  by  the  33d  rule  of  this  asso- 
ciation are  matters  of  dispute  inter  se ;  between  the 
association  and  its  members,  as  members,  and  not  in 
any  other  capacity.  These  societies  are  like  a  corpora- 
tion ;  the  society  may  transact  business  w*ith  one  of  its 
members  as  w*ith  a  stranger :  but  the  transaction  here 
is  not  merely  with  a  member  of  the  society  as  such; 
it  involves  questions  to  which  another  person  is  party : 
and  the  dispute  is,  therefore,  as  the  Court  of  Exchequer 
said,  between  mortgagor  and  mortgagee,  and,  conse- 
quently, not  within  the  arbitration  clause. 


Patteson  J.  This  action  proceeds  upon  a  right  of 
entry  grounded  on  an  express  clause  of  forfeiture,  and 
a  breach  giving  a  clear  right  unless  there  be  any  force 
in  the  objections  taken ;  and  I  think  there  is  none. 
As  to  the  suggestion  that  the  arrangements  of  this 
society  are  a  juggle  for  the  pur[)()se  of  usury :  that, 
if  there  was  evidence  of  it,  should  have  been  submitted 
to  the  jury.  I  do  not  see,  in  the  regulations  acted  upon 
here,  anything  contrary  to  stat.  6  &  7  ^.  4.  c.  32. 
That  act  expressly  provides  (sect.  2)  that  it  shall  be 
lawful  for  any  such  society  to  receive,  from  any  member, 
any  sum  "by  way  of  bonus  on  any  share  or  shares,  for 
the  privilege  of  receiving  the  same  in  advance    prior 
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QuectCg  Bench,  is  not  material;  and  I  find  nothing  in  the  rules  which  ia 

*        any  other  respect  creates  an  illegality.     It  is  true  that 

a  capitalist  who  can  pay  up  his  contributions  and  does  not 
need  to  anticipate  his  share  is  in  a  better  position  than 
those  who  are  differently  situated :  but  that,  even  if  it 
could  now  be  considered,  is  not  more  in  favour  of  any 
one  individual  than  of  another.  The  question  as  to 
colour  for  usury  was  for  the  jury.  The  restrictive 
clause.  Rule  3.  s.  4.,  was  not  noticed  at  nisi  prius ;  nor 
indeed  was  it  proper  to  be  taken  there :  it  should  have 
been  made  a  ground  for  restraining  the  further  progress 
of  the  cause.  The  point  as  to  arbitration  has  been  de- 
cided by  the  judgment  of  the  Court  of  Exchequer. 


EltLE  J.  concurred. 


Bule  discharged. 


Where,  under 
Stat.  7  &  8  yicL 
C  70i,  creditors 
IwTe  accepted 
a  petitioning 
dd>tor*s  pro- 
posal, and  this 
has  been  certi- 
fied by  a  Com- 
missioner in 
Bankruptcy, 
and  he  has 
indorsed  a 
protection  on 
the  certificate, 
under  sect.  6, 
this  only  pro- 
tects from 
arrest,  and  can- 
not  be  pleaded 
in  bar  of  an 
action  brought 
by  a  creditor 
who  has  had 
notice. 


Blackford  against  Hill. 

"TkEBT  for  goods  sold  and  delivered,  and  on  an 
account  stated. 
Plea,  that,  after  the  j)assing  and  coming  into  opera- 
tion of  an  act  &c.  (7  &  8  Vict  c.  70.),  and  after  1st 
September  1844,  to  wit  on  &c.,  defendant,  being  a 
debtor  unable  to  meet  his  engagements  with  his  cre- 
ditors, but  not  then  being  a  trader  within  the  meaning 
of  the  statutes  then  in  force  relating  to  bankrupts, 
did,  with  the  concurrence  of  one  third  in  number  and 
value  of  his  creditors,  testified  by  their  signing  his 
petition,  present  a  petition  to  the  Court  of  Bankruptcy, 
to  wit  such  petition  as  is  required  in  that  behalf  by 
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'        appoint  another  meeting  of  the  creditors,  to  be  held  &c., 

Blackford     j^^^  earlier  &c.  (as  in  sect  4  of  Stat.  7  &  8  Vict  c.  70.), 
Hill.         to  wit  on  and  at  &c.  at  the  place  aforesaid,  at  1  P.  M. 
Averment  that  the  commissioner  ordered  certain  services 
of  notices  to  be  deemed  good  service,  and  that  notices 
of  the  second  meeting  were  served  &c.  (following  the 
directions  contained  in  sect.  4)  ;  and  that  afterwards,  to 
wit  at  the  time  and  place  in   that  behalf  appointed, 
the  second    meeting  was   duly   holden;   and,  at  such 
meeting,  three  fifths  in  number  and  value  of  all  the  sidd 
creditors  did  resolve  upon  accepting,  and  agree  to  ac- 
cept, and  did  then  accept,  such  arrangement  and  com- 
position as  was  so  assented  to  at  the  said  first  meeting; 
and  the  terms  thereof  were  then  and  there  reduced  into 
writing,  and  signed  by  such  creditors.     That  plaintiff, 
whose  debt  was  inserted  in  the  said  petition,  had  due 
notice  of  the  several  meetings  aforesaid,  and  of  all  the 
premises  in  this  plea  aforesaid  ;  and  that  full  one  third 
in  number  and  value  of  all  the  creditors  of  defendant 
were  present  at  such  second  meeting,  in  person  or  by 
an    authorised    agent.     That    afterwards,    and  within 
fifteen  days  &c. :  averment,  according  to  sect.  6,  that 
the  resolution  was  submitted  to  the  said  commissioner, 
who  thought  the  same  reasonable  &c.,  and  thereupon, 
and  therefore,  directed  the  same  to  be,  and  the  same 
then  was,  filed  and  entered  of  record  in  the  said  Court. 
And  the  said  commissioner  did  then  grant  to  defendant 
a  certificate  of  such  filing,  and  did  then   indorse  on 
such  certificate  his  protection  of  defendant  from  arrest 
of  any  person  being  a  creditor  at  the  date  of  the  said 
petition,  and  having  had  such  notice  and  notices  as  by 
the  said  act  is  required,   until  1st  January  1849:  pro- 
vided that  the  said  protection  should  not  be  valid  In 
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Gray,  contra.  Sects.  5  and  6  provide  that  the  reso- 
lution and  agreement,  subject  to  the  confirmation  bj 
the  commissioner,  *^  shall  thenceforth  be  binding  and 
of  full  force,  as  well  against  the  said  petitioning  debtor 
as  against  all  persons  who  were  creditors  of  the  said 
petitioning  debtor  at  the  date  of  his  said  petition,  and 
who  had  notice  "  of  the  meetings.  But,  if  after  this  any 
action  may  be  brought  by  such  creditor,  the  resolution 
is  not  binding.  It  may  be  that  a  failure  on  the  debtor^s 
part  to  carry  out  the  resolution  would  revive  the  right : 
but  that  does  not  appear  in  the  present  case.  No  doubt 
a  diflSculty  as  to  this  construction  arises  from  the  pro* 
visions  for  the  final  certificate  in  sects.  12,  13.  [Lord 
Campbell  C.  J.  Your  argument  amounts  to  this :  that 
the  mere  resolution,  if  confirmed,  is  accord  and  satis- 
faction.] 


Knotcles,  in  reply,  was  stopped  by  the  Court. 

Lord  Campbell  C.  J.  Mr.  Gray  has  urged  all 
that  can  be  said :  but  it  is  quite  clear  that  the  certificate 
under  sect.  6  is  merely  a  protection  from  arrest.  There 
is  no  bar  till  the  case  is  brought  within  sect.  12. 

Patteson  J.  There  is  a  marked  difference  betweea 
those  two  sections. 


WiGHTMAN  and  Erle  Js.  concurred. 

Judgment  for  plaintiff. 
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shircy  where  he  had  been  sojourning  in  consequence  of 
a  dangerous  illness.  The  person  receiving  the  sum- 
monses was  therefore  unable  to  communicate  with  him, 
but,  as  soon  as  possible,  informed  Hopwood  senior  of 
the  summonses  having  been  left.  Hoptoood  senior  sent 
for  Thomas  Cloughy  an  attorney,  and  desired  him  to  go 
to  the  subinspector,  and  represent  the  impracticability  of 
preparing  defences  within  the  time  named.  On  inquiry 
it  was  found  that  several  of  the  persons  named  in  the 
summonses  were  not  known  in  the  factory,  and  many 
others  were  incorrectly  described.  Facts  were  stated 
to  shew  that  the  breaches  of  the  law  had  taken  place, 
if  at  all,  contrary  to  the  orders  of  the  two  Hopwoods ; 
but  that  the  time  was  too  short  to  enable  the  parties 
charged  to  bring  the  actual  offenders  before  the  magis- 
trate, under  the  provisions  of  stat.  7  &  8  Vict.  c.  15.  s.  41. 
Chugh  did  not  return  till  late  on  5th  March ;  and, 
on  the  morning  of  6th  March,  he  stated,  as  was  the  fact, 
that  he  had  been  unable  to  find  the  subinspecton 
Clough  was  then  directed  by  the  manager  of  the  factory 
to  apply  to  the  justices,  when  they  should  assemble,  for 
an  adjournment,  with  or  without  the  concurrence  of 
the  subinspector ;  but  he  was  told,  by  the  same  person, 
that  he  could  not  be  furnished  with  instructions  on  the 
merits.  C?au^A  afterwards  applied  to  the  subinspector 
to  consent  to  an  adjournment,  offering  to  pay  the  costs 
occasioned  thereby ;  but  the  subinspector  refused.  At 
11  o'clock,  A.  M.,  Clough  appeared  before  the  justices, 
and  applied  for  an  adjournment,  which  the  subinspector 
opposed,  and  the  justices  refused  on  the  ground  that 
the  absence  of  a  material  witness  was  the  only  reason 
for  which  such  applications  were  usually  made  and 
granted.     The  subinspector  then  stated  the  nature  of 
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namely  that  this  could  be  done  only  in  case  of  the  ab- 
sence of  a  material  witness,  is  manifestly  absurd.  [Lord 
Campbell  C.  J.  Must  not  the  magistrates  determine  what 
time  is  reasonable  in  the  particular  case  ?]  In  Regina 
V.  The  Justices  of  the  West  Riding  (a)  this  Court  inter- 
fered by  mandamus,  where  it  appeared  to  them  that  the 
quarter  sessions  had  unreasonably  required  a  notice :  and 
Parke  J.  there  said :  **  The  province  of  this  Court  in 
such  a  case  as  the  present  is  clear.  We  have  no  right  to 
interfere  with  the  discretionary  power  of  the  sessions ; 
where  they  have  that  power,  their  discretion  is  to  be 
confided  in.  But  the  question,  what  is  such  reasonable 
notice  as  gives  them  jurisdiction  to  entertain  an  appeal^ 
is  a  legal  question,  of  which  they  are  not  the  exclusive 
judges;  and  this  Court  will  see  that,  in  determining 
such  a  point,  they  act  legally,  and  according  to  the 
jurisdiction  which  they  possess."  That  distinction  has 
always  been  acted  upon.  The  question,  what  time  is 
reasonable,  is  matter  of  law ;  Co.  Lit.  56.  b.  (&).  The 
Court,  even  upon  the  words  of  sects.  46,  47,  would 
quash  the  proceeding  if  it  appeared  that  no  notice 
had  been  given;  for  that  would  shew  want  of  juris- 
diction. The  same  principle  applies  w^here  the  notice 
is  merely  colourable,  but  in  effect  is  not  notice  at 
alL  [Lord  Campbell  C.  J.  What  is  the  shortest 
time  which  you  would  admit  to  be  enough  for  a  legal 
notice?]  It  may  not  be  easy  to  fix  that:  but  some 
notice,  as  of  a  single  minute,  would  clearly  be  treated 
es  illusory.  \Patteson  J.  The  inspector,  by  sect.  50, 
may  summon:  the  ofiicer  serving  the  summons  must 
then  give  twenty  four  hours'  notice  to  the  justice  or  his 


(a)  Sn.^Jld,  667. 

(Ji)  See  authorities  collected  in  Tcnnant  v.  Belt,  9  Q.  B.  684.  689. 
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skews  the  fact  of  the  summons.]    It  was  not  proved  to 
have  been  served.     Sect.  69,  it  is  true,  takes  away  the 
certiorari,  as  only  a  pecuniary  penalty  can  be  imposed, 
and  the  penalty  here  does  not  exceed  3Z.     But  it  has 
always   been  held   that  such  a  clause   does   not  take 
away  certiorari  where  the  objection  is  want  of  jurisdic- 
tion ;  Rex  V.  Justices  of  Derbyshire{a)y  Rex  x.  The  Jus-- 
fices  of  tlie  West  Riding  {h\  Rex  v.  Mitchell  (^c),  Rex  v. 
The  Justices  of  Somersetshire  {d) :  though  it  has  been 
said  that  such  objection  cannot  be  raised  by  affidavit  in 
support  of  the  certiorari,  where  there  was  a  power  of 
appeal;    Rex    v.    The   Justices  of  Cambridgeshire {e). 
Here  there  is  none ;  sect.  69.     In  Regina  v.  Dunn  (g) 
the  Court  pointed   out  how  far  it   had   been  in   the 
habit  of  controlling  the  decision  of  justices,  whether  in 
or  out  of  sessions.     [Lord  Campbell  C.  J.     There  ihe 
question  was  not  as  to  the  effect  of  a  clause  taking 
away  certiorari.]      The  clause  is  satisfied  by  holding 
that  it  prevents  the  bringing  up  a  conviction  for  defects 
apparent  on  its  face.    But  here  the  justices  had  no  power 
to  proceed,  there  being  no  evidence  (A).     [Lord  Carnp^ 
bell  C.  J.     Must  they  receive  all  the  evidence  offered  ? 
Have  they  no  power  of  rejection  ?]    If  this  Court  is 
unable  to  interfere  In  the  present  case,  it  would  be 
equally  so  where  magistrates  had,  without  proof  of  facts 
or  of  service  of  summons,  made  a  conviction  in  their 
room  with  no  one  else  present. 


Lord  Campbell  C.  J.     I  think  this  rule  ought  not 


(a)  2  Keni/on^s  Notes,  299.  (*)  5  T.  R,  629. 

(c^  5  T.  R.  701.  (d)  5  B.  ^  C,  816. 

(e)  \  A.^  IL  111.  122.  125.  {»)  12  A.  ^i  E.  599.  616,  617 

(A)  Pafhtnj  here  referred  to  Rex  ▼.  Erisfweif,  3  7\  R.  707. 
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magistrate.  I  rather  think  that,  by  sect.  50,  where 
the  summons  is  bj  the  inspector,  twenty  four  hours  are 
given.  But  here,  the  summons  being  by  the  magistrate, 
all  that  is  said  is  that  the  party  shall  appear  at  the  time 
and  place  mentioned  in  the  summons.  We  therefore 
cannot  interfere  on  this  ground.  The  next  objection 
is  that  the  party  charged  could  not  appear  by  attorney, 
and  did  not  appear  personally,  and  that  the  magistrates 
had  no  right  to  proceed  without  proof  that  a  summons 
was  served.  Certainly  sect  47  does  say  that]  the  hear- 
ing, in  case  of  non-appearance,  is  to  be  on  proof  of 
summons.  But,  if  an  attorney  comes  on  behalf  of  a 
party,  the  magistrates  cannot  well  doubt  that  the  sum- 
mons has  been  served:  at  all  events,  this  objection 
does  not  go  to  the  length  of  taking  away  the  jurisdic- 
tion. As  to  the  want  of  evidence  on  matter  of  fact, 
that  cannot  possibly  take  away  jurisdiction:  no  case 
can  be  cited  where  that  has  ever  been  said. 


WiGHTMAN  J.  The  certiorari  is  here  taken  away : 
but  Mr.  Pa«A2ey  relies  upon  two  grounds.  First,  he 
says  that  there  has  not  been  reasonable  notice ;  and 
he  contends,  very  properly,  that  reasonable  time  should 
be  given ;  that  may  be  quite  correct.  But  the  magis- 
trates have  to  determine  as  to  that  in  the  first  in- 
stance: they  have  power  to  enter  upon  the  inquiry, 
and  have  therefore  jurisdiction.  Then,  as  to  the  want 
of  evidence,  if  the  magistrates  had  any  jurisdiction  to 
proceed,  we  cannot  ask  whether  they  heard  evidence 
at  all,  or  whether  the  evidence  they  heard  ought  to 
have  led  them  to  an  opposite  conclusion. 


Eble  J.  concurred. 


Rule  refused. 
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vent  Debtors'  Court  under  stat.  1  &  2  Vict  c.  1 10.,  and 
that  assignees  had  been  appointed  on  19th  May  1841 ; 
that  plaintiff,  at  the  time  of  his  petitioning  and  thence 
hitherto,  was  '^  a  beneficed  clerk,  to  wit  vicar  of  the 
vicarage  and  parish  church  of  HiUmartoHy  in  the  county 
of  Warwick^  and  in  your  diocese : "  and  that  the  as- 
signees had  applied  for  a  sequestration ;  the  writ  there- 
fore commanded  the  bishop :  ''  that  you  enter  into  the 
said  vicarage  and  parish  church  of  Hittmarton,  and  take 
and  sequester  the  same  into  your  possession,  and  that 
you  hold  the  same  in  your  possession  until  you  shall 
have  levied  thereout  2000/.,  the  amount  of  the  debts 
due  or  growing  due  from  the  said  John  Giles  Powell  at 
the  time  of  making  the  said  order  vesting  his  estate"  &c., 
and  **  described  in  the  said  schedule,  and  remaining  due 
and  unsatisfied,  of  the  rents,  tithes, "  &c,  "  thereof,  and 
other  ecclesiastical  goods  of  the  said  J.  G.  P.  in  your 
diocese,  to  be  rendered  unto  the  said  "  assignees :  return 
to  be  made  immediately  after  execution.  The  seques- 
tration then  proceeded :  "  We,  lawfully  proceeding  in 
obedience  thereto,  have  decreed  to  be  sequestered,  and 
by  these  presents  do  sequester,  all  and  singular  the 
rents,  tithes,"  &c,  '^  and  other  ecclesiastical  goods 
whatsoever,  of  the  said  J.  G.  P.,  belonging  to  the  sud 
vicarage  of  Hillmortonf  in  the  county  of  Warwick^  and 
within  our  diocese  o£  Liclifield;  and  make  and  appoint 
you,  the  said  George  Harris,  sequestrator  thereof, 
giving  you  hereby  full  power "  &c.,  "  to  publish  tlus 
our  sequestration,  and  by  virtue  thereof  to  levy  "  &c, 
'*  and  receive  into  your  hands  and  possession  all  and 
aingular  the  sud  rents,"  &c.,  '^  as  need  shall  be,  to  dis- 
pose of  the  same,  to  the  end  that  thereout  the  charges 
of  duty  and  serving  the  cure  in  the  church "  &a  (by 


Ii9 


Q.B.  EASTER  TERM, 


'  Folume  XK 

1850. 


POWILL 
HiBBIRT. 


part  of  the  diocese  of  Lichfield  and  Coventry ^  ahall  be 
detached  and  dissevered  from  the  said  diocese^  and  shall 
be  and  become  permanently  annexed  and  united  to  the 
diocese  of  Worcester  ;^  and  "  that  the  remaining  part  of 
the  said  diocese  of  Lichfield  and  Coventry ^  and  the  see 
thereof^  shall  be  called  and  known  by  the  name  of  the 
diocese  and  see  oiLicltficld;  and  that  the  Right  Reverend 
Samuel  (J))  now  Bishop  of  Lichfield  and  Coventry ^  and 
his  successors  in  the  said  sce^  shall  be  respectively 
called  and  styled  Bishop  of  Lichfield;  and  that  such 
alteration  of  name  and  style  shall  not  prejudice  or 
affect  any  right,  privilege,  or  power  which  may  now  by 
law  be  exercised  or  enjoyed  by  the  said  bishop,  by  the 
name  and  style  of  Bishop  of  Lichfield  and  Coventry  ;  " 
and  "  that  the  said  Archdeaconry  of  Coventry^  and  all 
parishes  and  places,  churches  and  chapels,  within  the 
limit  thereof,  and  the  present  and  every  future  arch- 
deacon thereof,  and  all  rural  deans,  and  the  whole 
clergy  and  others  Your  Majesty's  subjects  within  the 
same,  shall  be  exempted  and  released  from  all  juris- 
diction, authority,  and  controul  of  the  said  Samuel  now 
Bishop  of  Lichfield  and  Coventry^  and  of  every  future 
Bishop  of  Lichfield,  and  shall  be  under  and  subject  to 
the  jurisdiction,  authority,  and  controul  of  the  said 
Robert  James  Bishop  of  Worcester,  and  his  successors 
bishops  of  Worcester^  forever"  &c.  The  Order  then 
recited  that  the  scheme  of  the  Commissioners  had  been 
approved  of  by  His  Majesty  in  Council :  and  His  Ma- 
jesty, by  the  said  order,  ratified  the  scheme,  and  directed 
that  it  should  take  effect  &c.  It  was  admitted  that 
Hillmorton  was  in  the  Archdeaconry  of  Coventry. 
On  the  part  of  the  plaintiff,  it  was  contended  that. 


(a)  Dr.  Butler, 


Pownx 

T. 
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rchune'xr.  y.  AppetUy  (a).  In  Pack  v.  Tarpley  (ft)  a  sequestratton 
was  held  to  destroy  the  incumbent's  qualifioation  n 
a  justice  of  peace  under  stat.  18  Cr.  2.  c.  20.  8. 1.  The 
Inshop's  interest  is  analogous  to  that  of  a  mortgagee  in 
possession.  The  sequestrator  himself  holds  as  the  bailiff 
of  the  bishop;  Harding  v.  HaU{cy 
.  Next,  the  sequestration  was  good,  and  was  still'  ill 
force.  Stat.  6|&  7  W.  4.  r.  77.  s.  1.  recites  the  reoonH 
mendations  of  the  previous  commissioners,  appointed 
by  the  Crown,  in  the  course  of  which  it  is  suggested 
^*  that  the  diocese  of  Lichfield  consist  of  the  counties  of 
Stafford  and  Derby  ;  "  and  it  incorporates  Ecclesiastical 
Commissioners.  Then  sect.  10  enacts  that  the  Com- 
missioners shall  lay  before  His  Majesty  in  council  such 
schemes  as  shall  appear  to  them  to  be  best  adapted  for 
carrying  into  effect  the  before  recited  recommendations. 
Sect.  12  enables  the  E[ing  in  Council  to  issue  orden 
ratifying  any  such  scheme,  and  directing  it  to  be  regis- 
tered by  the  r^istrar  of  each  of  the  dioceses  the  bishops 
whereof  may  be  afifected  thereby ;  and  the  order,  by 
sect.  13,  is,  as  soon  as  may  be,  to  be  inserted  and  jmb- 
lished  in  the  London  Gazette.  By  sect  14  the  order, 
when  so  registered  and  gazetted,  shall  be  of  the  same 
force  as  if  made  part  of  this  act.  Sect.  20  enacts: 
'^  That  nothing  herein  contained,  nor  any  order  of  Hia 
Majesty  in  Council  made  under  the  authority  ci  this  act, 
either  for  altering  the  limits  of  either  of  the  existing 
provinces  or  the  boundaries  of  any  existing  diocese  or 
archdeaconry  or  for  uniting  any  existuig  sees,  or  for 
creating  any  new  bishopric  or  archdeaconry,''  ''or  fol* 

(a)6B.^a  6Sa  (6)  9  A.  ^  E.  468. 

(c)  lOJV.  $-  r.  42. 
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or  authority  shall  have  been  exercised  as  to  such 
parish  or  place  since  the  passing  of  the  first  recited  act,, 
and  before  the  first  day  of  November  in  this  year,  by 
the  bishop  or  any  officer  of  the  bishop  of  the  diocese  or 
any  archdeacon  of  the  diocese  to  which  such  parish  or 
place  belonged,  either  before  or  since  the  passing  of  the 
first  recited  act,  which  does  not  conflict  with  any  similar 
act  of  jurisdiction  or  authority  previously  and  since  the 
passing  of  the  first  recited  act  exercised  as  to  such 
parish  or  place  by  any  other  bishop  or  officer  of  any 
other  bishop  or  archdeacon  having  or  claiming  to  have 
jurisdiction  as  to  such  parish  or  place,  the  same  shall 
be  deemed  as  good  and  valid  as  if  such  parish  or 
place  had  then  been  wholly  and  undoubtedly  within 
the  diocese  and  jurisdiction  of  the  bishop  by  whom, 
or  by  any  officer  of  whom,  such  act  of  jurisdiction 
or  authority  shall  have  been  exercised*"  Then,  the 
issuing  of  the  sequestration  having  been  good,  it  is 
in  force  till  the  debts  are  satisfied.  Under  the  old 
levari  facias  de  bonis  ecdesiasticis,  which  was  return- 
able on  a  day  certain,  a  levy  might  be  made  from 
time  to  time  after  the  day  on  which  it  was  returnable 
until  the  actual  return.  In  Alderton  v.  Si.  Aubyn  (a) 
the  bishop  had  indorsed  and  returned  before  the  exe- 
cution was  fully  satisfied ;  and  the  Court  of  Exchequer 
allowed  the  writ  to  be  taken  off  the  file>  that  the  bishop 
might  take  the  return  off  the  writ,  and  certify  what 
had  been  done. 


Ilumfrey  and  Miller,  contr^  As  to  the  question  on 
the  pleadings,  it  is  incorrect  to  say  that  the  bishop, 
under  the  sequestration,  is  in  possession,  bo  as  to  oust 


ia)  €M,^  W.  ISO. 
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decree  of  one  biahop,  though  answenable  to  mnotlifir* 
Sect.  20  of  Stat  6  &  7  fF.  4.  c.  77.  applies  only  to 
ecclesiastical  Courts:  the  sequestration  is  not  an  act 
of  anj  such  Courts  but  of  the  bishop  himsel£  The 
sequestration  is  a  mere  mandate;  the  bishop  is  a 
quasi  sheriff;  Bogtri'S  Hcclesiasiieai  Law,  tit.  Sequel 
tratioH,  pp.  900--Q02.  (Sd  ed>  That  principle  is  also 
recognised  in  Harding  y.  Hall  {a)*  Sect  8  of  stat  10 
&  11  Viet  c.  98.  would  at  all  events  give  no  validity 
to  a  sequestration  which,  by  sect  6,  would  lose  its 
force,  for  want  of  jurisdiction,  after  Ist  Naoember^ 
1847 ;  sect  8  applies  only  to  acts  done  before  Ist  iV^ 
member  1847,  and  cannot  be  understood  to  perpetuate 
the  validity  of  acts  to  a  later  time.  The  writ,  under  the 
statutory  provisions,  has  force  as  to  every  thing  done 
before  that  time,  but  no  fiulher.  [Pattestm  J.  On  the 
death  of  a  bishop  there  is  no  need  of  a  fresh  writ 
of  sequestration.]  That  is  because  the  bishop  is  a 
oorporation  sole :  here  the  question  is  as  to  the  dura- 
tion of  a  writ  deriving  its  validity  from  statute. 


Lord  Campbbll  C.  J.  I  am  of  opinion  that  this 
rule  must  be  discharged.'  In  the  first  place,  I  have  no 
doubt  that  the  defence,  is  good,  if  at  aU,  under  Nun-' 
quam  indebitatus.  It  amounts  to  this:  that  the  use 
and  occupation  is  not  by  the  su&rance  and  permissioii 
of  the  plaintiff:  it  is  not  a  confession  and  avoidance, 
but  rests  upon  this,  that  the  sufferance  is  that  of  the 
sequestrator,  or  rather  of  the  bishop.  Then,  if  the 
sequestration  be  duly  issued,  it  is  undoubtedly  a  good 
defence.    Boe  dem.  Morgan  v.  Bluek  (Jk),  and  the  cases 


(a)  10  Jf.  4-  r.  48. 


(b)  3  Ccmpb.  447. 
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is  legitimatelj  adduced  under  that  plea  which  shews' 
that  the  land  was  not  occupied  by  the  sufferance  and 
permission  of  the  plaintiff.  That  such  is  the  effect 
of  this  evidence  appears  from  Roe  dem.  Morgan  v. 
Bluck  (a)f  and  the  cases  recognising  that  decision,  par* 
ticularly  Pack  v.  TarpUy  (i),  which  decided  that  the 
sequestration  takes  from  the  incumbent  the  possession 
of  all  but  the  parsonage  house.  The  whole  doctrine 
is  fully  gone  into  there.  Then,  the  question  whether 
the  sequestration  was  right  depends  upon  who  was  the 
proper  party  to  issue  it.  It  is  argued  that^  because  the 
writ  directs  the  bishop  to  enter  into  a  parish,  by  name, 
which  is  not  in  his  diocese  for  many  purposes,  the 
bishop  had  no  authority.  Sect  20  of  stat.  6  &  7  fV.A. 
c.  77.,  as  explained  by  sect.  8  of  stat.  10  &  1 1  Vict  c.  98., 
preserves  the  jurisdiction,  so  as  to  retain  the  parish 
within  the  original  diocese  for  certain  purposes.  Whether 
the  former  section  had  the  effect  here  of  continuing  the 
power  of  the  bishop  of  the  original  diocese,  in  respect 
of  sequestrations,  is  very  immaterial.  I  certainly  have 
some  doubt  on  the  point ;  for  the  section  speaks  only  of 
ecclesiastical  courts;  and  some  doubt  might  perhaps 
be  suggested,  whether  the  issuing  of  the  sequestration 
be,  properly  speaking,  an  act  of  such  a  court  In 
many  cases  it  is  laid  down  that  the  bishop  Is  the  ecde- 
mastical  sheriff  of  the  common  law  court,  and  acts 
only  ministeriaUy.  But,  however  the  case  might  stand 
upon  the  construction  of  that  section  alone,  it  is  ob- 
Tious  that,  in  point  of  fact,  writs  of  sequestration  have 
issued  into  parishes,  after  they  have  been  transferred 
from  one  diocese  to  another,  upon  the  supposition  that 
the  proper   person  to  issue  them  was  the  bishop  in 


(m)  3  Cwnpb.  447. 


(ft)  9A.t^  ^^^ 
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probably  be  liable  to  the  Bidiop  of  JForeesier.     How- 
ever that  may  be,  the  sequeatration  continues  yalid. 

WiGHTMAN  J;  I  think  the  nonsuit  was  right.  As 
to  the  pleading  question,  the  action  is  up6n  an  indebi- 
tatus for  half  a  year's  use  and  occupation :  and  such  an 
action  is  answered  by  shewing  that  the  use  and  occu- 
pation was  not  had  by  the  permission  of  the  plaintiff; 
which  defence,  by  all  the  rules  of  pleading,  must  be 
given  under  Nunquam  indebitatus.  The  case  would 
be  different  if  the  declaration  were  framed  on  a  demise 
anterior  to  the  sequestration,  so  that  there  would  be 
matter  to  be  confessed  and  avoided.  As  to  the  oAer 
points,  the  parish,  having  been  in  the  diocese  of  th^ 
Bishop  of  lAckfield  and  Coventry ^  is,  in  1837,  trans- 
ferred to  that  of  Worcester ;  and  the  levari  fiusias  is 
directed  to  the  former  bishop.  Frim&  facie,  after  the 
order  in  Coundl,  the  Bishop  oi  Lichfield  could  not 
act  on  the  levari  facias.  But  then  we  have  the  statutes 
6  &  7  W.^.  c.  11.  and  10  &  11  Vict.  c.  98.  I  agree 
with  my  brother  Pattesan  that  there  is  considerable 
doubt,  on  sect.  20  of  the  former  of  those  statutes,  whe- 
ther the  sequestration  be  properly  an  act  of  Court. 
But  the  question  here  does  not  depend  upon  that  sec- 
tion, but  rather  on  sect.  8  of  stat.  10  &  11  Viet  c.  98., 
which  provides  for  matters  that  may  have  occurred 
between  the  pasnng  of  the  two  acts,  and  makes  valid 
all  things  done  under  the  authority  of  the  bishop  in 
whose  diocese  the  parish  originally  was,  down  to  Ntn 
vember  Ist  1847,  stopping  there.  Nothing  appears  to 
controul  the  efiect  of  these  words :  the  act  of  authority 
has  been  exercised ;  and  It  does  not  conflict  with  any 
similar  act ;  for  the  Bishop  of  Worcester  does  not  appear 
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Fridai/,  Newton  against  Nancarrow. 

Under  the  Jl/T  SMITH,  in  Eoster  term,  1849,  obtained  a  rule 

Act*  9  &  10  calling  upon  the  pliuntiff  in  this  suit,  and  the 

mIss^^mV.,  the  Judge  of  the  Cornwall  County  Court,  to  shew  cause 
h«T*»ofcr cor^-  ^^y  *  prohibition  should  not  issue  against  further  pro- 
current  juris-  ceeding  in  the  plaint,  and  against  carrying  into  execu* 
the  Vice  War-    tion  the  judgment  of  the  Court  therein. 

den*s  Court, 

established  for  By  the  Only  affidavit  in  the  case  (that  of  Joseph 

by  charter  and  Roberts  of  the  borough  of  Truro,  in  the  county  of 

i^A,  c.  lOf?.,  Comwally  and  within  the  Stannaries  of  Cornwall,  the 

i^*iii*tiM  "^  defendant's  attorney  and  advocate),  it  appeared  tliat  the 

County  Court  action  was  Commenced  in  February  1849,  in  the  Truro 

cannot  object  •^ 

to  the  jurisdic-  district  of  the  Comwall  County  Court.     The  plaintiff 

tion  on  the 

ground  Uiat  the  and  defendant  were  both  described  in  the  affidavit  as  of 

cause  IS  one 

cognixable  by  the  parish  of  St.  Affnes,  in  the  said  county.  Both  par- 
ihe  Vice  War-  ties  appeared  by  their  advocates :  and  it  was  objected 
Xiio^^the  on  behalf  of  the  defendant  that  the  Court  had  not 
Hnner  from  the  jurisdiction,  bccause  the  defendant  was  (at  all  the  times 

jurisdiction  by    material  to  such  objection)  "  a  working  tinner,  work- 
reason  of  mere  ... 
personal  pri-      ing  in  a  tin  mine  in  the  parish  of  St.  Agnes,  in  the 

viU'ge  being 

taken  away  by'  couuty  of  Comwall,  within  the  said-  Stannaries  of  Com- 
Vict.  c.  95.         wall;  and  that  the  goods  forming  the  cause  of  action 

were  sold  and  delivered  by  the  said  plaintiff  to  the  said 
defendant  for  the  purpose  of,  and  were  necessary  for 
him  as  a  working  tinner  for,  carrying  on  his  occupation 
as  such  working  tinner.**  The  action  was  brought  to 
recover  2/.  175.  \d.  for  gunpowder,  candles  &c.,  and  it 
was  admitted  that  the  goods  were  sold  and  delivered. 


J.  67. 
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lueredum  nostronim  de  aliquo  placito  seu  quereU  infim 
pnedictas  stannarias  emeigente,  nisi  coram  Custode 
nostro  Stannariarum  nostrarum  prssdictarum  qui  pro 
tempore  fuerit,  exceptis  placitis  teme  et  vito  et  memr 
brorum;  nee  recedant  ab  operationibus  suis  per  sum- 
monitionem  alioujus  ministrorum  nostxorum  seu  haere- 
dum  nostrorum  nisi  per  summonitionem  dicti  Custodia 
nostri.  Et  quod  quieti  sint  de  omnibus  talliagiis^  theo^ 
loniisy'^  &c.  (exemption  from  certain  charges  within  the 
county).  ^^  Concessimus  etiam  eisdem  8tannatoribna» 
g^uod  fodere  possint  stannum  "  &c.  (liberties  as  to  tur^ 
water  &c.)^  ^  sicut  antiquitiis  fieri  consuevit,  sine  im- 
pedimento  ^  &c.  ^^  Et  quod  Gustos  noster  praedictus 
vel  ejus  locum  tenens  teneat  omnia  pladta  inter  stan- 
natores  prsedictos  emergentia,  et  etiam  inter  ipsos  et 
alios  forinsecos,  de  omnibus  transgressionibusy  querelli 
et  contractibus  factis  in  locis  in  quibus  operantur  infra 
Stannarias  prsBdictas,  similiter  emergentia.  Et  qudd 
idem  Gustos  habeat  plenam  potestatem  ad  stannarios 
pnedictos  et  alios  forinsecos  in  hujusmodi  pladtis  justi- 
ciandoB  et  partibus  justiciam  faciendam^  prout  justum 
et  hactenus  in  Stannariis  illis  fuerit  usitatum.'*  Tfaft 
affidavit  went  on  to  state  that  in  50  Ed.  3.  there  was  a 
parliamentary  explanation  of  this  charter  (a) ;  and  that, 
by  Stat  6  &  7  ^.4.  e.  106.,  the  jurisdiction  of  tha 
Court  of  the  Stannaries  of  Cornwall  was  reoognised, 
confirmed  and  extended:  That  the  County  Court 
of  Cornwall  claims  its  jurisdiction  under  stat.  9  & 
10  Vict.  c.  95. :  That,  on  the  privilege  being  pleaded, 
stnd  after  argument,  the  Judge  of  the  County  Court 
decided  in  favour  of  its  jurisdiction,  saying  that,  if  he 
was  wrong,  the  parties  might  refer  the  question  to  a 


-  (a)  See  Smirite*i  Report  of  The  Cote  of  Vice  w.  T%omatf  Appendix, 
p. 27.     Xofubit,  1843.  :.   .       V 
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and  enacts:    "That   nothing   in  this    act    contwicd 

Nkwtos       gj^j^y  1^^  construed  to  alter  or  affect  the  rights  or  pri- 

Nascarrow.  Yileges  of  the  Chancellor,  Masters,  and  Scholars  of  the 
Universities  of  Oxford  or  Cambridge  respectively  ak 
by  law  possessed,  or  the  jurisdiction  of  the  Courts  of 
the  Chancellors  or  Vice  Chancellors  of  the  said  Univer- 
sities, as  holden  under  the  respective  charters  of  the 
said  Universities,  or  otherwise."  Sect.  141  provide^ 
declares  and  enacts :  "  That  nothing  in  this  act  con- 
tained shall  be  construed  to  affect  the  Courts  of  the 
Lord  Warden  or  of  the  Vice  Warden  of  the  stannaries 
of  Cornwall;  but  this  provision  shall  not  be  deemed  to 
prevent  the  establishment  in  the  Stannaries  of  any 
Court,"  under  the  present  act,  "  or  to  limit  or  affect  the 
jurisdiction  of  any  Court  so  established."  By  neither  of 
"  these  sections  is  any  personal  privilege  withdrawn  froni 
the  operation  of  sect.  67 :  the  Courts  only  are  saved. 
And  the  probability  is  that  the  legislature  so  intended* 
By  Stat  6  &  7  W^.  4.  c.  106  (a),  s.  6.,  the  Stannary 
courts  of  Cornwall  were  consolidated  and  put  under  the 
jurisdiction  of  one  Judge,  the  Vice  Warden,  whoso 
court,  by  s.  21,  has  jurisdiction  throughout  Cornwall, 
and  sits  at  Truro,  but  not  necessarily  more  than  four 
times  a  year.  Its  constitution  is  much  the  same  as  that 
of  a  County  Court.  If  the  charter  still  operates  to 
the.  extent  supposed  on  the  other  side,  then,  although 
County  Courts  are  establislied  to  which  the  tinnera 
might  conveniently  resort,  every  tinner  must,  by  reason 
of  the  privilege,  carry  his  cause  to  the  Court  at  Truro^ 

(a)  **  To  make  provision  for  the  better  and  more  expeditious  adminis- 
tration of  justice  in  the  Sunnaries  of  Cornwall,  and  for  the  enlarging 
tlie  jurisdiction  and  improving  the  practice  nnd  proceedings  in  the  Courta 
of  the  said  Stannaries.** 
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'___    than  that  used  in  sect  140;  for  to  "aflTect"  "the  courts' 

NswTov       implies  more  than  to  "  affect  ^  **  the  jurisdictiQU  of  the 

Namcaekow.  courts:"  and,  where  the  legisbiture  uses  different  words 
in  different  clauses,  it  is  safe  to  presume  that  distinct 
effects  are  contemplated:  Dwarris  on  Statutes^  578,  citing 
EdricKs  Case  (a).  The  Stannary  Court,  and  not  only  its 
jurisdiction,  is  affected  by  the  interference  of  the  County 
Court;  for,  by  stat.  6  &  7  fV.  A.  c.  106.  sects.  25  to  29, 
the  fees  received  in  the  Stannary  Court  go  towards  the 
salaries  of  the  Vice  Warden  and  officers.  A  difficulty, 
indeed,  arises  on  sect  141  of  the  County  Courts  Act,  be- 
cause, after  enacting,  by  way  of  proviso,  that  nothing  in 
the  act  shall  affect  the  Vice  Warden's  court,  it  super- 
adds a  proviso  that  *'  thb  provision  sh^  not  be  deemed 
to  prevent  the  establishment  of  any  court  under  this  act 
within  the  sidd  Stannaries,"  or  to  limit  the  jurisdiction 
of  such  court.  But  that  can  only  mean  that  the  County 
Court  shall  have  a  concurrent  jurisdiction  provided  the 
yice  Warden  does  not  claim  conusance,  nor  the  party 
his  privilege.  If  this  be  not  the  true  construction, 
nothing  is  saved  by  the  first  clause ;  and  the  two  are 
repugnant.  The  intention  probably  was  that  the  first 
clause  should  not  have  the  effect  which,  standing  alone, 
it  might  have  had,  of  preventing  the  establishment  of 
any  County  Court  in  Cornwall.  [^Coleridge  J.  The 
act  6  &  7  ^.  4.  c.  106.  left  a  wide  field  for  the  opera- 
tion of  a  County  Court  act :  in  disputes,  for  instance, 
between  husbandmen.]  In  those,  and  all  such  oases, 
where  the  Vice  Warden's  court  cannot  claim  conusance, 
nor  the  tinner  his  privil^e,  the  County  Courts  Act 
toay  well  operate.     The  new  courts  will  stand  in  the 

(a)  5  Rep.  118.  a.  b. 
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*^  * exempt  him  from  the  jurisdiction  of  any  court  holden 

NswToir  under  this  act.  The  141  at  section  is  a  proviso,  and  de- 
Nancarrow.  clares  and  enacts  that  nothing  in  this  act  ^'  shall  be 
construed  to  affect  the  Courts  of  the  Lord  Warden  or  of 
the  Vice  Warden  of  the  Stannaries  of  Cornwall;  but 
this  provision  shall  not  be  deemed  to  prevent  the  estab- 
lishment of  any  court  under  this  act  within  the  sud 
Stannaries,  or  to  limit  or  affect  the  jurisdiction  of  any 
court  so  established." 

We  have  here  three  enactments :  I.  No  personal  pri- 
vilege shall  exempt  an  individual  from  the  jurisdiction 
of  the  County  Court;  but,  2.  this  must  be  so  under- 
stood as  not  to  affect  the  Stannary  courts;  and,  3.  a 
County  court  may  still  be  established  within  the  Stan-^ 
naries,  and,  if  established,  its  jurisdiction  is  not  to  be 
limited  or  affected  by  the  last  preceding  provision. 

It  is  an  established  rule  in  the  construction  of  sta- 
tutes that  effect  shall  be  given,  if  possible,  to  all  parts ; 
and  we  think  this  is  not  impossible  in  the  present  case- 
According  to  the  affidavit,  the  working  tinner  in  the 
Stannaries  has  the  privilege  of  being  sued  only  in  the 
Stannary  courts,  in  the  causes  mentioned  in  the  char^ 
ter.  This  is  a  personal  privilege ;  and,  if  the  67th  sec- 
tion had  stood  clear,  that  privilege  would  have  been 
clearly  destroyed  by  it :  it  could  no  longer  have  been 
pleaded  by  a  defendant  to  the  jurisdiction  of  the  County 
Court  held  under  the  statute.  But,  besides  this  per- 
sonal privilege,  there  is  in  the  same  charter,  as  set  out 
in  tiic  affidavit,  a  grant  that  the  Warden  or  Vice  Warden 
may  hold  pleas  between  the  persons  and  in  the  causes 
specified :  and,  treating  this  as  a  grant  to  them  of  the 
conusance  of  pleas,  it  would  be  for  them  to  claim  it :  it 
would  be  a  grant  for  their  benefit,  not  ousting  the 
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NxwTov  Ykow  arise,  and  is  not  necessary  to  our  decision  upon 
Namcaerow.  this  rule.  Beading  the  two  parts  of  the  section  to- 
gether, we  see  that  it  was  obviously  the  intention  of 
the  legiskture  that  both  the  Stannary  courts  and  the 
new  County  Court  should  be  in  existence  together. 
This  could  not  be  secured  effectually  uxdess  the  per^ 
sonal  privilege  of  the  working  tinner  to  plead  to  the 
jurisdiction  were  taken  away :  but,  as  no  certiorari 
would  lie  to  take  a  cause  from  the  Stannary  court  for 
the  purpose  of  trial  in  the  County  Court,  nor  any  pro- 
hibition to  the  Vice  Warden  to  restrain  him  from  pro- 
ceeding because  the  suit  might  have  been  brought  in 
the  County  Court,  his  Court  will  still  have  all  the  juris- 
diction it  had  before,  concurrently,  not  exclusively.  In 
this  respect  the  County  Court  will  only  stand  to  it  in 
the  same  relation  in  which  the  superior  courts  did 
before  when  the  plea  of  privilege  was  not  pleaded. 
On  the  other  hand,  the  County  Court  will  not  be  re- 
strained in  any  way  or  affected  by  the  Stannary  Court ; 
for  the  County  Court  has  not  in  any  case,  properly 
speaking,  exclusive  jurisdiction:  a  plaintiff  may  always 
proceed  in  the  superior  court  at  the  peril  of  a  su^es- 
tion  to  deprive  him  of  costs ;  and  he  may  now  proceed 
in  the  Stannary  Court  at  no  such  peril.  Full  effect, 
therefore,  is  given  to  both  parts  of  the  clause  by  hold- 
ing that,  as  regards  the  parties  to  the  suit,  the  Coimty 
Court  has  concurrent  jurisdiction  with  the  Stannary 
Court,  and  that  the  plea  to  the  jurisdiction  by  a  de- 
fendant is  taken  away. 

Bule  discharged  (a). 

(a)  See  Lewis  v.  Hance,  l\  Q,  B,  921.  Sut  12  &  13  Vict.  c.  101.  s.  1$. 
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And  the  like  amount  upon  an  account  stated. 

The  defendants    pleaded :    1.   The    general    Issue. 

2.  As  to  I2O/.9  parcel  8ic.,    payment  before  action. 

3.  As  to  122/.  ISs,  2d.,  parcel  8ic.,  a  set-off;  whereon 
respectively  Issue  was  joined. 

On  the  trial,  before  Pollock  C.  B.,  at  the  Guildford 
Summer  assizes,  1848,  a  verdict  was  found  for  the 
plaintiff  for  400/.  damages,  subject  to  the  opinion  of 
this  Court  upon  a  case,  which,  so  far  as  regards  the 
point  decided,  was  as  follows. 

On  31st  Atiffust  1846,  plaintiff  contracted  with  de- 
fendants for  the  purchase  of  certain  freehold  building 
ground,  situate  at  Bromler/y  In  Kent,  for  the  sum  of 
2000/.,  and  paid  thereupon  to  defendants  a  deposit  of 
200/.;  and,  upon  that  occasion,  he  entered  Into  and 
signed  the  following  agreement. 

«  31st  August  1846. 

^'  Memorandum.  I  have  this  day  purchased,  at  Messrs. 
Hoggart  Sf  Norton^a  sale,  lots  4  and  5,  described  In 
the  within  particular,  for  the  sum  of  2000/.,  subject  to 
the  within  conditions  and  stipulations,  and  have  paid 
Into  their  hands  the  sum  of  200/.,  as  a  deposit,  and  In 
part  payment  of  the  purchase  money  :  and  I  do  hereby 
agree  to  pay  the  remainder  of  such  purchase  money  to 
the  vendors  on  or  before  the  25th  of  December  next, 
and  In  all  other  respects  to  perform  and  observe  the 
said  conditions  and  stipulations. 
Purchase  money  £  2000 
Deposit      -        -     200 

1800"     (Signed)  "  PF.  C.  Forster^ 


«  By  deposit  £  200  " 

(Signed)    "  Hoggart  8f  Norton.    September  4th,  1846." 
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The  purcliase  was  made  subject  to  certain  conditions  Qtteen*s  Bench. 
of«ale;  amongst  which  was  the  following.  *^  * 

**  lltL  The  present  sale  is  made,  as  to  the  lifehold       Foestk* 

T. 

mteresty  by  the  first  mortgagees,  under  a  power  of  sale,  Hoqoart. 
and,  as  to  the  reversion,  by  a  trustee  for  sale  (a).  No 
objection  to  the  title  shall  be  made  on  account  of  the 
uuon  of  the  sales,  nor  in  respect  of  any  apportionment 
of  the  purchase  money  which  may  be  made  by  the  ven- 
dors^ without  the  concurrence  of  any  other  persons,  as 
between  the  lifehold  and  reversionary  interests.'*  *^  And 
DO  purchaser  shall  be  entitled  to  require  any  abstract 
or  evidence  of  the  incumbrances  on  the  leasehold  in* 
terest  subsequent  to  the  mortgage  deed  in  which  the 
abo?e  power  of  sale  is  contained,  although  notice  of 
nich  incumbrances  may  appear  on  the  title  to  be 
Acwn." 

On  22d  September  1846,  plaintiff  contracted  with 
defendants  for  the  purchase  of  another  portion  of  land, 
utoate  at  Bromley  aforesaid,  for  the  sum  of  270/.,  and 
pud  thereon  to  defendants  a  deposit  of  54Z. ;  and,  on 
that  occasion,  signed  the  following  agreement. 

"  September  22d,  1846. 
"I  agree  to  purchase  lot  10,  described  in  the  parti- 
culars, agreeably  to  the  annexed  conditions,  and  to  give 
for  the  same  the  sum  of  270Z. 

Deposit  £  54     0     0 

(Signed)     W.  C.  Forster^ 

£54:     0     0 " 

On  19th  and  27th  November  1846,  plaintiff  con- 
tracted with  defendants  for  the  purchase  of  further 
portions  of  land  at  Bromley  aforesaid,  for  the  sums, 

(•)  The  discussion  was  confined  to  the  sale  Ujr  the  fir^t  mortgagees. 
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respectively^  of  24:&L  and  4752.,  whereon  he  paid  de- 
posits to  the  defendants  of  24/.  10««  and  47JL  lOi.; 
and,  on  those  occasions,  signed  agreements  correspond- 
ing, mutatis  mutandis,  with  that  of  September  SSd 
1846. 

The  last  three  purchases  were  all  made  subject  to 
the  above  mentioned  conditions  of  sale,  except  that  to 
the  10th  con(£tion  the  following  words  were  added,  and 
formed  part  of  the  said  condition :  *'  Nor  shall  aaj 
purchaser  require  die  concurrence  of  any  other  person 
or  persons  in  his  conveyance  than  such  first  mortgagees 
of  the  lifehold  interest,  and  the  trustees  for  sale  of  the 
reversionary  interest.** 

In  maldng  the  siud  several  contracts  of  sale,  the 
defendants  acted  as  the  agents  of  Henry  Birkbeek  and 
John  Henry  Gumeyy  to  whom  the  whole  of  the  said 
knds  and  premises  had,  in  consideration  of  the  sum  of 
50,000il,  been  conveyed  by  one  James  Wright  Noket, 
by  way  of  mortgage,  by  an  indenture,  bearing  date 
20th  June  1844,  made  between  the  said  J»  W.  Naket 
of  the  first  part,  one  George  Annedey  of  the  second 
part,  and  the  said  Henry  Birkbech  and  John  Henry 
Gumey  of  the  third  part ;  in  which  indenture  was  con- 
tained the  following  power  of  sale. 

*^  Provided  always,  and  it  is  hereby  agreed  between 
the  said  parties  hereto,  that,  if  the  said  sum  of  50,OQQL 
and  interest,  or  any  part  thereof,  shall  not  be  paid  on 
or  at  the  days  or  times  hereinbefore  appointed  for  pay- 
ment of  the  same  respectively,  and  the  said  H.  Birk- 
beek and  J.  H  Gumey,  or  either  of  them,  their  or  either 
of  their  executors,  administrators  or  assigns,  shall,  at 
any  time  afterwards,  give  notice  in  writing  under  their 
or  his  hands  or  hand  to  the  said  J.  W.  NokeSf  his  ap- 


160  Q.  B.   EASTER  TERM, 

Volume  XV.     galesy  the  heirs  of  the  survivor  of  them  the  sud  H. 

1850. 

Birkbeck  and  J.  IL  Gutney^  or  any  other  person  or 

FoESTKR  persons  in  whom  the  legal  estate  of  and  in  the  said 
HoGCART.  mortgaged  premises  or  any  part  thereof  shall  or  may 
become  vested,  shall,  from  time  to  time,  make  and 
execute  such  conveyances  and  assurances  of  the  same 
premises,  or  any  part  thereof,  as  the  person  or  persons 
for  the  time  being  exercising  the  aforesaid  power  of 
sale  in  that  behalf  direct  or  appoint.  And  it  is  hereby 
agreed  and  declared  that  all  such  contracts,  agreements, 
conveyances,  assignments  and  assurances  as  shall  be 
made,  entered  into  or  executed  by  the  said  H.  Birkbeck 
and  J.  H.  Gumey,  or  either  of  them,  their  or  his  heirs, 
executors  or  administrators,  or  any  such  other  person 
or  persons  as  aforesaid,  for  effecting  any  of  the  pur- 
poses aforesaid,  may  be  entered  into  and  executed 
either  with  or  without  the  concurrence  of  the  said 
J,  W.  Nokesy  his  appointees,  heirs,  executors,  adminis- 
trators or  assigns,  and  shall,  whether  the  said  J.  W. 
Nokes^  his  appointees  *'  &c,  **  shall  or  shall  not  join 
therein  or  assent  thereto,  be  effectual  and  binding  upon 
him  and  them,  and  all  persons  clsuming  under  him  or 
them.  And  it  is  hereby  agreed  and  declared  that  the 
receipt  or  receipts  of  the  said  //.  Birkbeck  and  J.  H. 
Gwmey^  or  the  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  for  the  moneys  to  arise 
by  such  sale  or  sales  as  aforesaid,  or  any  other  moneys 
payable  to  them  or  him  by  virtue  of  these  presents, 
shall  effectually  discharge  the  person  or  persons  paying 
the  same  from  being  answerable  or  accountable  for  the 
misapplication  or  non-application  of  the  said  moneys,  or 
from  being  obliged  to  see  to  the  application  thereof,  or 
to  inquire  into  the  necessity  or  propriety  of  any  sale  or 
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HoQOAn.  Xhe  Bcfaednle  of  the  hereditaments  referred  to  then 

followed. 

The  indenture  menticmed  in  the  fcnr^oing  agree- 
ment 18  the  above  mentioned  indenture  of  mortage; 
and  the  several  lands  contracted  for  by  j^ttuitifl^  as 
hereinbefore  stated,  are  parcel  of  the  premises .  men- 
tioned in  the  schedule  above  written,  fixining  pa^rt  of 
the  said  agreement. 

The  plaintiff  was  ready  to  complete  his  said  sev^nd 
purchases:  but,  on  receiving  the  abstract  of.titjc^ 
objected  that  the  three  months'  notice  had  ]u>t  been 
(^ven  to  Nokes,  in  conformity  with  and  as  provided 
for  by  the  abov0  mentioned  power  of  sale ;  a&d  that^ 
as  Nohe$  had  parted  with  his  reversioin  to^the  sab- 
eequent  mortgagees,  he  had  no  power  to  waive  the 
H^ce. 

On  7th  October  (a),  plaintiff  gave  formal  notioe  of 
rescinding  the  contracts,  and  requiring  back  fioip  the 
defendants  the  said  several  deposits :  and,  ob  ihm 
refusal  to  comply,  the  present  action  was  bron^^t,  tf 
recover  back  the  money  so  deposited. 

On  16th  June  1847,  a  deed  was  executed  by  NobfB, 
the  mortgagor,  and  the  several  other  parties  to  the 
ii^i^tgage,  such  parties  having  such  interest  in  the  pre* 
mis^  as  therein  described.  This  deed  accompanied  and 
was  made  part  of  the  case. 

It  was  made  between  S.  Birhbech  and  J»  H.  Crwmeg 
of  the  first  part,  several  incumbrancers,  under  charges 
created  by  N^ikee  since  the  mortgage  of  20th  Jwme 

(a)  1847. 
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• \ hereto  had  expressly  concurred  in  the  same  sales.'' 

.FoRtim  5;1j^  y^^  ^ag  issued  in  this  cause  on  29th  May 

j|0G«^iiRr.      1848. 

'^  Under  these  circumstances,  the  plaintiff  contends 
that  he  is  entitled,  by  reason  of  a  defect  in  the  title, 
to  recover  back  the  deposits  with  interest  thereon ;  and 
that  such  defect  is  not  aided  by  the  said  deed  of  the 
16th  JuTie  1847.  And,  if  the  Court  shall  be  of  opinion 
in  the  affirmative,  then  the  sud  verdict  for  the  plaintiff 
is  to  stand  for  such  amount  as  the  Court  shall  adjudge. 
But,  if  the  Court  should  be  of  a  contrary  opinion,  then 
a  verdict  is  to  be  entered  for  the  defendants." 

BoyUy  for  the  plaintiff.  The  plaintiff  did  not  get 
the  title  for  which  he  baigained.  He  is  warranted  in 
rescinding  the  contract,  if  the  title  was  not,  at  the 
time  of  the  contract,  that  which  it  was  then  described 
to  be.  Such  a  defect  cannot  be  cured  by  a  different 
title  being  completed  after  the  contract.  The  deed 
of  1847  would  ^ve  a  title  partly  under  those  persons 
who  became  mortgagees  after  the  mortgage  of  20th 
Juiu  1844;  but  the  contract  t^as  for  a  title  simply 
through  the  mortgagees  under  that  mortgage.  Again, 
the  agreement  of  3d  July  1846  is  no  answer  to  the 
plaintiff's  claim.  It  sets  up  an  authority  from  Nokes, 
which  would  create  a  title  very  different  from  that 
for  which  the  pl^ntiff  contracted.  Besides,  Nokes  had 
not  the  power  to  waive  the  notice :  the  later  mortgagees 
are  not  bound  by  the  waiver.  That  he  had  lost  this 
power  results  from  the  principle  on  which  Noel  y. 
Lard  Henley  {a)  was  decided,  and  which  is  also  laid 

(a)  M'CM.  t  r.  308. 
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moment  after  he  aacertabed  the  defect;  WUdeY^Fortij^i 
the  title  ought  to  hare  been  good  at  the  time.;.afe 
which  the  conveyanoe  could  be  called  for;  CSmiuA  v» 
Bawley{b),  Roper  y.  Coambes(c).  It  does  not  even  ap» 
pear  that  the  deed  of  1847  was  ever  made  known  te 
the  plaintiff:  but>  had  it  been  so^  that  would  not  haTD 
cured  the  defect  The  phdntiff  has  at  best  .onjy  a 
title  offered  to  him  which,  upon  inquiry,  he  might  oe 
might  not  ascertain  to  be  suffident:  and  he  has  a  righA 
to  recover  back  his  deposit  if  the  title  be  even  doubts 
ful;  CurUnff  v.  Shuttleworih  (d),  Dick  v.  Donald  (e)i 
WUd€  V.  Fort  (a). 

W.  Rogersy  contriL  The  question  reserved  is,  whe- 
ther the  plaintiff  can  recover  ''  by  reason  of  a  defect  lA 
the  title :"  and,  if  it  appear  that  the  title  is  not  defective, 
this  question  must  be  answered  in  favour  of  the  de- 
fendants. As  the  waiver  of  notice  puts  an  end  to  the 
objection  to  the  want  of  notice,  the  vendor,  before  the 
contract  was  rescinded,  was  in  a  position  to  convey. 
[Lord  Campbell  (X  J.  But  is  it  the  title  for  which  the 
plaintiff  barguned  ?]  The  only  variance  is  removed  by 
the  waiver  of  notice:  the  immediate  mortagees  had 
only  equitable  interests,  the  legal  estate  being  in  the 
vendors.  And,  even  if  this  were,  by  itself,  an  ob- 
jection, it  is  one  which  disappears  by  the  deed  of 
1847 :  if  the  Court  notices  the  equitable  incumbrances, 
it  will  notice  their  discharge.  In  Lord  Braybroke 
V.  Inskip  (ff)  Lord  Eldon  said  that  ''  the  abstract  is 
complete,  whenever  it  appears,  that  upon  certain  acts 
done  the  legal  and  equitable  estates  will  be  in  the  pur- 

(a)  4  Taunt,  S34.  (6)  1  Selw,  AT.  P.  186,  187  (11th  ed.). 

(c)  6B.  ^  a  534.  (d)  SBing,  121.  134. 

(e)  1  BHgk^  N.  SL  655.  660,  661. 
(g)  8  Vet.  417.  436. 
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posits  I  am  of  opinion  that  he  is.  If  the  queation 
ivere,  whether  a  good  title  could  be  finally  made,  that 
might  be  yerj  different.  Here  I  think  the  plaintiff  is 
entitled  to  rescind  the  contract,  and  consequently  to 
recover  the  deposit.  The  condition  of  sale  states  that 
the  sale  is  made  by  the  first  mortgagees  under  a  power 
of  sale ;  and  it  turns  out  that  that  power  could  be 
exercised  only  upon  giving  three  months'  notice  to  the 
mortgagor.  The  plaintiff  had  a  right  to  suppose  that 
he  would  have  a  simple  title  through  the  first  mort- 
gagee :  but  he  finds  out  that  the  power  of  sale  had  been 
exercised  without  the  notice*  But  then  it  is  said  that 
the  mortgagor  had  consented  to  this  before  the  sale. 
The  question  therefore  is,  whether  this  waiver  is  tanta- 
mount to  notice.  As  agwist  himself,  he  might  waive : 
could  he  do  so  [as  against  subsequent  mortgagees  ?  I 
think  he  could  not ;  and  that  therefore  the  first  mort- 
gagees could  not  sell  without  having  given  the  specified 
notice.  Then  look  at  the  position  in  which  the  pur- 
chaser is  placed.  He  is  put  to  find  out  the  different 
mortgagees,  and  to  get  them  all  to  join;  a  matter  of 
most  serious  anxiety  and  expense,  which  he  could  not 
expect  when  he  made  the  contract  The  contract  has 
therefore  been  broken  on  the  part  of  the  vendor. 


Patteson  J.  I  was  puzzled,  at  first,  as  to  what 
was  really  submitted  to  us.  Had  the  question  been^ 
whether  a  good  title  could  be  made  by  all  parties 
waiving  the  objection,  I  should  clearly  be  of  opinion 
that  the  plaintiff  could  not  recover.  But,  obviously, 
the  question  submitted  to  us  is  not  that,  but  whether 
the  purchaser  was  entitled  to  rescind  the  contract  upon 
a  waiver  being  shewn  to  him  instead  of  the  notice. 
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absolute  notice,  there  being  other  mortgagees  who  might 
insist  upon  this.  It  is  not  necessary  to  contend  that  such 
mortgagees  could  succeecl  if  thej  made  the  objection^ 
it  ip  enough  if  a  questipn  would  arise*  In  strictneflB^ 
the  first  mortgagee  had  no  power  to  sell  without  giviDg 
a  written  three  months'  notice :  but  a  doubt  occurred 
to  me,  what  advantage  this  could  be  of  to  subsequent 
incumbrancers,  seeing  that  the  mortgagor,  if  he  did 
receive  the  notice,  need  not  communicate  that  &ct  to 
them.  On  the  other  hand,  if  thej  were  interested  in 
it,  he  could  not  waive  any  part  of  the  condition.  It 
m%ht  however  be  that,  if  he  got  the  notice,  they  might 
obtain  information  of  the  fact  without  being  told  of  it  by 
him.  But,  even  if  that  were  not  a  valid  objection  on 
their  part,  a  purchaser  might  well  consider  that  a  title 
imder  a  ample  power  of  sale  was  &r  more  definite  and 
seeure  than  a  title  which  rested  on  the  chance  of  a 
waiver  b^ig  l^al.  It  seems  therefore  to  me,  though 
I  had  at  one  time  some  doubt,  that  the  title  does  not 
comply  with  the  terms  contemplated,  and  that  the  plain- 
tiff* is  entided  to  recover. 


Eble  J.  The  question  proposed  is,  whether  the 
plaintiff  is  entitied  to  recover  by  reason  of  defect  of 
tide:  that  means,  in  such  an  action  as  this,  whether 
there  was  a  defect  in  making  out  the  tide  contracted  for. 
If  diere  was,  the  plaintiff  is  entided  to  recover.  The 
contract  was  for  a  title  under  the  first  mortgagees, 
having  a  power  of  sale.  They  have  the  power  of  sale 
only  on  condition  that  they  give  three  months'  notice  and 
the  money  is  not  paid.  The  purchaser,  therefore,  has 
a  right  to  see  whether  the  mortgagees  can  sell :  and  the 
first  question  is,  whether  the  condition  has  been  per- 
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'   _  -Dam  appeared  in  person:  Hale  was  absent.    Augushu 

IX>B  dcm.      Newton,  barrister,  appeared  as  counsel  for  the  defendants. 
V.  Patteson  J.  inquired  if  any  attorney  was  present  for 

either.  There  was  no  attorney ;  but  Newton  stated  that 
he  attended  for  the  defendants,  and  that  hejhad  received 
actual  instructions  from  Davis,  who  was  present.  The 
learned  Judge  ruled  that  neither  defendant  could  ap- 
pear by  counsel,  without  an  attorney ;  but  that  Davis 
might  conduct  his  own  defence  with  the  assistance  of 
counsel  on  points  of  law.  The  question  in  the  cause 
turned  wholly  on  a  matter  of  fact  (namely,  whether 
certain  sums  had  been  piud  as  interest  on  a  mortgage^ 
or  as  rent) ;  and  the  learned  counsel  was  not  permitted 
to  cross-examine  or  address  the  jury.  Davis  put  ques- 
tions, and  called  witnesses  of  his  own ;  but  neither  de- 
fendant addressed  the  jury.     Verdict  for  plaintiff. 

A.  Newton,  in  this  term  {April  15th),  moved  for  a 
new  trial  on  account  of  the  above  ruling.  He  con- 
tended that  there  was  no  law  or  established  rule  of 
practice  which  precluded  counsel  from  appearing  in  a 
cause  without  being  instructed  by  an  attorney ;  that  it 
had,  in  fact,  been  often  done ;  and,  as  an  instance  ascer- 
tained by  himself^  that  in  Rex  v.  The  Lords  Commis^ 
sioners  of  the  Treasury  (a)  {Ex  parte  Smyth)  the  pre- 
sent Attorney  General  had  appeared  for  Smyth  without 
such  instructions.  He  also  cited  Moscati  v.  Lawson  {b\ 
and  Rex  v.  Sir  Francis  Burdett,  there  (c)  referred  to. 
l^Coleridge  J.    There  can  be  no  doubt  that  in  that  case 

(a)  AA.^  E.  286.  (6)  1  Car.  ^  P.  S2« 

(c)  7  Ccar.  ^  P.  34.     S,  C,  in  banc,  but  without  notice  of  this  pointy 
3B.i  Aid.  717,  4  J9.  jr  Aid,  95.     See  p.  119  of  the  latter  Tolume. 
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the  analogy  between  criminal  and  civil  prooeediiq^ 
^s  dm.      ^iiQ  practice  in  criminal  cases  of  allowing  the  pxiaoner 


▼•  comisel  to  whom  he,  being  at  the  bar  of  the  Court,  per* 

sonally  deUyers  instructions  is  comparatiYely  recent* 
Whetiber  the  analogy  between  the  two  classes  of  cases 
be  considered  ^as  stiU  prerailing,  or  as  having  been  put 
to  end  to  by  I  8tat»  13  Ed.  1.  c  10.,  the  argument 
in  support  of  the  rule  fiedls:  for  at  common  law  the 
prisoner  could  not  have  the  assistance  of  counsel  At  alL 
[Patteson  J.  When  was  a  prisoner  first  considered  to  be 
entitled  to  the  assistance  of  counsel  ?]  It  is  difficult  to 
fix  the  origin  of  the  practice.  Before  the  passii^  of  itat. 
7  &  8  fF.  3.  c.  Z.,  it  seems  that,  as  a  matier  of  fixvouH 
prisoners  were  aUowed  to  have  counsel  to  argue  such  legal 
points  as,  were  thought  by  the  Court  to  require  arga« 
ment.  Then,  when  2  stitt,  1  Aim.  c.  9.  s.  3*  bad  enacted 
ftat  witnesses  for  the  prisoner  in  treason  or  felony  should 
be  sworn,  the  indulgence  seems  to  have  passed  gradually 
into  matter  of  ri^t.  At  all  events  it  is  dear  that  the 
analogy  between  civil  and  criminal  proceedings  at 
emnmon  law,  if  adhered  to,  is  against  the  rule.  But 
there  is  no  such  analogy.  [Lord  Campbell  C.  J.  I  think 
we  shall  scarcely  be  able  to  decide  the-  question  by 
1  Stat.  13  Ed.  1.  c.  10.,  or  any  other  statute.  It  mnst 
torn  upon  a  general  rule  of  practice.]  No  judicial  de^ 
oasion^  recogninng  the  right  to  be  asosted  by  counsel 
without  an  attorney^  can  be  found:  and  the  understandr 
ing  in  the  profession  has  been  that  counsel  must  be 
instructed  by  attorney.  [Lord  Campbell  C.  J.  Hie 
etiquette  of  the  bar  is  one  thing;  a  practice  which  is  to 
bind  the  world  is  another.]  The  distinction  would  be 
dangerous :  if  counsel  has  a  right  to  act,  he  should  be 
bound  to  do  so.     [Lord  Campbell  C.  J.    There  is  an 


176 


Q.B.  EASTER  TERM, 


yolame  AT. 

1850. 

DoK  dcni. 

BiiiicnT 

▼. 

Halk. 


practice  is  not  followed,  the  direction  is  express.  In 
civil  cases,  stat.  11  H.  7.  c.  12.  directs  ezpresslj  that 
the  Ck>urt  shall  assign  both  counsel  and  attorney  to 
a  partj  appearing  in  formi  pauperis..  [Lord  Camp* 
bett  C.  J.  If  this  rule  were  made  absolute,  it  would  not 
sanction  the  doing,  bj  any  other  than  an  attorney,  of 
those  acts  which  now  can  be  done  by  no  other.]  It 
will  not  be  easy  to  draw  a  line  of  distinction  in  tins 
respect.  The  County  (Courts  Act,  9  &  10  VicL  c.  95. 
9.  91.,  speaks  of  **  a  barrister  at  law  instructed  by 
such  attorney:''  it  can  hardly  be  supposed  that  what 
is  here  assumed  to  be  essential  in  a  County  Court 
will  be  less  strictly  insisted  upon  in  a  Court  of  Nin 
prius.  Expediency  is  strongly  agiunst  the  rule:  a 
confusion  of  the  characters  of  attorney  and  counsel 
would  be  very  mischievous.  It  is  asked  how  the  Court 
is  to  know  whether  in  fact  the  counsel  is  instructed  by 
an  attorney,  and  whether  a  collateral  issue  must  be 
tried.  In  practice,  if  the  law  be  once  pronounced  on 
the  point,  no  difficulty  will  arise.  The  record  will 
shew  that  there  is  an  attorney.  On  the  other  hand, 
the  Court,  if  counsel  and  parties  act  without  an  at- 
torney, loses  that  controul  which  is  exercised  over  the 
attorney.  At  this  moment,  the  Court  cannot  tell 
whether  the  counsel  who  is  to  support  this  rule  is  In- 
structed by  the  party.  If  the  rule  be  discharged  with 
costs,  how  is  the  defendant  personally  fixed?  [Lord 
Campbell  C.  J.  I  believe  that,  in  the  Scotch  courts, 
if  a  counsel  appear  and  say  that  he  is  instructed, 
that  is  taken  as  equivalent  to  a  mandate.]  It  appears 
that  anciently,  in  Scotch  civil  cases,  the  advocate  stood 
by  the  side  of  the  party.  The  mere  circumstance, 
which  must  be  conceded,  that  the  practice  now  con- 
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rdumeXK     pofit,  go  to  any  place  to  conduct  a  cause?]     It  is 
1 not  necessary  to  carry  the  argument  so  far.      The 

"^^^      «»^^»«"«  ^*^«  »  '^^t*'  *°  »  particular  drcoit  is 
^«  useful  to  the  public  as  well  as  the  bar.    According  to 

Mr.  Seijeant  Manning,  Preface  to  Semens  ad  Legem  (a) 
p.  ix.,  the  practice  of  pleading  by  *^  conteurs,'*  and  not 
in  person,  became  unavoidable  under  the  Norman  juris- 
prudence. He  says  that :  *^  Upon  the  introduction  of 
Norman  pleadings  in  the  Aula  Kegia  or  superior  Court 
of  England,  it  became  absolutely  necessary  that  the 
pleadings  should  be  conducted  by  persons  conversant 
in  the  law,  and  familiar  with  the  language,  of  Nor^ 
mandy ;  and  parties  were  not  allowed  to  conduct  their 
own  causes.*^  "  The  fees  receivable  by  the  *  countor  * 
appear  to  have  induced  the  Conqueror,  or  some  of  his 
more  immediate  successors,  to  treat  the  office  as  a  aer- 
jeanty  in  gross."  The  intervention  of  an  attomqr 
seems  to  have  been  the  effect  of  stat.  Westm.  2,  1  stat. 
13  Ed.  1.  c  10. :  before  that  practice  grew  up  the 
communication  between  the  ^*  countor "  and  his  client 
must  have  been  immediate.  To  employ  a  serjeant  was 
almost  a  matter  of  necessity  in  the  Common  Pleas^ 
when  the  rule  was  that  every  plea  except  the  general 
issue  must  be  signed  by  a  serjeant,  and  that  no  plea 
so  signed  could  be  replied  to  but  by  a  seijeant ;  Simp^ 
son  V.  Neale{b);  and  it  would  have  been  hard  if  a 
seijeant  could  nevertheless  have  refused  to  act  unless 
employed  by  an  attorney  (c).      The  practice  in  the 

(a)  Manning**  **  Servient  ad  Legem  :  A  Beport  of  I^roeeedings  befbrw 
the  Judicial  Committee  **  &c.,  **  in  relation  to  a  warrant  fir  the  ntppreuUm 
efthe  andeni  prwUegee  of  the  Serjeants  at  Law,*'     1840l 

(6)  2  Wa*,  74.  See  Hubert  ▼.  Lord  Weymouth,  2  W.  BL  816.;  Brooker 
V.  Simptont  2  Bm  ^  P.  SS6. 

(c)  Lord  Campbell  C.  J.  here  mentioned  the  statement  in  the  prcfmoe  ta 
S  Mbd,  p.  xiii.,  that  **  in  f  he  tenth  year  of  Queen  EHzabeUi  tliere  was  but 


Hate. 
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Volume  XK  demeanors  in  practice."  Therefore,  if  counsel  were 
_*  _.  uninstructed,  or  not  bon&  fide  acting  upon  instructions, 
Bf-kkot  ^^^^^  would  be  no  want  of  remedy.  [Loixi  Camjh- 
bell  C.J.  The  opposite  party  suffers  a  disadvantage 
in  losing  the  remedy  which  he  may  now  have,  both 
against  the  adverse  party  and  against  his  attorney,  if 
any  thing  irregular  is  done.]  That  applies  where  the 
attorney  has  acted  out  of  the  legitimate  course  of  his 
employment.  But  the  objection  now  suggested  would 
extend  to  the  appearing  of  a  party  in  person  under  any 
circumstances.  [Lord  Campbell  C.J.  The  practice 
you  contend  for  might  make  the  vexation  much  more 
formidable.]  The  Court  can  go  no  farther  than  to  see 
that  the  barrister  is  employed  by  the  party :  if  there 
is  no  attorney,  it  cannot  require  that  one  shall  be 
ixstained.  The  barrister  is  not  bound  to  ascertain  that 
the  person  instructing  him  is  an  attorney.  And,  even 
if  he  be  not  a  qualified  attorney,  the  Court,  in  favour 
of  the  client,  will  recognise  the  proceedings  taken 
under  his  instructions  (a).  A  member  of  the  bar  can- 
not lose  more  in  dignity  by  conferring  with  the  suitor 
in  a  civil  than  in  a  criminal  case. 

Newton  then  said  that  he  was  furnished  with  many 
instances  in  which  counsel  had  received  briefs  from 
parties  in  person,  and  that  he  had  the  briefs,  but  not 
verified  by  affidavit.  And  he  stated  that  Lord 
Brougham^  when  at  the  bar,  had  accepted  briefs  but 
without  fees,  in  some  proceedings  for  the  purpose  of 
setting  aside  annuities,  the  client  being  a  gentleman 
in  the  north  of  England  who  was  his  friend  and  in 
embarrassed  circumstances,  and  would  not  employ  an 

f   (a)  See  G/yn  ▼.  Hutchinson,  ^  A,  ^  E,  660. ;  Price  t.  Carter,  7  Q.  B, 
838. 
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Volume  XV.     in  person.     [Lord  Campbell  C.  J.     The  present  ques- 

'   _  tion  never  arose.     Cases  in  [which  the  whole  qaestion 

Doc  dem.       lu^^  hoGSL  how  far  counsel  might  assist  a  party  pleading 
V.  in  person  are  not  applicable    here.]      The  ordinary 

practice  in  criminal  cases  is  recognised  by  the  enactr- 
mentof  stat.  7  &  8  ^.  3.  c.  3.  s.  1.,  that,  on  indictment 
for  high  treason,  the  court  before  whom  the  person 
or  persons  shall  be  tried  is  '^authorised  and  required 
immediately,  upon  his  or  their  request,  to  assign  to 
such  person  and  persons  such  and  so  many  counsel, 
not  exceeding  two,  as  the  person  or  persons  shall 
desire,  to  whom  such  counsel  shall  have  free  access  at 
all  seasonable  hours."  [Lord  Campbell  C.  J.  We  will 
confer  with  the  other  Judges,  and  consider  how  the  rule 
ought  to  be  laid  down.] 

Cur.  adv.  vult 


Lord  Campbell  C.  J.,  on  a  subsequent  day  of 
the  term  {May  8th),  delivered  the  judgment  of  the 
Court. 

Li  this  case  we  are  called  upon  to  consider  whether, 
in  the  superior  courts,  there  be  a  rule  of  law  which 
prevents  a  defendant  in  a  civil  suit  who  has  ap- 
peared to  the  process  in  person  from  having,  in  the 
stages  of  the  suit  in  which  counsel  if  regularly  in- 
structed by  an  attorney  might  assist  him,  the  assistance 
of  counsel  instructed  by  himself  without  an  attorney. 
There  certainly  has  been  an  understanding  in  the  pro- 
fession that  a  barrister  ought  not  to  accept  a  brief  in 
a  civil  suit,  except  from  an  attorney ;  and  I  believe  that 
it  is  for  the  benefit  of  the  suitors,  and  for  the  satis- 
factory administration  of  justice,  that  this  understanding 
should  be  generally  acted  upon.    But  we  are  of  opinion 
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' The  obligation  upon  the  owner  of  land  to  repair  a 

^E  dem.      highway  may  be  tried  upon  an  indictment ;  and  a  man 
^-  may  be  charged  with  an  offence  in  the  shape  of  an  ac- 

tion to  recover  a  penalty.  On  the  circuit  we  familiarly 
talk  of  the  Crown  side  and  of  the  Civil  side ;  but  ques- 
tions respecting  insolvent  debtors  used  to  be  discussed 
and  determined  in  the  Crown  Court ;  and  at  Nisi  prius 
there  are  tried  not  only  cases  of  mandamus  and  quo 
•  warranto^  but  criminal  informations  and  indictments  for 
misdemeanors.  Even  an  indictment  for  the  crime  of 
murder  may  be  removed  into  this  Court  by  certiorari, 
and  tried  at  Nisi  prius. 

In  strictly  civil  cases  the  usage  has  not  been  in- 
variably uniform,  as  we  must  presume  it  would  have 
been  had  it  been  regulated  by  a  law  which  admits  of 
no  exceptions.  Instances  have  been  mentioned  to  us  in 
which  counsel  of  great  eminence  and  high  honour  have 
thought  that  from  peculiar  circumstances  they  were 
justified,  sometimes  with,  sometimes  without  a  fee,  in 
holding  a  brief  delivered  to  them  by  the  party,  no  at- 
torney being  employed. 

There  is  no  decided  case  which  can  assist  us ;  for  in 
Rex  V.  Sir  Francis  Burdett  (a),  and  Moscati  v.  Lauy- 
son(jb)y  the  question  was  not  respecting  the  interven- 
tion of  an  attorney,  but  whether,  if  a  party  conducts 
the  trial  himself  as  his  own  counsel,  he  may  likewise 
have  the  assistance  of  counsel  to  argue  questions  of  law 
and  to  examine  witnesses. 

If  immemorial  usage  be  relied  upon,  we  must  re- 
member that  Serjeants  countors  and  other  counsel  ex- 
isted in  England  long  before  the  time  of  Edward  I. ; 

(a)  Cited,  7  Car.  ^  P.  34.  (6)  7  Car.  ^  P.  32. 
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which  may  arise  from  this  privilege  being  judicially 
recognized.  But  I  do  earnestly  trust  that  it  will  not 
alter  the  almost  uniform  usage  which  has  prevailed 
upon  the  subject  for  more  than  a  century,  and  that  the 
interference  of  the  Judges  to  rectify  any  abuse  of  it 
will  not  be  necessary.  Exceptional  cases  may  again 
occur,  though  very  rarely,  when  it  may  be  fit  for  bar- 
risters to  plead  in  civil  suits,  instructed  only  by  the 
parties ;  but  I  hope  that  they  will  continue  generally 
to  adhere  to  what  has  been  considered  the  etiquette  of 
the  bar.  Although  conscientiously  bound  and  ever 
ready  to  render  their  best  assistance  for  the  discovery 
of  truth  and  the  vindication  of  right,  they  are  at  liberty, 
under  the  controul  of  the  Courts,  to  lay  down  conditions 
upon  which,  for  the  public  good,  their  services  are  to 
be  obtained. 

Nor  can  that  highly  honourable  and  useM  branch  of 
the  profession,  the  attorneys,  be  prejudiced  by  this 
decision;  for  it  would  be  penal  for  any  class  of  men 
to  perform  any  of  the  functions  which  properly  belong 
to  an  attorney ;  and  their  intermediary  agency  between 
the  parties  and  the  counsel,  so  conducive  to  the  due 
administration  of  justice,  will  I  hope  remain  unim- 
piured. 

At  any  rate  we  can  at  present  only  look  to  see  how 
the  law  is;  leaving  any  inconvenience  which  may  be 
produced  by  it  to  be  remedied  by  the  authority  of  the 
Judges  or  the  Legislature. 

For  these  reasons,  we  are  of  opinion  that  the  rule  for 
a  new  trial  ought  to  be  made  absolute. 

Bule  absolute  (a). 


(a)  See  note  at  p.  235.,  post 
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yoitiuie  XV.    such  award  or  valuation  being  duly  stamped,  and  read 

*^  *        in  evidence  at  the  trial  thereof,  the  defendant  be  pre* 

Rankin       eluded  from  producing   the  original  at  the  trial,   and 

IIamiltov.     from  setting  up  the  want  of  a  stamp  upon  the  original 

award  as  an  objection  to  the  admissibility  of  such 

copy." 

The  cause  was  tried,  before  Lord  Denman  C.  J.,  at 
the  sittings  in  Middlesex  after  Trinity  term,  1849 ;  and 
the  plaintiff's  counsel  put  in  a  stamped  copy  of  the 
award.  The  admissibility  of  this  was  disputed ;  but,  the 
order  of  Erie  J.  being  read,  the  Lord  Chief  Justice 
received  the  evidence ;  the  defendant's  counsel  tender- 
ing 'a  bill  of  exceptions  (a).  A  verdict  was  found  for 
the  plaintifil^ 

Li  Michaelmas  term  {November  2d),  the  order  oiErle  J. 
was  made  a  rule  of  Court,  on  motion  by  the  plaintiff. 
In  the  same  term,  November  20th,  the  plaintiff  obtained 
a  rule  nisi  for  an  attachment  against  the  defendant  for 
a  contempt  of  the  order,  now  a  rule  of  Court,  in  setting 
up  the  want  of  stamp  on  the  original  award  as  an 
objection  to  the  admissibility  of  the  copy.  And,  on 
November  24th,  Crotcder,  for  the  defendant,  obtained  a 
rule  to  shew  cause  why  the  order  of  Erie  J.  should  not 
be  rescinded,  and  the  plaintiff's  rule  of  November  20th 
discharged. 

The  bill  of  exceptions  had  been  signed,  but  not 
sealed,  by  the  Lord  Chief  Justice,  the  defendant's  at- 
torney having  handed  the  draft  to  the  attorney  for  the 
plaintiff,  who  had  not  returned  it.     Summonses  to  en- 

(a)  Tlie  ground  of  exception  afterwards  stated  in  writing  was :  Tliat 
the  document  could  not  be  received  in  evidence,  ''because  the  original  is 
required  by  law  to  be  stamped,  and  such  original  has  not  been  stamped, 
either  as  an  award  or  appraisement,  or  with  any  other  stamp  according  to 
law." 
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.v.xrty  to  give  a  copy  in  evidence, 
^i.oiJ  be  precluded  from  putting 
',!>*  .\  J.  said :  "  If  the  office  think  fi: 
T:;iy  be  produced  at  the  trial,  and  the 
^-.eluded  from  producing  the  original 
'^•5^  viil  in  nowise  injure  the  revenue, 
uj-^i*.'^  the  case  of  Rippiner  v,  Wright  \a^ 
•<«^i4,'  .  i^vX*  is  not  to  be  made  an  engine  to 
,  .iv;^:::  in  liis  own  iniquity."  In  the  present 
....-*    is  done   to   the   revenue.     The   mere 
, .  vi    unstamped   pa^xir  of  something   which 
<:t.v.p  is  not  in  itself  an  offence,  as  appears 
.  ^  .:>  .  r.Aotments  in  the  stamp  laws  which  give 
1 1  -.Vising  a  stamp   after  execution,    without 
c  jvnalty  (i).     {^Wightman  tl.  The  original  is 
w.'.jhhL]     If  a  copy  be  stamped,  the  revenue 
.    IX .  >.-.ng.     In  Blair  v.  Ormond  (c)  the  plaintiff's 
,,«.N\I  upon  a  deed  which  he  alleged  to  have  been 
•K    ;\v<session  of  one  Wood^  whose  representatives 
.1.  viulants  were,  and  to  have   been  fraudulently 
,4h»  v\*M  or  put  away  by  him.    The  defendants  had  not 
#iv   .^vument,  and  were  not  charged  with  fraud.      It 
,,f,:>.  nvd  by  secondary  evidence  (a  bill  of  solicitors'  costs, 
,i,.:.\%MX'il  to,  and  settled  with.  Wood)  that  such  a  deed 
Kn*.  b***'"  executed,  but  insufficiently  stamped.    A  draft 
^j    \\w  deed  was  then  tendered   in   evidence   for   the 

,^)*u»tiir:  and  Bruce  Y.  C,  after  argument,  consented  to 

• 

f^<i«i\o  It,  if  properly  stamped.  Smith  v.  Jlcnley  (J) 
^.^*  there  cited;  in  which  case  it  appears  that  Lord 
)  ^'tJhtirst  C.   would,  under  similar  circumstances,  have 

^.,>  -J  n.  it  J(U.  478. 

^>i   Hiips'tn  cited,  among  others  stat    'J:I  G.  ?.   r.  58.  x.  5. 

^.  >   1  Dr  Uri  S'  Smalcy  4'J^ .  43^.  (c/)  1  Phillips,  391.  395. 


■f  I 
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the  other;  at  least  without  proof  that  the  part  held 
by  that  person  could  not  be  obtained.  Where  an  in- 
strument is  in  two  parts,  the  person  having  one  part 
holds  it  for  himself,  and  not  as  trustee  for  both. 


Crowder  and  Huffh  Hilly  contni.      The  order  is  in 
direct  opposition  to  the  statute  law,  which  makes  an  un- 
stamped instrument  wholly  unavailing.    The  enactments 
which  have  authorised  stamping  after  an  instrument  has 
been  drawn  apply  only  to  the  original     Mere  hardship 
is  no  ground  for  resisting  an  application  to  enforce  the 
stamp  laws :  and  a  great  inconsistency  would  follow  if 
this  order  were  kept  in  force :  a  bill  of  exceptions  has 
been  tendered,  on  which  the  defendant  must  succeed : 
a  new  trial  will  take   place,  in   which  the   evidence 
before  given  cannot  be  received  :  yet  in  the  mean  time 
the  defendant  will  be  attached  for  having  objected  to 
its  reception.     A  judge  has  no  power  to  restrain  a 
party  at  Nisi  prius  from  insisting  upon  a  rule  of  evi- 
dence.   As  to  the  authorities:  in  Rippiner  v.  Wright  {a) 
the  unstamped  document,  of  which   parol  proof  was 
offered,  had  been  wilfully  destroyed  by  the  very  party 
who  objected  to  the  evidence :  yet  this  Court  held  it 
inadmissible.     {^Coleridge  J.    If  a  Court  of  equity  or- 
dered an  action  to  be  brought  on  certain  terms,  one  of 
which  was  that  evidence  should  be  admitted  at  *Nisi 
prius  contrary  to  the  rules  of  law,  the  Judge  at  Nisi 
prius  would  not  be  bound  to  try  the  cause  otherwise 
than  by  those  rules ;    yet   the  order  might  be   good, 
and  binding  in  the  Court  of  Equity.]     In  Smith  v. 
Henley  (6)  Lord  Lyndhurst  C*  said  that  he  should  be 


(a)  2  B,  4  AUL  478. 


(6)  1  PhUtipt,  395. 


194 

Folutne  XK 
1850. 


Ravkin 
Hamilton. 


Q.B.   EASTER  TERM, 

ant  might  still  tender  a  bill  of  exceptions  for  the 
reception  of  improper  evidence.  And  Bayley  B.  said, 
on  the  subsequent  application,  that  the  Court  could 
only  grant  a  rule  to  shew  cause  whj  the  copy  should 
not  be  stamped,  in  order  that  it  might  be  used  at  the 
trial,  if  available :  but  he  doubted  whether,  if  it  were 
stamped,  and  the[evidence  tendered,  the  defendant  could 
be  restruned  from  objecting  that  the  original  was  not 
stamped.  Botufield  v.  Godfrey  {a)  was  there  brought 
under  the  notice  of  the  Court  on  both  occasions.  la 
Bou^ld  ▼.  Godfrey  {a)  the  agreement  might  have 
been  stamped  within  twenty  one  days  after  execution,  . 
and  would  have  been  so,  if  the  defendant  had  not  pre^ 
vented  it :  and  this  was  urged  on  behalf  of  the  plaintiflb 
as  distinguishing  the  case  from  Rippiner  v.  Wright  {b\ 
which  i3  overruled  by  it  unless*  the  distinction  prevaiL 
At  all  events  this  Court  will  not  go  beyond  the  law 
acted  upon  in  Bousfield  v.  Godfrey  (a)^  which  is  the 
only  authority  in  support  of  the  present  order,  and  in 
which  the  decision  proceeded  on  the  ground  of  fraud. 
Here  none  is  suggested  (c). 

Cur  J  adv.  vult 


The  rule  for  an  attachment  was  enlarged. 

Coleridge  J.  now  delivered  the  judgment  of  the 
Court  (c). 

This  was  a  rule  to  rescind  an  order  of  my  brother 
Erie,  since  made  a  rule  of  Court,  and  which  directed 
the  defendant  to  produce  an  award  to  be  stamped,  or. 


(a)  5  Bing.  418.  (b)  2  B.  i  Aid,  478. 

(c)  The  judgment  was  delivered  io  the  Bail  Court. 
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there  first  set  aside  a  plea  of  release,  and  then,  not 
under  the  statute  of  Anne,  but  by  its  common  law 
power,  refused  leave  to  the  defendant  to  plead  payment 
of  a  bond  sued  on  by  the  assignee  in  the  name  of  the 
obligee,  to  whom,  after  notice,  the  defendant  had  satis- 
fied the  debt,  and  by  whom  it  was  released.  Innell  v. 
Neioman  (a)  is  another  authority  proceeding  on  the 
same  principle.  And  it  is  probable  that,  if  the  pluntiff 
here  had  applied  at  the  proper  season,  the  Court  might 
have  prevented  the  defendant  from  pleading  nul  agard, 
unless  he  would  consent  to  produce  the  original  award 
and  suffer  it  to  be  stamped,  or  agree  to  such  equitable 
terms  as  would  let  in  the  only  proof  which  his  fraudu-^ 
lent  conduct  left  in  the  power  of  the  plaintiff.  Such  a 
mode  of  proceeding  avoids  the  inconvenience  of  inter- 
fering witli  the  regular  conduct  of  the  cause  at.Niai 
prius :  and  this  distinction  has  been  pointed  out  more 
than  once.  In  Alner  v.  George  {V)^  evidence  having 
been  given  by  the  defendant  of  an  account  stated  with 
the  plaintiff  and  a  receipt  in  full  given  by  him,  it  was 
proposed  to  prove  that  the  plaintiff  was  only  nonunal, 
and  the  receipt  given  by  him  coUunvelj  to  defeat  }aiA 
trustees,  who  were  suing  in  his  name.  Xorrf  Ettat- 
borough  refused  to  receive  the  evidence.  "Perhaps,** 
he  said,  "  if  any  motion  had  been  made  in  term  time  to 
prevent  the  defendant  from  availing  himself  of  this  de- 
fence," "  we  might  have  interfered.  Sitting  here  I  can 
only  look  to  the  strict  legal  rights  of  the  parties  upon 
the  record."  In  Travis  v.  Collins  (c),  where  a  rule 
was  prayed  for  that  secondary  evidence  of  an  agreement 
might  be  given  in  evidence  without  notice  to  prodaoe 

(a)  AB.  i  Aid.  419.     See  Eubanke  v.  Owen,  S  J.  cjr  E.  S9S. 

<6)  1  CamfK  592.  (c)  2C.fJ.e25.    &C.2  7>r.  726. 
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plaintiff  should  be  at  libertj  to  give  a  copy  in  evidence, 
and  the  defendant  should  be  precluded  from  putting 
in  the  original  Best  C.  J.  said :  ^'  If  the  office  think  fit 
to  stamp  the  copy  it  may  be  produced  at  the  trial,  and  the 
defendant  shall  be  precluded  from  producing  the  original 
to  defeat  it.  This  will  in  nowise  injure  the  revenue, 
and  does  not  impeach  the  case  of  Bippiner  v.  Wright  (a). 
But  the  Stamp  office  is  not  to  be  made  an  en^ne  to 
assbt  the  defendant  in  his  own  iniquity."  In  the  present 
case  no  injury  is  done  to  the  revenue.  The  mere 
writing  upon  unstamped  paper  of  something  which 
requires  a  stamp  is  not  in  itself  an  offence,  as  appears 
by  various  enactments  in  the  stamp  laws  which  give 
time  for  imposing  a  stamp  after  execution,  without 
payment  of  penalty  (ft).  [  Wightman  J.  The  ori^al  is 
to  be  stamped.]  If  a  copy  be  stamped,  the  revenue 
loses  nothing.  In  Blair  v.  Ormond{c)  the  plaintiff's 
case  turned  upon  a  deed  which  he  alleged  to  have  been 
in  the  possession  of  one  Woody  whose  representatives 
the  defendants  were,  and  to  have  been  fraudulently 
destroyed  or  put  away  by  him.  The  defendants  had  not 
the  document,  and  were  not  charged  with  fraud.  It 
appeared  by  secondary  evidence  (a  bill  of  solicitors'  costSt 
delivered  to,  and  settled  with.  Wood)  that  such  a  deed 
had  been  executed,  but  insufficiently  stamped.  A  draft 
of  the  deed  was  then  tendered  in  evidence  for  the 
plaintiff:  and  Bruce  Y.  C,  after  argument,  consented  to 
receive  it,  if  properly  stamped.  Smith  v.  Henley  (rf) 
was  there  cited ;  in  which  case  it  appears  that  Lord 
Lyndhurst  C.  would,  under  similar  circumstances,  have 

(a)  iB.  ^  Aid,  478. 

(6)  Pftipson  cited,  among  others,  stat.  23  G.  S.  c.  58.  s.  5. 

(c)   1  De  Gex  ^  Smale,  42F.  434.  (d)  1  Phillips,  391.  395. 
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Tuesdarj,         The  Queen  against  Trafpord  and  Kay,  Es- 

quires,  Justices  of  Lancashire. 

Tiie  appeal  to  A  RULE  nisi  WQS  obtained  last  term  for  a  mandamus 
against  a  poor  to  the  abovo  named  justices  to  hear  the  appeal  of 

sLl6&^71K4.  ^^  London  and  North  Western  Railway  Company 
m^'bi  pro-  ^g^hist  a  rate,  by  which  the  Company  were  assessed 
Mcuted  within   ^  ^jj^  relief  of  the  poor  of  Barton  upon  Irwell  in 

the  same  time  '^  ^ 

as  the  appeal      the  county  of  Lancaster ;  the  amount  charged  being 

to  general  or  ^ 

quarter  ses.        13402.  19«.  M,{a).     The  material  facts  stated  on  affi- 

sions  under 

&ut.  17  6. 2.      davit  for  and  against  the  rule  were  as  follows* 

Cm  S8      *     4     •  rvM 

that  is,  at  the  l^c  rate  was  made,  December  7th,  1848.  On  21st 
seaion?*^'"*  *  ^^^V  1^49,  the  overseers  of  Barton  upon  Irtoett  received 

notice  from  the  Company  (dated  July  12th)  that  they 
intended  to  appeal  against  the  rate  at  the  next  special 
sessions  to  be  holden  under  the  Parochial  Assessment 
Act,  6  &  7  fV,  4.  c,  96.,  for  the  division  of  Manchester 
(in  which  the  township  of  Barton  upon  Irwell  is  situate); 
the  grounds  of  appeal  being  inequality,  unfair  or  incor- 
rect valuation,  and  over-rating.  Between  the  making 
of  the  rate  and  this  special  session,  three  special  sessions 
for  hearing  such  appeals  had  been  holden  for  the  division 
of  Manc/iester,  namely,  on  December  28th,  1848,  and 
March  29th  and  May  17th,  1849 ;  and  there  had  been 
three  general  quarter  sessions  of  the  peace  for  the 
county,  at  Salfordy  namely,  on  January  8th,  Ajnril  9tb, 
and  July  9th,  1849.  By  the  local  practice,  seven  days' 
notice  of  appeal  is  required  for  the  special  sessions,  and 
fourteen  for  the  quarter  sessions.  No  new  rate  had 
been  made,  the  practice  in  this  township  being  to  lay 

(a)  31.  in  tlie  pound  on  89S9/.  155. 
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c.  23.  s.  1.;  and  it  would  be  highly  inconvenient  if  they 
could  be  required  to  do  this,  by  altering  assessments, 
and  inserting  or  striking  out  names,  long  after  the 
making  of  the  rate,  and  when  the  whole  state  of  things 
in  the  district  might  have  changed. 


Pashley,  contril,  was  then  called  upon  by  the 
Court.  The  appeal  clause,  stat.  6  &  7  fF.  4.  c.  96.  s.  6., 
imposing  no  regulation  as  to  time,  must  be  construed 
as  the  appeal  clause,  sect.  6,  of  stat.  43  JSliz.  c.  2.  was 
before  the  passing  of  stat  17  G.2.  c.  38.  5. 4. ;  namely, 
as  giving  the  right  without  limit  in  this  respect ;  Re- 
gifia  V.  St  Giles  (a),  Rexy.  Coode{b).  By  the  last  men- 
tioned act,  sect.  4,  the  appeal  to  general  or  quarter  ses- 
sions must  be  to  ^*  the  next,"  that  is,  by  the  prevailing 
interpretation,  the  next  that  are  practicable.  But  stat. 
6  &  7  JV.4.  c.  96.  creates  a  right  of  appeal  which  is 
not  to  general  or  quarter  sessions^  but  to  special  ses- 
sions :  and  that  right,  which  is  juris  positivi,  must  be 
taken  as  it  is  granted :  the  Court  cannot  superadd  the 
words  '^  next  practicable,"  where  the  enactment  does 
not  even  mention  the  ^^  next"  special  session.  The 
only  limitation  of  the  right  must  be  that  the  appeal 
ought  to  be  preferred  within  a  reasonable  time ;  and 
the  time  is  reasonable  if  another  rate  has  not  yet  been 
made.  The  option  as  to  time  is  the  more  needful,  as 
the  special  sessions  cannot  respite  an  appeal,  not  being 
a  oontinuing  Court ;  though  it  is  true  that  they  may 
adjourn.  The  appeal  here  has,  in  fact,  been  preferred 
within  a  year;  and  there  are  analogies  in  favour  of 
holding  that  to  be  a  reasonable  interval.  A  year 
and  a  day  has  been  the  time  limited  by  rules  of  law 


(a)  11  Mod.  259. 


(6)  1  Bon,  307.  pi.  290.  6th  cd. 
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|_^    subject.     Under  stat  43  Eliz.  c.  2.,  the  appeal  might 


Ti)c  QiJEKN  l)e  to  any  session.  The  inconvenience  caused  by  this 
Trafford.  led  to  the  enactment  of  stat.  17  G.  2.  c.  38.  s.  4,,  which 
required  the  appeal  to  be  brought  to  the  next  prac* 
ticable  general  or  quarter  session.  Then  stat.  6  & 
7  fF.  4.  c.  96.  substitutes  the  recourse  to  special  ses- 
sions as  a  more  speedy  and  economical  remedy.  It 
could  not  be  the  intention  in  that  statute  to  repeal  the 
limitation  imposed  by  stat.  17  G.2.  c.  38.,  and  give  an 
indefinite  time.  Yet,  according  to  Mr.  Pashley^s  ar- 
gument, there  might,  at  the  distance  of  a  year,  be  an 
appeal  to  special  sessions,  and  after  that,  by  sect.  6 
of  stat.  6  &  7  ^  4.  c.  96.,  the  appeal  might  be  carried 
to  the  quarter  sessions,  notwithstanding  the  limitation 
in  stat.  n  G.2.  c.  38. 

Pattesox  J.  We  must  read  stat.  6  &  7  fF.  4.  c.  96. 
s,  6.  with  a  reference  to  stat.  17  G.2.  c.  38.  The 
first  mentioned  act  does  not  compel  a  party  to  appeal 
at  special  sessions :  he  has  an  option ;  and  it  is  only  in 
particular  cases  that  he  can  go  there ;  that  is,  where 
a  question  of  amount  or  value  arises.  It  would  be 
strange  if  the  time  for  appeal  were  unlimited  in  the 
case  of  this  optional  application,  and  limited  where  re* 
course  is  had  to  the  quarter  sessions.  It  is  true  that, 
by  the  practice  requiring  seven  days'  notice  of  appeal  to 
the  special  sessions,  there  might  not  be  time  left  for 
carrying  the  appeal  on  to  the  first  general  or  quarter 
session:  but  the  appellant  might  then  go  to  tlie  next 
but  one.  To  say  that  he  may  apply  to  the  special  ses- 
sions at  any  time,  or  at  any  time  within  a  year,  would 
be  quite  contrary  to  the  object  of  stat.  17  G.  2.  c.  38. 
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Queen's  Bench  a  testatum  fieri  facias,  directed  to  the 
sheriff  of  Suffolk,  commanding  him  that  of  the  goods  and 
chattels  of  Miles  Willis  Rudland  he  should  cause  to 
be  made  a  debt  of  57/.  2s,,  which  the  now  defendant 
had  recovered  in  the  said  Court  against  M.  W.IL;  also 
5/.  18^.  costs,  &c,  with  interest  &c.,  as  by  the  statute 
&c :  indorsed  to  levy  23/.  7^.  and  2/.  for  writs  &c.,  and 
interest  &c. ;  Which  writ,  to  wit  on  &c.,  was  delivered 
to  Thomas  James  Ireland,  who  then  and  to  the  time  of 
the  sale  after  mentioned  was  sheriff  of  SuffoUt :  aver- 
ment of  the  making  of  the  sheriff's  warrant  directed  to 
the  now  plaintiff,  who  then  and  till  the  sale  was  his 
oflScer,  and  delivery  of  the  same  to  plaintiff  to  be 
executed ;  and  that  plaintiff,  before  the  return  of  the 
writ,  and  before  the  making  of  the  promise  after  men- 
tioned, to  wit  on  &c.,  at  defendant's  request,  and 
within  the  bailiwick  of  the  sheriff,  seized  and  took  in 
execution,  and  at  the  time  of  making  the  promise 
after  mentioned  was  and  remained  in  possession  of> 
certain  goods  and  chattels,  to  wit  &c.  (specifying  them), 
of  great  value,  to  wit  15/.  18.?.  6r/.,  as,  and  believing 
the  same  to  be,  the  proper  goods  and  chattels  of  the 
said  M.  W.  iZ.,  subject  and  liable  to  be  taken  in  exe- 
cution under  and  by  virtue  of  the  said  writ :  And  there- 
upon one  George  Harrington  Rudland  claimed  the  said 
goods  and  chattels  as  being  the  proper  goods  and 
chattels  of  him,  the  said  G.  IL  R.,  and  gave  notice  to 
the  sheriff  not  to  sell  or  otherwise  dispose  of  the  same, 
or  any  part  thereof,  under  the  writ ;  whereof  de- 
fendant then  had  notice :  And  thereupon  heretofore,  to 
wit  on  &c.,  in  consideration  of  the  premises,  and  that 
plaintiff,  at  the  request  of  defendant,  would  pay   no 
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attention  to  the  said  notice  or  claim  of  G.  H.  R,,  and   Queen's  Bench. 

would  forthwith  proceed  to  a  sale  of  the  said  goods 

and  chattels,  defendant  then  promised  plaintiff  to  in*       Ellistok 

Y 

deoQOufy  him,  plaintiff,   for  so  doing:   Averment  that     Berrtman. 
fluDtiff,   confiding  in  the  said  promise  of  defendant, 
did  thereupon  pay  no  attention  to  the  said  notice  or 
daim  of  G.  H.  J?.,  and  did,  to  wit  on  &c.,  forthwith 
proceed  to  a  sale  of,  and  did  sell,  the  said  goods  and 
ehatteb ;  whereof  defendant  then,  to  wit  on  &c.,  had 
notice:   and  phuntiff  thereby   then  levied,  from  and 
9ot  of  the  said  goods  and  chattels,  a  certain  sum  of 
money,  to  wit  122»,   being  the  best  price  &c. ;    and, 
ifter  deducting   thereout    the    reasonable    costs    and 
chaiges  of  the  said    levy,   at  the  request  of  defend- 
ant paid  over  to   defendant,  and  defendant  then  re- 
eeived  of  and  from  plaintiff,  a  certain  sum  of  money, 
to  wit  91  175.,  as  and  being  the  residue  thereof,  for 
and  on  account  of  the  moneys  indorsed  on  the  writ : 
Tbt  afterwards,  to  wit  on   &c.,  G.  H.  J?.,  by  rea- 
son of  the    premises,  levied   his   plaint    against,  and 
impleaded,  the  now  plaintiff,   together  with   the  said 
T.  /.  Ireland^  as  and  being  such  sheriff,  in  the  County 
Court  of  Suffolk^  "  in  an  action  for  trespass  on  tort,"  for 
tiie  seising  and  selling  of  the  said  goods  and  chattels  in 
manner  aforesaid :  (averment  of  the  cause  of  the  plaint 
li8?ing arisen  within  the  jurisdiction:)  and  such  proceed- 
ings were  thereupon  had  in  the  said  last  mentioned  court 
that  the  said  G»  H.  B.  afterwards,  to  wit  on  &c,  by  the 
consideration  and  judgment  of  the  same  Court,  recovered 
in  the  same  plea  against  the  now  plaintiff  and  the  said 
71  J.  Ireland  the  value  of  the  said  goods  and  chattels  on 
occasion  of  the  said  levy  and  sale,  and  the  costs  of  th^ 
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said  G.  H,  R,  In  that  behalf;  that  is  to  say  15/.  8^.  6dL, 
^'  as  and  being  the  value  of  the  said  goods  and  chattels, 
for  his  damages  ^  &c,  ^^  together  ^vith  the  further  sum  of 
122110^.  for  costs,"  "whereof  the  now  plaintiff  and  the 
said  71  «/l  Ireland  were  convicted,  as  by  the  record"  &c.: 
By  means  of  which  said  several  premises  plaintiff  (he  the 
pkintiff,  as  such  bailiff  and  officer,  being  then  bound  and 
liable  to  indemnify  and  save  harmless  the  sidd  T,  J,  Ire^ 
land  in  that  behalf,  as  defendant,  at  the  several  times  as 
aforesaid,  well  knew)  afterwards,  to  wit  on  &c.,  was 
forced  and  obliged  to,  and  did  necessarily,  pay  and 
satisfy  to  the  said  G.  H.  R.  a  large  sum  of  money,  to 
wit  27/.  18«.  6dl,  as  and  for  the  damages  and  costs  so  re- 
covered ;  of  all  which  defendant  afterwards,  and  before 
the  commencement  of  this  suit,  to  wit  on  &c.,  had  no- 
tice ;  and  defendant  was  then  requested  by  plaintiff  to 
indemnify  him,  plaintiff,  according  to  and  in  pursuance 
of  his  said  promise,  and  to  repay  the  said  last  men- 
tioned sum  of  money:  Yet  defendant,  not  regarding 
&c,  did  not  nor  would,  when  so  requested  as  aforesaid, 
or  at  any  other  time,  indemnify  &c.,  or  repay  &c.,  but 
hath  wholly  neglected  &c.,  and  still  && 

Demurrer,  assigning  numerous  causes,  and,  among 
them,  that  no  consideration  appeared;  that  It  does 
not  appear  with  certainty  that  the  paying  no  atten- 
tion to  the  claim  was  otherwise  than  an  illegal  act 
on  the  part  of  plaintiff,  or  that  plaintiff  sold  at  the 
request  of  defendant,  or  by  reason  of  the  indemnity, 
and  that  it  appears  that  plaintiff  sold  under  the  writ 
and  in  performance  of  this  duty ;  that  the  promise  of 
clefendant,  as  set  out,  shews  a  liability  on  the  part  of 
defendant  to  Indemnify  plaintiff  only  against  acts  done 
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bj  bim  singty^  and  not  against  acts  done  by  him  jointly  QueeiCi  Bench, 

with  71  J.  Ireland,  and  that  the  count  does  not  shew   * 

with  sufficient  certiuntj  that  phdntiff  has  been  danini-  Eluwok 
&d  by  reason  of  any  single  act  of  his  own,  or  for  which  B«»»tma». 
he  was  solely  liable,  but  only  by  reason  of  an  act  done 
bjr  lum  jointly  with  71  J,  Ireland  ;  and  that  therefore  the 
coont  contains  no  certain  statement  of  any  sufficient 
breach  of  defendant's  promise  in  that  count  &c.  (this 
objection  was  then  put  in  different  forms):  that  de- 
fendant's promise,  as  stated,  creates  a  liability  on  the 
pat  of  defendant  to  indemnify  phdntiff  only  so  far  as 
plamtiff  might  be  damnified  through  selling  the  goods 
and  diattels  by  reason  of  G.  H.  R.  haying  a  title  to 
neh  goods  against  defendant  at  the  time  of  the  alleged 
fleizore,  and  not  against  every  wrongful  act  or  acts  com- 
Butted  by  pliuntiff  and  the  sherifi^  which  might  render 
nch  seizure  and  sale  illegal ;  and  that  it  is  consistent 
with  the  allegations  in  the  count  that  G.  H.  R.  reco- 
vered by  reason  of  some  insufficiency  or  irregularity  in 
the  writ  or  process,  or  by  reason  of  some  wrongful  act  of 
T,  J,  Ireland  and  plaintiff  not  dependent  upon  the  title, 
notice  or  daim  of  G.  H.  R.,  and  not  by  reason  of  his 
bong  entitled  to  the  goods,  at  the  time  of  seizure  or  sale, 
against  defendant  or  the  sheriff,  provided  the  said  writ, 
^nmmt  and  process  had  been  sufficient  and  regular  (this 
objection  was  put  in  different  ways) :  that  the  damage 
"offered  by  pluntiff  appears  to  have  been  occasioned  by 
Miang  and  selling,  whereas  the  promise,  as  set  out,  is 
inhw  a  promise  to  indemnify  for  the  selling  only ;  and 
It  is  not  shewn,  with  sufficient  certiunty,  what  damages. 
Of  whether  any  damages,  were  recovered  by  G,  H.  R. 
for  the  selling;  nor  does  it  appear  that  plaintiff  has  been 
obliged  to  pay  the  sum,  mentioned  as  paid  to  the  said 
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Volume  XV,     G.  H,  B.,  in  respect  of  the  selling,  or  how  much  he 
'        was  obliged  to  pay  for  such  selling,  inasmuch  as  the 


Elliston      damages  recovered  by  G.  H.  R.  are  entire,  and  it  would 
BnaTMAH.     therefore  be  impossible  for  a  jury  to  assess  damages 
against  defendant. 

Coleridge  J.,  at  chambers,  struck  out  the  demurrer 
as  frivolous. 

Ogle  now  moved  (a)  to  rescind  the  order.  The  count 
IS  bad  both  on  general  and  on  special  demurrer.  It 
does  not  appear  that  £r.  H.  Rudland  recovered  in  con- 
sequence merely,  or  at  all,  of  his  being  entitled  to  the 
goods  which  were  seized.  He  may  have  succeeded  on 
the  ground  that  they  were  improperly  seized,  by  reason 
of  irregularity  in  the  acts  of  the  plaintiff.  Besides,  the 
recovery  was  agsunst  the  sheriff  as  well  as  the  plaintiff: 
how  much  of  the  damages  accrued  from  the  act  of  the 
sheriff  is  not  shewn,  nor  in  respect  of  which  act,  the 
seizing  or  the  selling,  the  damages  were  given,  thouj^ 
the  indenmity  is  only  in  respect  of  selling.  The  con- 
sideration is  inadequately  set  forth. 

Cur,  adv.  vtdt. 

Patteson  J.,  on  the  following  day  {Mag  8th),  de- 
livered the  judgment  of  the  Court. 

We  are  of  opinion  that  my  brother  Coleridge^s  order 
in  this  case  was  perfectly  right,  and  that  the  rule  to 
rescind  it  must  be  refused. 

The  demurrer  to  the  first  count  is  very  long,  stating 
the  same  causes  of  demurrer  over  and  over  agwi  with 
slight  variations,  and  with  much  affectation  of  ingenuity, 
but  is  in  truth  frivolous  and  absurd. 

(a)  Before  Lord  CampbeU  C.  X,  Pattemm  and  Wi^mau  Js. 
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The  declaration  states  with  suflScient  certainty  that   Queen's  Bench, 
Ae  plaintiff,   under  a  warrant  from  the  sheriff,  had        ^850. 
razed  goods  which  he  believed  to  be  those  of  the       Elustov 
debtor,  by  the  desire  of  the  creditor,  the  now  defend-     Bskktmam; 
ittt;  that  a  brnther  (a)  of  the  debtor  claimed  the  goods; 
that,  at  the  request  of  the  now  defendant,  the  plaintiff 
pud  no  attention  to  the  claim,  and  sold  the  goods,  in 
ooQoderation  of  Ins  doing  which  the  defendant  promised 
to  mdemnify  him.     It  is  absurd  to  say  that  a  sufficient 
oonaderation  does  not  appear :  the  plaintiff,  in  the  name 
of  the  sherifi^  was  by  law  entitled  to  interplead ;  but,  on 
Ae  indemnity  of  the  defendant,  he  carries  out  the  ex- 
aevtion.     The  declaration  then  states  that  the  brother 
iiied  lum  in  the  County  Court  for  seizing  and  selling 
Ub  godds,  and  recovered ;  and  that  the  defendant  has 
iot  indemnified  him.     Then  it  is  said  that  perhaps  the 
brother  may  have  recovered  in  the  County  Court  on 
Hbe  ground  of  some  wrongful  act  of  the  plaintiff,  inde- 
pendent of  the  goods  being  the  property  of  the  brother, 
Sodi  a  supposition  is  mere  nonsense.     It  is  also  sud 
tiiat  the  sheriff  was  sued  jointly  with  the  plaintiff  in  the 

_  • 

Coonty  Court,  and  then  there  was  no  indemnity  by  the 
defendant  as  to  the  sheriff,  but  only  to  the  plaintiff,  the 
bailiff  Such  an  argument  is  too  absurd  to  require  an 
snswer.  Whether  the  sheriff  was  rightly  joined  in  the 
County  Court  or  not  is  wholly  immaterial.  It  is  plainly 
stated  that  the  plaintiff  acted  on  the  indemnity  of  the 
defendant,  and  has  been  fixed  with  the  value  of  the 
goods  and  costs  in  consequence  of  so  doing. 

If  the  counsel  for  th6  defendant  really  thinks  that 

(a)  This  was  stated  in  the  argument. 
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the  declaration  is  bad  on  general  demurrer^  he  had 
better  not  plead,  as  he  has  liberty  to  do»  but  suffer 
judgment  hj  default  and  bring  a  writ  of  error. 

Bule  refused. 


Tuemiay, 
Mwf  7th. 


John  Jessop  against  Crawley,  Masters, 
Smedley  and  Bartlett. 


Goods  were 
seised  in  the 
house  of  J.f 
under  a  war- 
rant of  eiecu* 
tion  from  a 
County  court 
in  an  action 
against  if. 
J,  claimed  the 
goods.    The 
Judge  of  the 
County  court, 
on  inter- 
pleader sum- 
mons, a^judi- 


1 N  this  action,  an  order  was  made  by  Coleridge  J., 
upon  affidavits  stating  the  following  &cts. 
The  action  was  in  trespass,  and  arose  out  of  a 
made  in  respect  of  goods  taken  in  execution  hf 
letty  as  assistant  bailiff  of  the  Westminster  County  Covt 
of  Middlesex,  under  a  warrant  of  execution  israad  out 
of  that  Court  in  a  cause  wherein  Crawley  and  Masters 
were  plaintiffs,  and  Matthew  Joseph  Jessop  was  de- 
fendant.    Smedley  was  high  bailiff  of  the  Court.     The 

cated  that  they  . 

belonged  to  if.  warrant  issued  on  29th  January  1850,  addressed  to 

the  officer  who  Smedley,  and  recited  a  recovery  by  the  then  plaintiffs 

Q.  a^'in  tres-  <^in8t  the  then  defendant  of  5/.  17^.  Id,  debt  and  costSy 

SITft^pw!^*  an  order  to  pay,  and  non-payment,  and  required  S'lii^dZijr 

«^sei«ing  the  to  make  and  levy  by  distress  and  sale  of  the  goods  of 

Held  that,  the  then  defendant  51.  17 s.  Id.,  and  costs  of  execution 

undersect.  US 

of  Stat.  9&  &C.    Under  this  the  goods  were  taken  on  31st  January, 

a  Judge  might  ou  which  day  a  claim  in  respect  of  them  was  made  cm 

in*Q.  B  *1t*not  behalf  of  John  Jessop,  the  present  plaintiff.     On  2d 

that^horewas  ^^^T^oTy  the  present  defendants  were  served  with  a 

any  cause  of  notice  of  the  present  action;  on  11th  February  sum- 

complaint  be-  et  ^  ^ 


i  that  of       mouses  were  issued,  calling  on  John  Jessop,  Crawley  and 

•nteriDg  the 

pmnises  to  seise  the  goods. 

Sembfe,  that  it  would  hare  been  otherwise  if  the  adjudication  in  the  County  Court  as  to 
the  goods  had  been  in  fa*  our  of  J,,  the  claimant. 
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Sir  John  Bayley  now  shewed  cause.  The  Judge  bad 
power  to  stay  the  action  under  sect.  118  of  stat.  9  & 
10  Vict  c.  95-  The  claim  in  the  County  Court  was 
for  the  goods  seized;  and  on  this  there  has  been  an 
adjudication :  so  far  therefore  it  is  clear  that  the  order 
of  the  learned  Judge  at  Chambers  was  correct-  It 
will,  however,  be  contended  that  the  action  here  in- 
volves also  the  trespass  for  entering  the  house;  and 
that  sect.  118  is  inapplicable  to  that  part  of  the  com- 
plaint [Lord  Campbell  C.  J.  Was  it  represented  at 
chambers  that  this  action  was  brought  for  more  than 
going  in  to  take  the  goods,  and  taking  them  ?]  It  was 
not:  indeed  it  appears  from  the  affidavits  that  the 
action  is  brought  for  that  only.  The  same  question 
arose  in  Tinkler  v.  Hilder  {a) ;  and  there  Pollock  C.  B. 
and  Parke  B.,  dissentiente  Piatt  B.,  expressed  a  strong 
opinion  that  sect.  118  applied  to  actions  brought  for 
any  act  which  could  not  be  separated  from  the  seizure 
of  the  goods. 


C.  W*  fVoody  contra.  That  case  was  decided  on  the 
ground  that  the  plaintiff  was  estopped  by  having  ac- 
cepted costs:  the  opinions  thrown  out  were  extra- 
judicial. In  the  present  case,  if  It  must  be  assumed 
that  the  goods  are  the  goods  of  the  execution  debtor, 
the  house  at  any  rate  is  not  his:  the  action  there- 
fore is  brought  for  entering  the  house  of  the  plain- 
tiff to  seize  the  goods  of  a  third  party.  That  is 
the  case  supposed  by  Pollock  C.  B.  in  Tinkler  v.  HiU 
der  (a) ;  and  he  says  that  in  such  a  case  the  question 
might  be  raised,  distinguishing  it  from  the  case  then 


(a)  4Exch,  187. 
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Wore  him.     In  HoUter  y.  Laurie  (a)  a  similar  question  Queen*s  Bench. 

arose  on  the  Interpleader  Act,  1  &  2  IT.  4.  c.  58i ;  and        ^^^^ 

it  was  held  that  the  relief  under  sect.  6  was  confined  to        J>ssor 

dsims  upon  the  goods,  and  that  the  Court  would  not  in-      Ckawut. 

tofere  in  an  action  of  trespass  for  breaking  and  entering 

the  house.     The  words  of  sect.  6,  ^^  claims  made  to  such 

goods  and  chattels,"  do  not  differ   substantially  from 

those  of  stat.  9  &  10  Vict.  c.  95.  «.  118.:  '^ifanj  claim 

shall  be  made  to  or  in  respect  of  any  goods  or  chattels." 

[WSghtman  J.   In  the  last  cited  case  the  goods  turned 

oat  to  belong  to  the  claimant :  here  the  sheriff  was 

right  as  to  the  goods.]     The  adjudication  is  not  con- 

chsiye  for  all  purposes  and  between  all  parties,  but 

maj  be  disputed  in  an  action  brought  by  the  owner 

of  the  house.     In  Abbott  v.   Richards  (b)  the  Court 

merely  struck  out  of  the  count  in  trespass  so  much 

as  related  to  seizing  the  goods.     [Lord  Campbell  C.  J. 

There  too  the  goods  belonged  to  the  claimant.] 

Lord  Campbell  C.J.  Had  the  action  here  been 
for  assaulting  the  plaintiff  my  brother  Coleridge  would 
not  haye  made  the  order.  But,  as  the  claim  was 
ittlly  made  for  the  goods,  and  the  action  really  brought 
ftr  sdzii^  them,  the  order  was  right.  I  listen  with 
gRat  respect  to  the  opinion  of  my  brother  Piatt  pro- 
ttMmced  in  Tinkler  v.  Hilder(c);  but  I  confess  that 
I  agiee  in  the  view  taken  by  the  other  Barons* 
The  action  must  be  stayed,  when  it  is  brought  for 
s^ang  the  goods  and  the  decision  has  been  against  the 
<2lum.    I  have  also  listened  with  great  respect  to  the 

(a)  3  Com,  B,  SS4.  (6)  \5  M.  i  W.  194. 

(c)  4  Exch.  187. 
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Foimme  XV,    judgment  of  the  late  Chief  Justice  Tindal  in  HoUier  ▼• 

•  Laurie  (a).     But  the  j'present  case  is  one  in  which  the 

Jisior        plaintiff,  not  being  entitled  to  bring  detinue,  sues  for  a 
CftAWLXT.      trespass  to  his  house,  in  order  to  raise  the  same  ques- 
tion ;  and  the  Juc^  was  therefore  bound  to  make  the 
Older* 


Patteson  J.  The  Judge,  no  doubt,  would  dedde, 
on  the  summons,  to  whom  the  goods  belonged ;  where 
there  are  no  goods,  he  cannot  interfere;  where  there 
are,  the  claimant  should  not  bring  an  action  for 
entering  his  house  and  seizing  the  goods.  It  may  be 
that,  where  the  Judge  decides  in  favour  of  the  claimant, 
the  action  in  respect  of  the  house  cannot  be  pre- 
vented (&).  But,  where  he  decides  against  the  claimant, 
the  action  ought  to  be  stayed. 

WiGHTHAK  J.  It  seems  to  be  almost  admitted  by 
Mr.  Wood  that  the  object  of  the  action  is  to  appeal 
against  the  decision  of  the  Judge  of  the  County  Court, 
and  that  he  means  to  try  the  question  of  the  ownership 
of  the  goods.  If  that  practice  is  to  be  allowed,  it 
would  put  an  end  to  the  interference  prescribed  by 
sect.  118.  The  argument  now  urged  might  apply  to 
an  action  of  trover.  The  distinction  taken  by  my 
Lord,  between  cases  where  the  claimant  does,  and  those 
where  he  does  not,  establish  his  right  to  the  goods, 
is  very  important. 

Rule  discharged  without  cost8(<r). 

(a)  3  Com.  B.  334.  (b)  See  Caier  t.  OugnOij  pott,  p.  817. 

(c)  Erie  J.  was  absent. 
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QueenU  Benek, 
1850. 


-^1^^' 


Cater  and  Another  against  Chignell.  [wWfi«&ty, 

•^  June  12th.  1 

WILLI! S,  in  Easier  Term  1850,  obtained  a  nde  Where  mn  in. 

calliiig  upon  the  defendant  to  shew  cause  why  an  mont  under 
Older  of  Patteson  J*,  for  stay  of  proceedings  in  this  rkt.e.95. 
CM^  should  not  be  set  aside  or  varied  as  the  Court  ^iJ!t^of  g<^s 
diOQld  think  fit  *^f " '»  •*?- 

cution,  hmt  been 

The  defendant  had  obtained  judgment  against  one  p^^^^  jp 
Fmek  in  the  Colchester  County  Court ;  and  a  quantity  claimant,  an 

action  of  tret> 

of  meat  in  a  butcher's  shop  had  been  seized  in  execu-  past  may  after- 
tkm  of  sudi  judgynent.    The  pkintifis  having  claimed  brought  for 
the  meat,  an  interpleader  summons  was  taken  out  before  enterilTg  the 
tke  Judge  of  the  sud  County  Court,  who  decided  that  ^h^h"2e'" 
die  meat  was  the  property  of  the  pluntiffs ;  and  the  ^^^^^^ 
proceeds  of  the  sale  of  the  meat,  which  had  been  sold 
by  arrangement  between  the  parties,  were  paid  over 
to  the   phdntiflb  with    costs.      The    plaintiffs  after- 
wttds  brought  this  action^  against  the  defendant  for  the 
tziQiimaB. 

Ihe  declaration  contained  two  counts :  the  first  was 
for  breaking  and  entering  the  shop  of  the  plaintifis ;  the 
fleoond  was  for  the  wrongful  seizure  of  the  meat,  and 
allied  special  damage  to  the  plaintiffs  in  their  trade. 
The  order  in  question  was  made  by  Patteson  J.,  on  the 
21st  February  last,  on  the  authority  of  Tinkler  v. 
ffader(a). 

(a)  4  Exeh.  187. 


218 


Q.  B.   [TRINITY  TERM,] 


FoluMe  XV. 

1850. 

Catkr 

▼. 

Chionkll. 


Lush  now  shewed  cause.  Tinkler  v.  Hilder{a)  gives 
the  true  construction  of  stat  9  &  10  Vict.  c.  95.  s.  1 18., 
and  has  been  acted  upon  by  this  Court  in  Jessop  v. 
Crawley  (b).  It  is  true  that,  in  Hollier  v.  Laurie  (c), 
the  Court  of  Common  Pleas  refused  to  stay  proceedings 
in  an  action  of  trespass  for  breaking  and  entering  the 
plaintiff's  house,  after  an  interpleader  issue  to  try  the 
title  to  goods  seized  in  the  house  had  been  decided 
in  her  favour;  and  this  Court  distinguished  that  Ciise 
from  Jessop  v.  Crawley  {b\  where  the  interpleader 
judgment  was  against  the  claimant.  But  the  opinions 
delivered  in  Tinkler  v.  Hildei*  (a)  had  no  such  refer- 
ence to  the  result  of  the  interpleader  proceedings,  and 
are  founded  upon  the  general  principle,  that,  where  the 
substantial  matter  of  complaint  has  been  already  ad- 
judicated upon,  further  litigation  should  be  stopped, 
whether  the  event  has  been  in  favour  of  the  claimant 
or  against  him.  In  Abbott  v.  Richards  (d),  under  the 
General  Interpleader  Act,  1  &  2  f F.  4.  c.  58.  s.  6.,  where 
the  claimant,  after  succeeding  on  an  interpleader  issue, 
brought  trespass  against  the  sheriff  for  entering  his 
dwelling  house  and  seizing  his  goods,  the  Court  struck 
out  so  much  of  the  declaration  as  related  to  the  goods ; 
and  Alder  son  B.  and  Rolfe  B.  were  of  opinion  that  the 
proceedings  ought,  in  such  a  case,  to  be  stayed  alto- 
gether. 


fFilles,  contnL  All  that  was  decided  under  this  in- 
terpleader  summons  was  that  the  goods  belonged  to  the 
plaintiffs.  It  may  be  that  the  action  cannot  be  pro- 
secuted in  respect  of  the  goods ;  but  the  plainti£&  have 


(a)  4  Exck,  187. 
(c)  3  Com,  B.  334. 


(6)  Antd,  p.  212. 
(d)  \5  M.  j-  IF,  194. 
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a  right  to  proceed  for  the  grievance  complained  of  in  Queen*s  BencK 

breaking  and  entering  their  shop,  because,  upon  the ** 

interpleader  proceeding,  no  damages  could  have  been  Came 
awarded  against  the  defendant  on  account  of  this  tres-  Chignelu 
pass.  .The  Court,  therefore,  will  not  now  interfere.  In 
Jttwp  y,  Crawley  (a)  the  adjudication  on  the  inter- 
pleader summons  was  against  the  claimant.  In  Tinkler 
T.  Wder  (&)  much  that  was  said  was  extrajudiciaL 
Bollier  v.  Laurie  (c)  is  a  strong  case  in  &vour  of  the 
phintiffs.  The  second  count  of  the  declaration  may 
be  struck  out,  and  the  averment  of  special  damage 
transferred  to  the  first  count.  [He  was  then  stopped 
hj  the  Court.] 

Lord  Campbell  C.  J.  I  think  that,  if  the  second 
ooont  is  struck  out,  the  first  count  may  be  amended 
b  Ae  manner  proposed,  and  that  the  plaintiff  should 
be  aUowed  to  prosecute  their  action  for  the  wrongful 
bieakiog  and  entering  of  their  premises.  There  is  a 
nbstantial  distinction  between  this  case  and  Jessap  v. 
Gneipfcy(a), 

CoLEBiDGB  and  Erle  Js.  concurred  (d), 

Kule  absolute  accordingly  (e). 

(■)  Aotd,  page  213.  (6)  4  Exck.  187. 

•(c)  3  Com.  B.  SS4. , 

(d)  PaiUson  J.  was  at  the  Central  Criminal  Court. 

(  e)  Reported  by  H.  Daniton^  Esq. 
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Tueniay, 

By  wet.  118  of 
•tat.9&  10 
Fki,  c.  95^  the 
County  court 
hat  power  to 
adjudicate  oa 
any  claim  in 
respect  of  goods 
taken  in  exe- 
cution under  its 
process.     And 
by  Rule  39, 
framed  by  the 
Judges  in  pur- 
suance of  sect* 
78,  the  claim- 
ant is  to  deliver 
^  a  particular 
of  any  goods  or 
chattels  alleged 
to  be  the  pro- 
perty of  the 
claimant,  and 
the  grounds  of 
his  claim." 

Held,  that 
the  rule  is 
authorised  by 
sect.  78 :  and 
that,  under  such 
rule,  it  is  not 
sufficient  to 
state  that  the 
goods  are,  and 
were  when 
taken,  the  pro- 
perty of  the 
claimant,  and 
not  the  pro- 
perty of  the 
•lecution 
debtor. 


The  Queen  against  Chilton,  Esq. 

TJ/'IIITEHUBST,  in  last  term,  obtained  a  role  nisi 
for  a  mandamus  calling  upon  George  Chiltom, 
Esquire,  Judge  of  the  Lambeth  County  Court  of  Surrey, 
to  proceed  upon  an  interpleader  summons,  issued  in 
a  cause  in  the  said  Court,  between  CuHum  plains 
tiff,  and  Boss  defendant,  touclung  a  claim  made  by 
Thomas  Tanner  to  certain  goods  taken  in  execution 
under  process  out  of  the  said  County  Court  in  the  said 
cause,  and  to  hear  and  determine  the  merits  of  the  claim 
(on  notice  to  the  Judge  and  to  Cullum). 

From  the  affidavits  upon  which  the  rule  was  ob» 
tained  it  appeared  that  Tanner^  who  was  the  father  of 
Ros^%  wife,  had  placed  his  said  daughter  and  son  in  law 
in  a  house  which  he  stated  to  belong  to  himself,  with 
furniture  for  their  use,  but  belon^g  to  Tanner.  In 
December  1849,  the  officer  of  the  County  Court  entered 
into  the  house,  and  removed  the  goods,  leaving  a  notice 
(with  an  inventory ),  addressed  to  Rosa,  that,  under  a 
warrant  of  execution  issued  out  of  the  County  Court 
in  the  cause  of  Cullum  v.  Ross,  the  officer  had  distrained 
for  20/.  I2s.  M.y  the  amount  of  debt  and  costs  adjudged 
by  the  Court  to  be  paid  to  the  plaintiff,  and  costs  of 
execution ;  and  that  he  had  removed  the  goods  to  Mr. 
Ford^s  auction  rooms.  On  12th  December,  Tanner 
caused  the  following  notice,  with  an  inventory,  therein 
referred  to,  to  be  served  upon  a  derk  of  the  high 
bailiff  of  the  County  Court,  upon  the  officer  who  had 
distrained,  and  upon  Ford. 

The  notice  was  as  follows. 
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**  Lambeth  County  Court,"  &c,     "  I,  the  under-   Quten^s  Bench. 
ogned  Thaihas  Tanner,  of "  &c,   *'  hereby  give  you        ^^^^' 
and  each  of  you  notice  that  the  several  goods  and     '^^  Qvun 
chattels  hereunder  written,  and  taken  by  you,  or  some       Chiltov. 
or  one  of  you,  under  and  by  virtue  of  a  warrant  of  ex- 
ecation  awarded  and  issued  by  and  out  of  this  honour- 
lUe  Court  in  the  above  named  cause,  are,  and  every 
one  of  such  goods  and  chattels  so  hereunder  written 
were,  at  the  time  of  your  so  taking  the  same,  my  own 
property,  and  not  the  property  of  the  said  above  named 
defendant  Rozs.    And  I  further  give  you  and  each  of 
yoa  notice  immediately,  on  sight  hereof,  to  restore  to 
m^  and  to  and  at  the  said  defendant's  house,  Norwood 
Lme^  &0.  ^'  and  free  of  all  costs,  charges  and  expences, 
ind  in  all  respects "  ''  in  the  same  plight,"  &&,  *^  as 
when  you  took  the  same  from  the  said  house,  situate"  &c« 
'' A]id  I  further  give  you,  and  each  and  every  one  of  you, 
finther  notice,  if  you  do  not  comply  with  this  notice 
iaall  respects  before  twelve  o'clock  to-morrow,  I  shall 
bring  one  or  more  action  or  actions  against  all  and  every 
one  of  you  without  further  notice." 

Hie  goods  were  afterwards  sold. 

On  21st  December  1849,  Tanner  received  a  summons 
6om  the  clerk  of  the  Court,  requiring  him  to  appear  at 
t  Conrt  to  be  holden  on  10th  January  then  next, 
toodiinghis  clmm  to  the  goods,  and  giving  him  '^  notice 
tbat  you  are  hereby  required,  five  clear  days  before  the 
aud  10th  day  of  January,  to  deliver  to  the  officer  in 
dttige  of  the  said  process,  or  to  leave  at  my  office  in 
Denmark  Hill,  a  particular  of  the  goods  and  chattels  so 
daimed  by  you,  and  of  the  grounds  of  your  claim." 

^  Interpleader  summons  to  claimant." 

On  the  hearing  of  the  interpleader  summons,  the 
person  representing  the  high  bailiff  pointed  out  to  tho 
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Judge  of  the  Court  the  form  of  the  notice  given  to  the 
high  bailiff,  upon  which  the  Judge  observed  that  the 
39th  rule  (a)  of  the  County  Court  Act  had  not  been 
complied  with^  as  the  notice  of  claim  did  not  state  the 
ground  of  the  claim.  Tanner  pressed  his  right  to  have 
the  summons  heard;  but  the  Judge  refused  to  hear^ 
stating,  at  the  same  time,  that  it  was  a  technical  obj 
tion,  and  giving  no  costs  against  Tanner, 


OgUy  for  the  Judge  of  the  County  Court,  and  Ball, 
for  the  plaintiff  Cullum,  now  shewed  cause.  Sect.  118 
of  Stat.  9  &  10  Vict  c.  95.  gives  the  County  Court  power 
to  adjudicate  on  any  claim  in  respect  of  goods  taken  in 
execution.  Now  the  39th  rule,  framed  in  pursuance  of 
sect.  78,  requires  that  there  shall,  in  case  of  such  claim, 
be  delivered  or  left  **  a  particular  of  any  goods  or 
chattels  alleged  to  be  the  property  of  the  claimant  and 
the  grounds  of  his  claim."  That  means  more  than  a  mere 
assertion  of  property.  The  language  of  the  rule  corre- 
sponds in  effect  with  that  of  sect.  1  of  the  Interpleader 

(a)  **  Where  any  claim  shall  be  made  to  or  in  respect  of  any  goods  or 
chattels  taken  in  execution  under  the  process  of  any  Court  holden  under 
the  authority  of  the  said  Act,  or  in  respect  of  the  proceeds  or  value 
thereof,  by  any  landlord  for  rent,  or  by  any  person  not  beinic  the  party 
against  whom  such  process  has  issued,  and  summonses  have  been  issued 
on  the  application  of  the  officer  charged  with  the  execution  of  such  pro- 
cess, such  summonses  shall  be  served  in  such  time  and  manner  as  herein* 
before  directed  for  a  summons  to  appear  to  a  plaint,  and  the  claimant  shall 
be  deemed  the  plaintiff,  and  the  execution  creditor  tlie  defendant ;  and 
the  claimant  shall,  five  clear  days  before  the  day  on  which  tbesummonsies 
are  returnable,  deliver  to  the  said  officer,  or  leave  at  the  office  of  the  clerk 
of  the  Court,  a  particular  of  any  goods  or  chattels  alleged  to  be  the  pro- 
perty  of  the  claimant,  and  the  grounds  of  his  claim,  or  in  case  of  a  claim 
for  rent,  of  the  amount  thereof,  and  for  what  period  the  $>ame  is  cUinicd 
to  be  due."     See  Mo$eky  on  the  New  County  Covrtt,  p.  Ixv. 

A  question  arose  in  the  present  case  as  to  the  circumstances  of  tlie  acr* 
Tice  of  notice ;  but  it  became  unnecessary  to  pronounce  any  decisioa 
Upon  tkii. 
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Act,  1  &  2  ^  4.  c.  58.,  where  the  words  are  "  the  nature   Qveen's  Bench. 
and  particulars  of  hid  claim  ;  ^  and,  under  that  act,  it  is        ^®^^' 
Hot  enough  merelj  to  assert  property.     So,  under  stat.     ^'^  Qjunv 
4  &  5  Wi4.  e.  76.  s.  81.,  '*  the  grounds  "  of  an  appeal       Chilton. 
agunst  an  order  of  removal  are  not  shewn  hj  a  general 
statement  of  a  subsequent   settlement  by  hiring  and 
service  for  a  year  and  upwards  in  a  third  parish  named ; 
BexY.   The  Justices  of  Derbyshire  {a).     But,  further, 
^much  as  the  Judge  of  the  County  Court  has  heaid 
and  decided  the  question,  and  undoubtedly  had  juris- 
&tion  so  to  do,  the  Court  will  not,  by  mandamus, 
inquire  whether  he  has  decided  rightly  or  not. 

Whitehurst  and  Pearson^  contisL    As    to  the    last 
point:  the  Judge  has  refused  to  hear,  on  a  preliminary 
techoical  objection :  the  Court  will  inquire  whether  he 
ivts  not  bound  to  hear.     As  to  the  objection  itself:  if 
"tte  39th  rule  is  to  be  construed  as  contended  for  on 
^  other  side,  it  appears  to  go  beyond  the  power  con- 
fibed  by  sect  78  of  stat.  9  &  10  Vict.  c.  95. :   the 
Judges  had  no  authority  to  impose  such  a  condition 
pnoedent  to  making  the  claim.     [Lord  Campbell  C.  J. 
Then  they  could  not  even  impose  the  condition  of  five 
days*  notice  of  any  kind.      Wightman  J.     The  words  in 
aect  78  are,  **  for  regulating  the  practice  and  proceed- 
ings.'^   Further,   the  notice  sufficiently  explains   the 
groonds  of  the  claim.     [Lord   Campbell  C.  J.     What 
dnm  could  there  be  but  one  of  property  ?    The  grounds 
of  the  claim  are  required.]     A  lien  could  not  be  shewn 
mder  this  notice,  nor  a  claim  in  auter  droit.     It  may 
be,  as  suggested  on  the  other  side,  that  more  than  a 
general  claim  of  property  is  usually. required  under  the 

(a)  6  J,i  E,b%5» 
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Th«  QucBM    Jqqq  than  the  letter  of  the  statute  requires.     As  to 
Chiltom.       sect  81  of  Stat.  4  &  5  W^.  4.  c.  76.,  Rex  v.  The  Ju$^ 
Hces  of  Cornwall  (a)  is  an  authority  for  a  general  alle- 
gation of  settlement. 

Lord  Campbell  C.J.     This  rule  must  be  dis- 
charged.     It  seems  to  me  that  the  Judge  of   the 
County  Court  has  put  the  proper  interpretation  upon 
the  rule.    The  words  are,  ''  a  particular  of  any  goods 
or  chattels  alleged  to  be  the  property  of  the  claimant, 
and  the  grounds  of  his  claim."    Therefore,  besides  an 
allegation  of  property,  there  must  be  a  statement  of 
the  grounds  of  claim.     The  rule  afterwards  goes  into 
the  case  where  the  party  docs  not  dum  the  property. 
Now,  in  this  notice,  there  is  only  a  statement  that  the 
property  was  the  claimant's,  but  no  statement  of  the 
grounds  of  claim.     The  Legislature  intended  to  pro- 
vide against  fraudulent  attempts  to  defeat  justice,  by 
giving  the  means  of  inquiry  into  claims  set  up  against 
an  execution.     I  think,  therefore,  that  the  Judge  came 
to  the  right  conclusion. 

Patteson  J.  I  really  feel  no  doubt  in  this  case. 
The  practice  is  quite  in  analogy  with  the  practice 
under  the  Interpleader  Act.  There,  when  a  claimant 
comes  before  a  judge,  we  inquire  how  he  makes  out 
his  claim.  I  apprehend  the  rule  now  before  us  was 
framed  in  analogy  with  that  practice.  It  is  not,  ^ 
course,  necessary  to  set  out  the  whole  particulars  of  the 
title  in  all  respects. 

(a)  SA.tS.  194.    S^6J.ifE.  886,  note  (o).  ; 
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WiGHTMAN  J.  The  rule  expressly  requires  that  Q^iJce^Ct  Bmth, 
the  person  claiming  the  goods  is  to  shew  the  grounds 
of  his  clium.  The  onlj  real  objection  must  be^  that 
there  was  no  power  to  make  such  a  rule :  but  clearly 
the  rule  falls  within  the  authority  given  to  regulate  the 
practice  and  proceedings  (a). 

Lord  Campbell  C.J.  The  rule  must  be  dis- 
diarged  with  costs^  in  order  that  we  may  discourage 
applications  of  this  kind. 

Rule  discharged  with  costs. 

(a)  Erie  J,  was  absent. 


END  OF  EASTER  TERM. 
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The  Beporters  are  indebted  to  Mr.  Seijeant  Manning 

for  the  following 

Note  to  Doe  dem.  Bennett  against  Hale. 

Bifoii  the  statute  WeUnu  2.  (1  stat  13  £.  1.)  c.  10.,  plaintiffs  and 
dcfndants  were  bound  to  appear  in  person  unless  authorised,  by  the 
loog^  writ  of  dedimus  potestatem  de  attornato  faciendo,  to  substitute  an 
'imejr.  Once  before  the  Court,  they  were  at  liberty  to  avail  themselves 
oftfaeassastauce  of  a  countor  (pleader),  who  might  stand  by  them,  advise 
*itfa  tbem,  and  speak  for  them.  In  the  king's  courts  of  common  law, 
ikoaghit  was  otherwise  in  the  Ecclesiastical  Courts,  the  countor  could  only 
ks  penon  of  a  particular  class,  selected  by  the  Crown  ad  serviendum  ad 
^pm,  in  administering  justice  as  judges  of  the  Courts  of  King's  Bench 
ttii  Common  Pleas,  and  as  justices  of  assise :  or,  when  not  so  employed 
t]Ftiie  Crown,  in  assisting  those  suitors  who  were  too  ignorant  of  the  law, 
tf  too  little  acquainted  with  the  (^French)  language  in  which  the  proceed- 
ings were  carried  on,  to  conduct  their  own  cases. 

But,  when  a  general  power  to  appear  by  attorney  had,  in  1285,  been 

gifffo  by  stet  Watm,  2.  (1  stat  13  £.  1.)  c.  la,  and  all  persons  were 

at  liberty  to  appoint  either  general  attorneys  or  attorneys  ad  lucrandum 

Vfl  perdendum  in  a  particular  cause,  it  was  thought  eipedient  to  restrict 

<bc  appointment  to  persons  presumed  to  be  acquainted  with  the  common 

law.    The  course  of  preparation  for  the  degree  of  the  coif  was,  first,  to 

omc  time  in  an  inn  of  Chancery,  then  to  enter  at  an  inn  of  court» 

TOL.  XT.  TX.  S.  Q 
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and  then  to  proceed  through  the  degrees  of  inner  berriner  and  outer 
barritter  to  that  of  apprentice  at  law ;  fhim  which  latter  daas  the 
seijeanta  were  chosen. 

The  seijeants  were  bound  to  attend  the  sitUngs  of  the  Magnus  Bancoa 
(the  Court  of  Common  Pleas) ;  and»  as  that  Court  had  become  sUtionarj, 
whilst  the  Chancery,  the  King's  Bench  and  the  Eichequer  still  followed 
thi  person  of  the  kiiig,  it  was  considered  desinble  that  these  courti  Aodlil 
have  the  assistance  of  advocates  who  had  not  yet  been  called  upon  to 
take  the  degree  of  the  coif.     A  measure  was  resorted  to  for  providing  for 
•both  these  wants.  An  order  was  made  In  parliament  in  1 29S  ( 1  Jtol.  TwrL 
84  6.),  intituled  « de  attomatis  et  apprenticiis,**  by  which  the  justices  of 
the  Common  Pleas  were  required  to  appoint  a  certain  number  de  quolibet 
comitatU)  de  melioribus  et  legal  ioribus  et  libentii^s  addiscentibus,  to  attend 
the  courts,  greal  complaints  having  been  made  in  parliament  of  causes  being 
lost  for  want  of  seijeants  (par  defaute  de  sergeantie) ;  I  Rtii.  ParL  4  a.; 
8  Bot,  ParL  140  a,  6. :  Mann.  Serviens  ad  Legem,  268.    From  this  period, 
apprentices  at  law  enjoyed  the  double  privilege  of  appearing  as  attorneys  for 
suitors  in  all  the  common  law  courts,  and  of  acting  as  advocates  in  those 
courts  in  which  seijeants  did  not  regularly  attend.     Thus,  in  the  1 1  Ed,  S. 
(2  Rot.  ParL  96  b,  I  Mann.  Serv.  ad  Legem,  188.],  John  de  OnfyngtoHt 
an  apprentice  and  attorney,  was  discharged  by  the  coundl  from  a  com* 
mand  of  the  Lord  Admiral  to  appear  at  Orewell  armed  and  apparelled  as 
ft  man  at  arms.     Afterwards  persons  were  admitted  to  practtee  as  al* 
tomeys  who  had  not  taken  the  degree  of  apprentice  at  law ;  and  utter 
barristers  were  allowed  to  appear  as  advocates  in  the  itinerant  courts 
without  qualifying  themselves  to  act  as  attorneys,  within  the  Order  of 
1292,  by  taking  the  degree  of  apprentice.     Of  late  years  students  (inner 
barristers),  being  certified  special  pleaders,  have  been  allowed  to  act  as 
advocates  at  the  Judges*  chambers. 

At  common  law,  the  seijeant  could  seldom  receive  his  instructiona 
through  an  attorney ;  and,  after  the  making  of  the  Order  of  1292,  al- 
though in  the  Common  Pleas  a  seijeant  might  be  instructed  by  an  attor- 
ney, yet  in  other  courts  the  apprentice  attorney  would  have  no  one  U> 
instruct  but  himself,  until  the  separation  of  the  two  functions,  which  now 
generally  prevails,  had  taken  place  ;  a  separation  which  does  not  however 
exist  in  the  proceedings  of  many  inferior  courts,  and  which  has  been 
discontinued  in  the  case  of  the  Crown,  the  King's  Attorney  General  no 
longer  instructing  and  assisting  the  king's  seijeants,  but  conducting  die 
king's  business  himself. 


EASTER  VACATION. 


The  Court  sat  in  Banc  on  the  9th  and  10th  of  iUoy, 
but  nothing  requiring  a  report  occurred  on  either  dmy. 
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TRINITY  TERM  AND  VACATION, 

XIIL  &  XIV.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this  Term 
tod  Vacation  were 

Lord  Campbell  C.  J.  Coleridge  J. 

PATTE80N  J.  ErLE  J. 


Doe,  on  the  demise  of  Wiluam  Hubbard, 
against  David  Hubbard. 

PJECTMENT  for  messuages,   cottages,   &c.   and  Testator,  after 

land,   m  the  county  of  Northampton.      On  the  money  and 
toil,  b^ore  Maule  J.,  at  the  Northamptonshire  Spring  wife,  deviicd 

as  follows ; 
And,  oMto  aU 
^  rnUtite  tf  my  etUUet  wkatioever,  not  hereinbefore  given  and  disposed  of,  I  irill  and 
^kntthat  all  ibat  piece  of  land,  known  &c.,  be  divided  into  five  equal  parts;  one  part 
Is  be  given  &c. :  he  then  devised  one  fifth  part  to  his  eldest  son  WilHatn,  two  fifth  parts 
Is  Ins  sons  Thomas  and  John  respectively,  and  the  remaining  two  to  persons  named  Parkin^ 
Mand  Vfeticnt  all  in  fee.     He  then  proceeded  :  I  do  hereby  give  to  my  son  David  JL  ait 
Am  hoo  coilaxet  or  tenements,  the  one  occupied  by  my  son  John  H.,  the  other  occupied  by 
tif  ptrnddangkier,  tog^her  with  all  the  appurtenancet  thereto  belonging :  devising  also  to 
i^ssitf  other  lands,  and  the  testator's  horses,  implements  of  husbandry,  &c.,  and  debts, 
■d  appointing  him  sole  executor. 

Id  an  ejectment  brought  by  WWiantf  as  heir  at  law,  against  David,  it  appeared  that  the 

talalor,  several  years  before  executing  his  will,  was  admitted  to  copyhold  premises,  de* 

scribed  on  the  Court  rolls  as  **  two  customary  or  copyhold  messuages,  cottages  or  tene> 

Bents,  adjoining  or  near  to  each  other,  with  the  yards,  gardens  and  homestead  to  the  same 

bdooging,  containing  2  a.  24  p.,  situate  *'  &c. ;  now  or  late  in  the  occupation  of  &c«  (three 

pcnona  named).      Tlie  testator  at  first  occupied  all  the  premises ;  but  he  afterwards,  and 

before  the  date  of  his  will,  divided  one  of  the  cottages  into  two  dwellings  by  a  partition  on 

the  ground  floor,  leaving  no  interior  communication,  but  making  a  new  outer  door.  One  of 
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Foiume  XV.     assizes,  1849,  it  appeared  that  the  premises  In  ques- 
'        tion,  copyhold  of  the  manor  of  Yarwelly  were  claimed 


H^ub^m'      "^y  William  Hubbard,  the  lessor  of  the  plaintiff,  as  the 
V-  heir  at  law  (according  to  the  custom)  of  his  father 

Hubbard.  i      j   /»     ji 

Thomas  Hubbard,  and  by  David  Hubbard,  the  defend- 
these  dwellings   ^^^  ^^^  ^  g^jj  ^f  Thomas,  as  Thomas's  devisee. 

was  occupied 

by  the  grand.         The  Icssor  of  the  plaintiff,  by  his  particular  delivered 

daughter  above 

mentioned,  the  in  the  causc,  claimed  *'  one  cottage,  one  bam,  one 
Ham  H.,  the  Stable,  ouc  garden,  with  the  homestead,  yard  and  ap- 
iiad  also,  before  purtcnanccs  thereto  belonging,  situate  in  the  parish  of 
divW^Sr'"'  Yarwell,  in  the  county  of  Northampton,  now  in  the 
second  cottage     possession  or  Occupation  of  the  said  David  Hubbard^^ 

in  hke  manner ;   ^  ^ 

and  one  part       (the  defendant). 

of  thu  was  ^ 

occupied  by  the        Thomas  Hubbard,  by  his  will,  dated  26th  March 

son  John  H.f  tm      t     •      -%   /   t*  •i»         •  i»i»i\ 

named  in  the      1847,  dc Vised  (after  certain  directions  as  to  his  burial) 

will,  and  the  «  |, 

other  by  &S  lOllOWS. 

aboT«  men-  "  ^  S^^^  ^°^  bequeath  to  Elizabeth   Hubbard,   my 

ML  dso  Uwelii  ^^^  ^^^^^  ^^^  ^^^  maintenance  after  my  desacease  (a), 
named.    There  ^he  sum  of  4*.  per  wcck  of  good  and  lawful  money  of 

were  no  appur-  *  o  ^ 

tenances  to        the  Current  coin  of  the  relm  (a),  to  be  paid  to  her  weekly 

the  tenements 

so  newly  by  my  executor  hereafter  named  so  long  as  she  remains 

a  hovel'apart  niy  widow.  Also  I  give  to  my  wife,  Elizabeth  Hub^ 
with,'the  d*^n-  bard,  all  the  household  furniture,  furniture  and  chattels 
b5f.^r"  and  a  whatsoever,  that  shall  be  found  in  my  dwelling  house 
pantiy  adjoin-     ^t  the  time  of  my  death.     And,  as  to  all  the  rest,  re- 

ingthatoc-  "^  ' 

cupted  by 

EHzabeth,  Another  part  of  the  buildings  had  been  forraed  into  a  cottage,  and  occuined 
by  a  person  named  Weston,  before  the  making  of  the  will. 

Held  by  Lord  CampbeR  C.  J.,  Paiteson  and  Nightman  Js.,  Erie  J.  dissentiente,  that  hj 
the  derise  of  the  two  cottages,  as  described  in  the  will,  nothing  passed  but  the  tenements 
actually  occupied  by  John  IT.  and  the  granddaughter ;  and  that  the  devisor  remained  in* 
testate  as  to  the  residue,  which  therefore  passed  to  the  heir  at  law. 

The  person  who  prepared  the  will  being  called  as  a  witness,  counsel  proposed  to  ask  him 
**  what  the  testator  said  about  the  two  cottages  *'  on  that  occasion, 

Held  by  Lord  Campbell  C.  J.,  Patleson  and  Wighlman  Js.,  that  the  question,  in  that 
general  form,  could  not  be  put. 

(a)  Sic 
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sidne   and  remainder  of  my   estates  whatsoever  and  Queen^n  Bench, 

wheresover^  and  of  what  quantity  soever  the  same  may 

be,   and  not  hereinbefore  given  and  disposed,   I  do      ?i*"  *^*'"* 

^  Hubbard 

hereby  will  and  desire  that  all  that  piece  of  land  which    '       ▼• 

HoBBAROi. 

I  bought  of  Mr.  John  Loal,  known  by  the  name  of 
Seatne^a  Chse,  to  (a)  be  divided  into  five  equal  parts, 
one  part  to  be  ^ven  to  my  son  William  Hubbard  and  his 
bars  for  ever,  one  part  to  be  given  to  my  son  Thomas 
HMard  and  his  heirs  for  ever,  one  part  to  be  given  to 
John  Parkinson  and  his  heirs  for  ever,  one  part  to  be 
given  to  my  son  John  Hubbard  and  his  heirs  for  ever, 
and  the  remuning  part  to  be  given  to  James  Weston 
and  his  heirs  for  ever.     I  do  hereby  give  to  my  son 
Bamd  Hubbard  all  those  two  cottages  or  tenements, 
fle  onQ  occupied  by  my  son  John  Hubbard,  the  other 
oeeajded  by  my  grandaughter  (a),  together  with  all  the 
afipnrtenances  thereto  belonging,  together  with  all  that 
known  by  the  name  of  Scotney^s  Close,  the  Sand  Pitts 
Close,  and  that  part  of  Strotty  Meadow  as  my  common 
i^it,  together  with  the  horses,  w^aggons  and  other 
implements  of  husbandry,  together  with  all  the  flock 
of  sheep,  and  all  debts  owing  to  me  at  the  time  of  my 
death  in  whom  (a)  I  make  him  my  sole  executor,  who 
must  pay  to  my  wife  before  named  her  weekly  allow- 
ance, and  after  the  payment  of  my  just  debts,  funeral 
expenses,  and  the  expense  of  proving  this  my  last  will 
and  testament,  hereby  revoking  all  former  wills  and 
testaments  by  me  heretofore  made."     Signed  by  the 
testator  in  the  presence   of,  and  attested  by,  three 
witnesses. 
The  testator  was  admitted  tenant  in  1820  to  one 

(a)  Sic. 
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half  part,  and  in  1824  to  the  remaining  half  part*  df 
.  premises^  described  on  the  court  rolls  as  follows.    ^*  All 
those  two  customary  or  copyhold  messuages,  cottages 
or  tenements,  adjoining  or  near  to  each  other,  with  the 
yards,  gardens  and  homestead  to  the  same  belcmging^ 
containing  2b.  24p  ;  situate  and  being  in  the  town  of 
VarweU  aforesaid,  formerly  in  the  occupation  ofJokm 
Hubbard  deceased,  James  Longfoot  and  Creorge  Harnr 
buckle,  but  now  or  late  of  Thomas  Hubbard^  JPranees 
Ireson  and  widow  Weston,^  and  held  at  the  yeaily  '^  rents 
of  2d,  and  2d.**    And  he  died  seised  of  the  siud  p^miees 
on  May  28th,  1847.     In  these  were  comprehended  the 
tenements  which  were  the  subject  of  the  present  action. 
The  testator  originally  occupied  the  whole  Umself^  bdl 
afterwards  gave  up  the  occupation  of  parts  of  them  to 
members  of  his  family.    The  two  cottages  mentioned  in 
the  admittance  were  known  as  the  Front  CMage  and 
B€u;k  Cottage.   During  the  testator's  lifetime,  and  befoio 
the  date  of  the  will,  a  portion  of  the  Front  Cottage  (m 
the  ground  floor)  was  parted  off  from  the  rest,  and  wes 
occupied  by  his  granddaughter,  Elizabeth  Manningt  the 
residue  of  the  cottage  being  occupied  by  the  lessor  of 
the  plaintiff;  and  part  of  the  Back  Cottage  (ground 
floor)  was  separated  in  the  same  manner,  and  occupied 
by  John  Hubbard,  a  son  of  the  testator,  the  defendent 
David  Hubbard  occupying  the  other  part.     There  was 
no  internal  communication  between  these  portions  re- 
spectively, each  having  its  own  outer  door:  nor  were 
there  any  appurtenances  belon^ng  to  the  tenements 
held  by  John  and  by  Elizabeth,  except  a  hovel  occupied 
by  him  apart  from  his  cottage,  and  a  pantry  adjoining 
the  cottage  occupied  by  her.     Another  part  of  the  tes- 
tator's premises,  not  claimed  in  this  action,  had  been 


.    XIIL  VICTORIA.  231 

tamed  into  a  dwelling  hDuse,  and  was  occupied  hj  QuemUBendt. 
JkmesfFesian.  ^^^^' 

(Of  other  details,  0(dlected  from  the  report  of  the      ^»  ^*"- 

^  *  Hubbard 

learned  Judge  who  tried  the  cause,  suffident  notice  ▼• 

Hubbard. 

will  be  found  in  the  judgments  delivered  on  the  after 
aendoned  motion.) 

The  defendant  insisted  that  the  devise  of  the  cot- 
tages <<  occupied  by  mj  son  John  Hubbard^  and  ''  oo- 
cnpied  by  my  granddaughter,"  passed,  in  each  instance, 
lU  the  premises  under  the  same  roo£  The  lessor  of 
tiie  jdaintiff  contended  that  the  words  carried  nothing 
liiit  the  tenements  actually  occu[Hed  by  the  respective 
pnties;  and  that  the  residue,  therefore,  descended  to 
tbs  heir  at  law. 

13ie  lessor  of  the  plaintiff  called  as  a  witness  the 
peison  who  prepared  the  will  under  the  testator's  in- 
linietiaua;  and  it  was  proposed  to  ask  him,  with  refer- 
eaee  to  this  transaction,  '<  Wha^  did  he"  (the  testa- 
tor) saj  '<  about  the  two  cottages?"  The  defendant's 
Qounsel  objected  to  the  question ;  and  the  learned  Judge 
did  not  allow  it  to  be  put. 

A  verdict  was  taken  for  the  plaintiff,  the  point  as  to 
the  construction  of  the  wiU  bemg  reserved,  and  leave 
given  to  move  that  a  nonsuit  or  a  verdict  for  the  de- 
Qsndant  should  be  entered.  JVhitehurst,  in  the  next 
kaaokf  moved  accordingly ;  and  he  also  moved  for  a  new 
teial  on  account  of  the  rejection  of  evidence.  A  rule 
moi  was  granted.    In  last  Easter  term  {May  2d), 

Humfrey  and  G*  Hayes  shewed  cause,  and  White^ 
hunt  and  Macaulay  supported  the  rule.  The  judg- 
ments delivered  by  the  Court  make  it  unnecessary  to 
report  the  argument.     On  the  construction  of  the  will, 
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besides  the  authorities  mentioned  on  the  Bench,  the 
following  were  referred  to :  Doe  dem.  Ashforth  v. 
Bower  (a)y  Doe,  lessee  of  Parkin,  v.  Parkin  (b).  Doe, 
lessee  of  Chichester,  v.  Oxenden  (c),  Chamberlaine  v. 
Turner  (d),  Doe  dem,  Renow  v.  Ashley  {e).  Miller  v. 
Trovers  (g)  and  Doe  dem.  Allen  v.  Allen  (Ji).  As  to 
the  rejection  of  evidence,  the  plaintiff's  counsel  con- 
tended that  the  question,  as  put,  was  improper,  as 
tending  to  introduce  a  parol  statement  of  the  testator's 
intentions.  For  the  defendant  it  was  urged  that  the 
question  might  have  been  put,  to  ascertain  how  the 
testator  was  accustomed,  in  conversation,  to  describe 
the  property  in  question;  Miller  v.  Trovers {g)  and 
Doe  dem.  Allen  y." Allen  (A)  were  cited.  .  [Lord  Camp^ 
bell  C.  J.  You  cannot  put  a  question  as  to  testament- 
ary intentions ;  as  to  description  you  may.] 

Cur.  adv.  vult 


The  Court  being  divided  in  opinion,  the  learned 
Judges,  in  this  term  (June  4th),  delivered  judgment 
seriatim. 

Srie  J.  Eble  J.     In  this  case  the  question  turns  on  the 

application  to  the  property  of  the  testator  of  the  fol- 
lowing devise :  ^^  All  those  two  cottages  or  tenements, 
the  one  occupied  by  my  son  John  Hubbard,  the  other 
occupied  by  my  grand-daughter,  together  with  all  the 
appurtenances  thereto  belonging."  And,  upon  such  a 
question,  ^^  all  facts  relating  to  the  subject  matter  and 


(a)  SB.i;A(L  453. 
(c)  3  Tauni.  147. 
(e)  10  Q.  J?.  663. 
(h)  l2A.t;£.45U 


(6)  5  Taunt.  321. 
(d)  Cro,  Car,  129* 
(g)  8  Bins.  244.  24S. 
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object  of  the  devise,  such  as  that  it  was  or  was  not  in   Qveen*s  Bench, 
the  possession  of  the  testator,  the  mode  of  acquiring  it,  _  j^®^^* 
the    local  ntuation,  and  the  distribution  of  the  pro-      ^^*  ^^^' 
fertj  are  admissible  to  aid  in  ascertaining  what  is  ▼• 

meant  by  the  words  used  in  the  will :"  per  Parke  J.  in  ^ 

''  ^  Erie  J. 

Doe  denu  TempUman  v.  Martin  (a). 

By  the  evidence,  with  the  plan,  it  appears  that  a 
copyhold  ten^nent,  described,   in  the  Court  Boll  in 
which  the  admittance  of  the  testator  is  contained^  as 
two  ''messuages,  cottages  or  tenements,  adjoining  or 
near  to  each  other,  with  the  yards,  gardens  and  home- 
stead to  the  same  belonging,"  in  the  occupation  of  four 
penons,  containing  two  roods  and  twenty  four  perches, 
was  the  property  of  the  testator;  and  it  was  aigued 
tkfc  this  devise  related  to  it  either  in  part  or  in  the 
wliole.    These  premises  consisted  of  two  houses,  called 
\ij  the  witnesses  the  Front  and  Back  Cottage,  with 
yard,  bam,  stables  and  gardens,  forming  one  inclosure ; 
bodi  cottages,  opening  into  the  same  yard,  having  the 
same  passage  to  the  highway.     The  notes  are  not  dis- 
tinct as  to  the  occupation :  but  the  whole  appears  to 
have  formed  one  subject  of  occupation,  first  for  the 
testator's  father  and  his  family,  then  for  the  testator 
and  his  family ;  parts  of  the  fiunily,  as  they  grew  up, 
being  placed  either  in  parts  of  those  cottages  or  in  some 
of  the  outbuildings,  turned  into  dweUings.     A  room  or 
rooms,  part  of  the  ground  floor  of  the  Front  Cottagey 
had  been  partitioned  off  from  the  rest  thereof  about 
mzteen  years  ago,  and  were  occupied  by  the  grand- 
daughter; and  in  like  manner  part  of  the  ground  floor 
of  the  Back  Cottage  had  been  partitioned  off  about  six 

(a)  4  p.  4- ^A  771.785. 
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FoiiMM  XV.     years  ago,  and  was  occupied  by  WUIigm  Hnhbard^  th^ 
'____  100018  over  these  ground  floors  beiug  in  the  oocupa|tion 


Dob  dcm.      ^f  other  members  of  the  family,  and  neither  the  ffrand- 
▼•  daughter  nor  W.  Hubbard  occupying  anything. as  ap?- 

jB^j^       purtenant  to  theur.  rooms,  as  fiur  as  I  can  diaoover  in 
the  notes. 

Upon  tibese  facts  the  plaintiff  .contends  that  the  de- 
vise ought  to  be  applied  to  those  parta  only  q£  the. 
premises  that  were  occupied  by  the  granddaughter  and 
W.  Hvbbardj.  xespectively^  allying  that  a  part  of  a 
cottage,  when  partitioned  off,  may  be  called  a  cottage. 
The  defendant  denies  this  to  be  the  true  construction, 
for  several  reasons.  First :  although  a  cottage  may  be 
80  divided  as  that  each  piEurt  may  be  called  a  cottage 
still  a  part  of  the  ground  floor  only  would  not  be  so 
e^ken  of;  and  there  is  no  evidence  that  the  testator  or 
any  one  else  ever  spoke  of  these  parts  as  entire  cot- 
tages ;  therefore,  if  the  devise  is  confined  to  the  occu- 
pation, there  are  not  two  cottages  to  which  it  applies. 
Even  if  the  term  *'  cottage  "  may  be  applied  to  these 
parts  of  the  ground  floor,  still  there  are  strong  reasons 
for  supposing  that  the  testator  used  the  word  '^  cottage  ^ 
in  its  ordinary  sense,  and  did  not  intend  to  confine  the 
devise  to  these  parts*  For  there  is  no  appurtenance  be- 
longing to  either  part,  as  I  understand  the  evidenoe; 
and,  if  there  were  appurtenances  to  each,  they  would  not 
meet  the  terms  of  the  devise  in  their  primary  sense, 
which  are  applicable  to  appurtenances  belonging  to  the 
two  cottages  jointly.  Thus,  by  the  plaintiff's  construe^ 
lion,  this  part  of  the  devise  is  left  without  efl^t. 
Moreover,  it  is  improbable  that  the  owner  of  a  copy- 
hold house  should  intend  to  sever  the  inheritance  of  the 
ground  floor  from  the  room  over,  increasing  the  ma- 
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norial  hardens,  and  creating  in  perpetuity  the  incon-  Queen*$  Bench. 
venience  in  respect  of  occupation,  repsurs  and  otherwise,        ^^6(k 


trifling  from  soch  a  division :  and  it  is  more  improbable      ^*  ^«n- 
that  he  should  intend  so  to  act  in  respect  of  two  houses  ▼• 

it  the  same  time ;  the  dwellings  so  created  being  with-  .  .  _. 
out  any  right  of  access  to  highway,  to  water  and  other 
primary  requisites,  except  from  the  undefined  source  of 
noceooity.  And,  further,  the  plaintiff's  construction  de^ 
feats  the  declared  intention  of  the  testator  to  devise  the 
whole  of  the  property.  On  the  other  hand  the  defendant 
contends  that,  as  all  those  two  cottages,  with  all  the  ap* 
portenances  thereto  belonging,  form  the  subject  of  one 
devise,  and  as  two  cottages  with  the  appurtenances 
tbereto  belonging  had  formed  the  subject  of  one  copy- 
hold conveyance  to  the  testator  by  an  analogous  descrip« 
tiom  and  had  formed  the  subject  of  one  occupation  by 
Urn,  it  is  probable  that  this  copyhold  tenement  formed 
Ae  subject  of  the  devise ;  the  terms  being  capable  of 
being  applied  thereto. 

This  construction  is  the  more  probable,  as  it  giveis 
e&ct  to  the  uniting  of  two  cottages  into  one  subject  of 
devise  and  to  the  devise  of  all  the  appurtenances  be- 
kogpng  to  the  two  cottages  as  one  subject ;  there  being 
huge  appurtenances  belonging  to  the  Front  and  Book 
Cottages  jointiy;  and  as  it  avoids  the  absurdity  of 
dmding  the  inheritance  of  the  ground  floor  from  the 
floor  above  in  two  houses ;  and  as  it  disposes  of  aU  the 
testator^s  property  according  to  his  expressed  intention. 
With  respect  to  the  term  of  the  devise  referring  to  the 
oceiq»tion  of  the  granddaughter  and  W.  Hubbard^  this 
construction  does  not  reject  it,  but  gives  effect  thereto 
so  far  as  to  pass  that  which  was  in  their  occupation ; 
and  these  words  have  their  full  effect,  although  they 
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do  not  restrict  the  other  terms  of  the  devise  to  the  occu- 
pation. When  the  subject  of  the  devise  is  described 
solely  by  reference  to  occupation,  nothing  passes  that 
is  not  in  the  occupation  named,  as,  by  a  devise  of  all  my 
land  in  the  occupation  of  A.^  no  land  passes  that  is 
not  in  his  occupation :  but,  where  the  subject  of  the 
devise  is  either  named  or  specifically  described,  and  is 
also  said  to  be  in  a  certain  occupation,  then  that  which 
is  comprised  in  the  name  or  specific  description  will 
pass,  though  not  in  the  occupation  that  is  named. 
Goodtitle,  lessee  of  Badfard,  v.  Southern  (a),  is  an  ex- 
ample of  a  name,  where  a  devise  of  Troffues  Farm  in 
the  occupation  of  A,  B*  passed  parts  of  Troffues  Farm 
not  in  his  occupation.  Marshall  v.  Hopkins  (b)  is  an 
example  of  a  specific  description,  where  a  devise  of  a 
messuage  with  the  land  thereto  belonging,  in  the  occupa* 
tion  of  A.  B.,  except  Floodgate  Meadow,  passed  not  only 
the  messuage  and  two  acres  of  land  in  the  occupation 
of  ^.  B.  but  also  seventeen  acres  not  in  his  occupa- 
tion, they  being  shewn  to  have  been  purchased  by  the 
testator  with  the  messuage  as  belonging  thereto,  and 
to  have  been  occupied  by  him  with  the  messuage  till  a 
short  time  before  the  will ;  and  the  excepted  meadow 
not  being  in  the  occupation  of  A.  B.  Doe  dem.  Preedy 
V.  Holt(m(c)  may  be  referred  to  as  another  case  in 
which  a  description  was  not  restricted  to  the  occupa- 
tion named  therein.  In  one  of  these  cases  the  de- 
scription was  not  more  specific  than  in  the  devise  now 
in  question;  still  it  was  held  to  comprise  more  than 
was  in  the  occupation  named ;  and  efiect  was  held  to  be 


(a)  I  M.ffS.  299. 
(c)  4  A.^E.  76. 


(i)  15  East,  309. 
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given  to  the  mention  of  occupation  as  ascertaining  a  Qtiem*s  Bendu 
part  of  that  whole  which  was  devised.  ^^*^^' 

A  devise  of  the  land  in  the  occupation  of  A.  would      ^"  ***'"- 

Hubbard 

pass  only  the  dose  in  his  occupation ;  but  a  devise  of  ▼• 

HlXBBABD* 

the  house  in  the  occupation  of  A,  would  pass  the  whole     .    vrt  i 
houBe,  though  part  only  was  in  the  occupation  of  A. 

Upon  this  review  it  appears  to  me  that  the  defendant's 
construction  is  correct,  and  that  a  nonsuit  ought  to  be 
entered. 

With  respect  to  the  evidence  rejected^  I  am  of  opi- 
nion that  any  declaration  of  the  testator  indicating  that . 
he  spoke  of  his  copyhold  premises  by  the  description  of 
the  two  cottages  with  their  appurtenances  was  admis- 
dUe,  the  evidence  shewing  two  subjects  to  which  the 
description  is  applicable,  and  so  creating  an  ambiguity. 

The  question  was  open  to  objection  as  being  too 
ngue:  but^  if  it  was  confined  to  the  declarations 
iboye  mentioned,  I  think  It  was  admissible,  and  the 
rejection  was  ground  of  new  trial. 

TViGHTMAN  J.    It  appears  to  me  that  the  verdict  in    '  ^^ightman  j, ; 
this  case,  and  the  rejection  of  evidence  by  the  learned 
Judge,  were  both  correct,  and  that  the  rule  should  be 
discharged. 

The  testator,  Thomas  Hubbard^  in  1840,  was  ad- 
mitted to  ^^  all  those  two "  &c.  (His  Lordship  stated 
the  description  of  the  tenements  as  in  p.  230.,  antd.) 
By  his  will,  dated  in  March  1847,  the  testator,  after 
leaving  an  annuity  and  his  household  goods  to  his  wife, 
as  to  all  the  rest,  residue  and  remainder  of  his  estates 
whatsoever  and  wheresoever,  gives  a  close  called  Scot" 
ney*9  Close  to  be  divided  amongst  five  persons,  including 
three  of  his  sons ;  and  then  follows  the  devise  in  ques- 


A 
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Fphune  XV.     tion  in  the  following  form:  ^^  I  do  hereby  give  to  my 

'  _    son  David  Hubbard  all  those  two  cottages  or  tenement^ 

Dob  dem.      the  one  occupied  by  my  son  John  Hubbard,  the  Oither 
▼.  oconpied  by  my  granddaughter,  together  with  all  the 

wukimm  J.    appurtenances  thereto  belonging.*^    At  the  time  of  the 
making  of  the  will,  and.  of  the  death  of  the  testator^ 
John  Hubbard  his  son  was  in  the  occupation  of  a  room 
originally  part  of  a  cottage,  but  which,  several  yeai9 
before  the  making  of  the  will,  had  been  partitioned  off 
fi*om  the  rest  of  the  building,  had  a  separate  entrance, 
and  was  occupied  by  John  Hubbard  as  a  separate  dwell- 
ing, together  with  a  hovel,  part  of  the  property  of  the 
testator.    The  rest  of  the  building  from  which  the  room 
occupied  by  Jotm  Hubbard  had  been  taken  was,  in  the 
separate  occupation  of  David  Hubbard.     The  grand- 
daughter  likewise  was  in  the  occupation  of  a  room, 
originally  part  of  another  cottage,  from  which  it  had 
been  divided  in  a  similar  manner,  and  which,  from  the 
time  of  the  division,  had,  together  with  an  adjoining 
pantry,  been  used  as  a  separate  dwelling,  and  was  occu- 
pied by  the  testator's  granddaughter  as  such.     The  rest 
of  the  building  from  which  the  premises  in  her  occu- 
pation were  taken  was  in  the  separate  occupation  of 
William  Hubbard  as  a  separate  dwelling  place.     There 
was  also  a  building  occupied  as  a  dwelling  house  by 
James  Weston  at  the  time  of  making  the  will,  and  death 
of  the  testator,  and  part  of  his  property.     These  tene- 
ments were  part  of  the  premises  to  which  the  testator 
had  been  admitted  in  1820 ;  and  the  description  of  the 
premises  was  in  substance  the  same  as  that  in  a  previous 
admission  to  the  same  premises  in  1792. 

It  may  be  collected  from  the  evidence,  as  it  appears 
upon  the  notes  of  the  learned  Judge,  that  the  premises 
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to  wUch  the  testator  was  admitted  consisted  originally   Queen's  Bench. 

of  two  oottages,  with  outbuilding,  gardens,  yard  and      ^^^* 

Inmesteady  but  that  the  cottages  had  been  divided  in 

the  manner  described,  and  another  portion  of  the  pjre- 

mises  converted  into  a  dwelling  house,  so  that,  at  the 

time  of  the  will,  and  death  of  the  testator,  the  buildings 

jspaa  the  premises  had  been  converted  into  five  separate 

nd  distinct  dwelling  places  occupied  by  five  different 

penoBs. 

The  lessor  of  the  plaintiff  was  heir  at  law  of  the 
tortator:  but  the  defendant  claimed,  as  devisee,  not  only 
die  premises  in  the  occupation  of  the  testator's  son 
Mn  Hubbard  and  the  granddaughter,  but  the  whole  of 
the  premises  comprising  the  two  cottages  mentioned  in 
the  •^miaftiftim  upon  the  court  rolls,  and  as  they  existed 
brfwe  any  divirion  of  them  into  separate  dwellings  had 
taken  plaoe.  It  was  contended  for  the  devisee  that  the 
inmises  ^in  the  occupation  of  John  Hubbard  and  the 
pmddaughter  respectively  would  not  fulfil  the  descrip- 
tion in  the  devise  of  '^  two  cottages,"  and,  as  they  had 
no  other  premises  in  their  occupation,  the  description  in 
the  devise  was  false  in  that  respect,  and  should  be  re- 
jected; and  that,  under  the  remaining  terms  of  the 
devise,  the  property  in  question  would  pass. 

It  seems  to  me,  however,  that  the  premises  in  the 
oecapation  of  John  Hubbard  and  the  granddaughter  do 
fiilfil  all  the  terms  and  conditions  of  the  devise. 

There  is  no  definition  of  a  cottage  which  is  in- 
consistent with  the  rooms  occupied  by  those  persons 
respectively  as  separate  dwellings  being  described  as 
cottages,  though  originally  they  formed  parts  of  larger 
cottages.  A  large  dwelling  house  or  cottage  may  be 
divided  into  two  or  more  distinct  dwelling  houses  or 
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cottages,  and  each  part  may  be  so  described.  A  cot- 
tage,  in  Johnson's  and  other  English  dictionaries,  is  said 
to  be  '^  a  small  house,"  and  a  house  is  said  to  be  ''  a 
dwelling  place  ;'^  so  that  any  small  dwelling  place  may 
without  impropriety  of  language  be  described  as  a 
cottage. 

But,  even  if  this  were  not  so,  can  the  legal  maxim, 
that  a  false  demonstration  does  not  prejudice,  apply  to 
this  case  ?  I  think  not.  The  maxim  applies  only  (as 
expressed  by  Lord  Kenyon  in  the  case  of  Thomaz  y. 
ThomcLs  (a))  to  cases  in  which  the  false  demonstration 
is  superadded  to  that  which  was  sufficiently  certMn 
before.  In  the  present  case,  if  the  tlemonstration  sud 
to  be  false  were  rejected,  the  terms  of  the  devise  would 
be:  —  "I  do  hereby  give  to  my  son  David  Hubbard 
two  cottages  or  tenements,  together  with  all  the  appur- 
tenances thereto  belonging,"  leaving  it  uncertain  which 
or  where :  and,  if  it  should  be  said  that  it  is  j^imft  facie 
to  be  intended  that  the  testator  had  only  two  cottages, 
as  no  more  are  mentioned,  the  evidence  shews  that, 
whatever  may  be  the  case  with  respect  to  the  premises 
in  John  Hubbard*Q  and  the  granddaughter's  occupation, 
there  was  a  distinct  building  in  the  occupation  of 
James  Weston^  which  was  as  much  entitled  to  the 
description  of  a  cottage  as  any  building  which  belonged 
to  the  testator,  who  therefore,  at  the  time  of  his  death, 
was  the  owner  of  three  cottages.  There  is,  as  it  seems 
to  me,  no  such  certainty  as  to  the  property  devised, 
remaining  either  upon  the  face  of  the  will  itself,  or 
upon  the  evidence,  as  will  warrant  the  Court  in  dis-* 
pensing  with  the  demonstration,  and  that,  if  that  be 
rejected,  the  devise  fails  for  want  of  the  sufficient  cer- 
tainty to  disinherit  an  heir  at  law. 


(a)  6  r./?.  671.  676. 
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.  I  am  also   of  opinion  that  the  learned  Judge  was  Queen's  Bench, 
right  in  rejecting  evidence  of  the  intention  of  the  tes-        1850. 
tator  as  to  the  property  he  meant  to  devise  to  David 
HMard.     The  effect  of  such  evidence  would  be  to 
Taiy  the  apparent  meaning  of  the  testator's  words^  and 
make  a  new  will  by  parol. 

Upon  the  whole,  therefore,  my  opinion  is  in  favour 
of  the  plaintiff. 


Dob  dem. 

IIUBBAKD 

▼. 

Hubbard. 

Wightman  J. 


Patteson  J.    I  am  of  opinion  that  the  rule  must  be 
diadnrged,  upon  the  ground  that  the  words  in  the  will, 
''the  one  occupied  by  my  son  John  Hubbard,  the  other 
oeaii»ed  by  my  granddaughter,"  cannot  be  rejected 
withoat  making  the  devise  vague  and  insensible;  and 
Ebwiae  that  those  words  are  not  falsa  demonstratio, 
hot  that  there  are  premises  to  which  they  are  properly 
ifpGcable.     I  agree  to  the  doctrine  that  falsa  demon- 
sbatio  non  nocet :  but  that  is  only  where  the  words  of 
the  devise,  exclusive  of  that  falsa  demonstratio,  are  suiB- 
eieat  of  themselves  to  describe  the  property  intended  to 
be  devised,  reference  being  had,  if  necessary,  to  the  situ- 
ation of  the  premises,  to  the  names  by  which  they  have 
been  known,  or  to  other  circumstances  properly  point- 
ra%  to  the  meaning  of  the  description  in  the  will.    Now 
let  OS  here  strike  out  the  words  of  falsa  demonstratio, 
asBoming  it  to  be  so :  and  what  have  we  left  ?    ^^  I  do 
hereby  give  to  my  son  David  Hubbard  all  those  two 
cottages  or  tenements,  together  with  all  the  appur* 
tenances   thereto   belonging."     There    arc    no  words 
pointing  out  what  particular  cottages;   no  words  of 
locality,  not  even  of  a  parish ;  not  even  the  word  "  my" 
is  added ;  nothing  which,  in  itself,  or  by  reference,  can 
identify  the  property,  unless  you  read  the  words  which 

TOL.  XT.  K.  8.  B 
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are  supposed  to  be  falsa  demonstratio.  In  the  two 
cases  mainly  relied  on,  Goodtitle,  lessee  of  Radford^  t. 
Southern  (a)  and  Down  v.  Doum  {b)^  the  description  was 
complete  without  the  words  which  were  falsa  demon- 
stratio. 

But,  secondly,  I  think  that  there  is  no  falsa  demons 
stratia  Somethmg  was  in  the  occupation  of  John 
Hubbard,  and  something  also  in  that  of  the  grand^ 
daughter.  The  question  is,  whether  each  of  the  things 
so  occupied  can  properly  be  called  a  '^  cottage  ^  or 
''  tenement."  Now,  the  instrument  in  which  they  are 
found  being  a  will,  the  words  must  be  taken  in  their 
popular  and  familiar  sense,  unless  they  be  such  as  hav^e 
a  strict  legal  and  technical  meaning.  The  premises  so 
occupied  appear  to  have  been  occupied  for  years  in 
severalty  by  the  persons  named,  having  been  partir 
tioned  off  from  what  originally  constituted  two  larger 
cottages.  I  know  nothing  which  can  prevent  an  owner 
of  a  cottage  from  dividing  it  and  converting  it  into  two 
cottages  if  he  thinks  fit  to  do  so.  Here  the  two  original 
cottages  have  certainly  been  divided  into  five  residences^ 
one  occupied  by  John  Hubbard,  one  by  the  grand- 
daughter, one  by  William  Hubbard,  one  by  James  WuUm^ 
and  one  by  David  Hubbard  I  cannot  see  why  each 
of  these  residences  may  not  properly  be  described  as  a 
cottage  or  tenement :  and  then,  reading  the  words  sup- 
posed to  be  falsa  demonstratio  with  the  words  '<  cot- 
tages or  tenements,*'  we  have  a  complete  and  true 
description.  But  it  is  said  that  this  construction  will 
not  satisfy  the  words  ^^  together  with  all  the  appur- 
tenances thereunto  belonging."  With  regard  to  Jokm 
Hubbard  it  will ;  for  there  is  a  hovel  occupied  by  him 


(a)  1  M.  4-  S.  299. 


{h)  7  Taunt,  34S. 
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qMurt  from  hid  oottage.    And  with  respect  to  the  grand-  QuserCs  Bench. 
dangfater  there  is  also  a  pantiy. 

It  is  true  that  by  the  words^  "  all  the  rest,  residue 
nd  remtinder  of  my  estates,"  it  would  seem  that  the 
totitor  did  not  mean  to  die  intestate  as  to  any  part; 
but  there  is  no  ease  in  which  such  an  intention  has  been 
aDoved  to  enlarge  subsequent  words  of  devise,  and  ex- 
tad  them  to  premises  to  which  they  are  not  in  them- 
tehee  applioable,  if  those  subsequent  words  are  in  them- 
tdnB  sensible,  and  there  be  premises  on  which  they 
an  operate.  The  testator  did  not  intend  to  die  intes- 
tate; but  he  has  not  used  terms  sufficient  to  prevent  his 
dtrngso. 

With  regard  to  the  rejection  of  evidence,  I  am  dear 
Art  the  learned  Judge  was  right.  The  question  put 
tDthe  witness  was  calculated  to  elicit  an  answer  whieh 
voiild  in  truth  have  established  a  verbal  will  contrary 
tDthe  written  words. 


Lend  Campbell  C.  J.   I  am  of  opinion  that  the  rule 
fir  a  new  trial  in  this  case  should  be  discharged. 

Whatever  conjecture  may  be  formed  as  to  the  secret 

bientions  of  the  testator,  the  language  to  be  found  in 

Ub  will  appears  to  me  to  be  insufficient  to  carry  the 

premises  sought  to  be  recovered  in  this  ejectment  from 

As  hrir  at  law  to  the  defendant.    We  are,  undoubtedly, 

to  receive  parol  evidence  as  to  the  subjects  of  the  de- 

vise,  their  local  situation,  the  mode  of  their  enjoyment, 

wd  the  names  by  which  they  were  known.     Looking 

to  the  evidence  reported  to  us  by  the  learned  Judge,  I 

eaanot  agree  that  there  is  not  property  which  cor- 

loponda  with  the  description  in  the  devise  to  David 

BMarJL     The   objection  rests  upon  the  supposition 
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Foiunie  XV,    that  a  cottage  necessarily  means  the  whole  interior  of  a 

small  house  under  its  roof,  and  within  its  four  walk : 

DoK  dem.      \y^^  J  conceive  that  there  may  be  two  cottages  under 

Hubbard  •' 

▼•  the  same  roof,  divided  from  each  other  by  an  internal 

IIqbbard. 

,     ,  partition,  and  that  one  cottage  may  be  divided  into  two 

CampbeU  c.  J.   by  such  an  internal  partition,  and  by  opening  a  new  outer 

door.  The  definition  of  "  cottage"  contended  for  by  the 
defendant  receives  some  countenance  from  that  in  Co. 
Litt.  56.  b. ;  '^  Cottage,  cotagium^  is  a  little  house  with- 
out land  to  it;"  and  from  stat.  31  Eliz.  c.  7.  respecting 
the  erection  and  occupation  of  cottages,  which  seems  to 
consider  the  whole  building  as  one  cottage,  though  oc- 
cupied by  several  families  (a).  But  we  must  suppose 
*  the  word  to  be  used  by  the  testator  in  its  common  and 

familiar  acceptation ;  and  Dr.  Johmon  in  his  Dictionary 
defines  cottage  to  be  ^^  a  hut ;  a  mean  habitation ;  a 
cot;  a  little  house."  In  Domesday  Book,  Cotmanm{b) 
are  often  mentioned ;  and  their  dwellings  were  probably 
called  cots  or  cottagesy  of  whatever  size  or  howsoever 
constructed.  In  the  more  limited  sense  of  the  word, 
tim  testator  died  seised  of  ^^  two  cottages  or  tenements,** 
the  one  occupied  by  John  Hubbard,  and  the  other  by 
his  granddaughter.  Fifteen  years  before  his  deatb  a 
part  of  the  back  cottage  had  been  divided  from  the 
rest  by  a  partition ;  and  an  outer  door  had  been  made 
to  the  part  so  partitioned  off.  This  part,  afterwards 
remaining  without  any  internal  communication  with 
the  other  part,  had  been  separately  occupied ;  and  it  was 
so  occupied,  at  the  date  of  the  will  and  at  the  death  of 

(a)  See  sect.  6. 

(M  See  Ihme$day  Book,  fol.  177  A. ;  bIso  pp.  xxti,  xxtii,  of  the  Gene- 
nl  Introduction  to  Libn  Censualii  vocati  Dometday  Book  ludicea^  1816» 
published  under  tlie  Record  Commission,  1816.  Also  SpelmanU  Gloiotir, 
153.  subr.  Coia,  &c. 
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a  complete  accurate  description  of  the  subject  matter 
devised  before  the  falsa  demonstratio  was  added :  ''  all 
that  my  farm  "  "  called  Trogues  Farm,  ^tuate  within 
the  parish  of  DJ*  The  Court  there  proceeded  upon 
the  ground  that  this  was  a  plain  and  certain  description, 
before  they  would  allow  the  devise  to  be  extended  to 
land  not  in  the  occupation  of  A,  Clay.  In  like  manner, 
in  Doum  v.  Down  (a),  where  the  devise  was,  all  my 
'^  farm/  and  lands  called  Coltsfoot  Farm^  situate  in  or 
near  the  parishes  of  D,y  W.,  and  T.,"  now  *^  on  lease 
to  Field,^  although  it  was  held  that  a  close  of  seven 
acres,  part  of  Coltsfoot  Farm,  excepted  out  of  die 
lease  to  Mary  Field,  did  pass,  this  proceeded  upon  the 
ground  that  the  subject  matter  devised  was  clearly 
identified  prior  to  the  additional  demonstration  '^  now 
on  lease  to  Mary  Field/*  In  the  hypothetical  case  put 
at  the  bar,  of  a  devise  of  '^  all  my  house  ntuate  in 
LincolfCs  Inn  Fields  in  the  county  of  Middlesex,  in  the 
occupation  of  A,,^  the  testator  dying  possessed  of  one 
house  in  LincoMs  Inn  Fields,  and  A.  having  been  in 
the  occupation  only  of  a  part  of  it,  I  make  no  doabt 
that  the  whole  house  would  pass,  there  being  a  pliiin 
and  certain  description  independently  of  the  occupation, 
and  there  being  no  other  mode  of  giving  full  effect  to 
the  language  of  the  devise.  In  the  present  case,  I  do 
not  think  that  there  is  any  canon  of  construction  by 
which  the  words  of  occupation  can  be  rejected. 

To  get  at  the  intention  of  the  testator,  considerable 
stress  was  laid  at  the  bar  on  the  description  of  the 
parcels  in  the  copyhold  admissions;  but  it  is  well 
known  from  experience  that  the  description  of  parcels 


(a)  7  TaunU  343. 
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wise  be  given  to  the  language  employed  in  that  spe- 
cific devise ;  and  the  heir  at  law  is  still  entitled  to  the 
usual  advantage  which  belongs  to  him,  if  the  intention 
which  his  ancestor  may  have  had  to  disinherit  him  has 
not  been  effcctuaUj  executed. 

For  these  reasons  I  think,  with  my  brothers  Patteson 
and  Wightman,  that  the  right  construction  was  put 
upon  the  will  at  the  trial,  and  that  the  heir  at  law  is 
entitled  to  recover;  although  I  am  sincerely  difiident 
of  my  opinion,  as  it  is  contrary  to  that  entertained  after 
great  deliberation  by  my  brother  Erie. 

With  respect  to  the  rejection  of  evidence,  I  clearly 
think  that  the  learned  Judge  was  right  in  overruling 
the  question  proposed  to  be  put  to  the  witness  who 
prepared  the  will  respecting  the  verbal  instructions  he 
received  from  the  testator,  *'  AVhat  did  he  say  about  the 
two  cottages?",  as  this  was  not  confined  to  an  inquiry 
into  the  meaning  which  the  testator  usually  affixed  to 
the  expression  his  two  cottaffes,  or  the  designation  by 
which  any  part  of  his  real  property  usually  went,  but 
was  calculated  to  bring  out  an  answer,  which  could  not 
be  admissible  evidence,  with  regard  to  his  intentions  in 
making  the  will,  irrespective  of  the  language  of  the  will 
itself. 

The  rule  for  a  new  trial  must,  therefore,  be  dis- 
charged. 

Rule  discharsred. 
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The  Queen  against  Tyrwhitt,  Esq.  .va'^asT 

VASHLEYy  on  this  day,  moved  for  a  rule  nisi  in  An  auditor  of 

^      .  TO*  ipoor  Janr 

lieu  of  a  mandamus  under  stat.  11  &  12   Vict  district  dis- 

c  44.  *.  5.,  calling  on  Robert  Philip  Tyrwhitty  Esq.,  one  disbursements" 

of  the  Metropolitan  Police  ma^trates,  to  shew  cause  of  the  overwore 

why  he  should  not  hear  and  determine  the  after  men-  TOUtM^^rish 

tioned  information.  f  "*^  surcharged 

them  with  the 

It  appeared  on  affidavit  that  James  Hales  Mitchenery  amount. ;  More 

than  six 

the  auditor  of  the  Metropolitan  Poor   Law  district  mouths,  but 
which  comprises  the  Holborn  Union,  on  5th  July  1849,  months,  afier 
^sallowed  certain  disbursements  made  by  the  overseers  anceand  sur- 
of  the  united  parishes  of  St.  Andrewy  Holboniy  and  ^^3;  ^^^ 
SL  George  the  Martm-y  which  are  comprised  in  that  ™"Jp«*  ?">-. 

•^  •^  ^  ceedmgs  against 

Union,  and  surcharged  the  overseers  with  the  amount,  **»«»"»  ^o*"  "on- 

*^  ^  payment,  before 

2031  17*.  ScL     There  was  no  appeal;  and  the  disal-  one  of  the  me- 

I  .  tropoUtan 

hmance  and   surcharge  were  regular  in    form.     The  police  ma- 
aufitor  exhibited  an  information  against  the  overseers  fione-^The*"^ 
for  nonpayment  of  the  sum  surcharged,  before  Mr.  Tyr-  i^^Jefuwd^to'' 
vhitty  on  the  30th  of  March  1850.  f"f '^i".  '^^ 

information  on 

Stat  2  &  3  Vict.  c.  71.  s.  14.  authorises  a  Metro-  f he  ground  that 

It  was  not  in 

poKtan  Police  magistrate,  sitting  within  the  Metropolitan  *>">e,  and  a  rule 

■n  1.  .       .  .  under  Stat.  11 

"ouce  district,  to  do  alone  any  act  which  by  any  law  &12  Vict.c.44. 

,        .  .    .  *.  5.  having 

tnen  m  torce,  or  by  any  law  not  containmg  an  express  been  obtained 
enactment  to  the  contrary  thereafter  to  be  made,  wa:j  or  "^"id,  thlt 
fihonld  be  directed  to  be  done  by  more  than  one  justice.  |['^ti,^n"^ici, 
The  same  statute,  sect.  44,  enacts  that  all  offences  com-  *"  a"d»ior  must 

'  '  commence  pro- 

ceedings before 
a  police  magistrate  sitting  alone  was  regulated  by  the  Poor  Law  Union  Charges  Amend- 
ment Act,  12  &  13  Vict.    c.  103.  s.  9.,   and  not  by  the  Metropolitan  Police  Act,  2&3 
Fict.  c.  71.  «.  44. ;  and  consequently  that  the  information  was  in  time :  and  the  Court  made 
the  rule  absolute. 


250 


Q.B.   TRINITY  TERM, 


Fotume  AT. 

1850. 


The  QiTKKK 
Tyrwhitt. 


mitted  within  the  limits  of  the  Metropolitan  Police  dis- 
trict^ which  hj  that  or  any  other  act  are  punishable 
on  summary  conviction  before  a  justice  or  justices  of 
the  peace,  may  be  heard  and  determined  by  any  of  the 
said  magistrates  sitting  at  one  of  the  stud  police  courts, 
in  a  summary  way,  *^  within  six  calendar  months  at  the 
farthest  next  after  the  commission  of  such  offence,  or 
within  such  shorter  time  as  shall  be  limited  by  the  act 
specifying  the  offence,  and  not  afterwards." 

The  authority  of  the  auditor  to  proceed  for  the  sum 
surcharged  is  under  the  various  Poor  Law  Amendment 
Acts.  Stat  7  &  8  Vict.  c.  101.  s.  32.  enacts  that  it  is 
to  be  recovered  in  the  same  manner  as  penalties  and 
forfeitures  may  be  recovered  under  the  provisions  of 
Stat.  4  &  5  ^.4.  c.  76.  Under  the  last  mentioned  act, 
sect.  99,  penalties  and  forfeitures  are  to  be  recovered 
before  two  justices.  Stat.  12  &  13  Vict.  c.  103.  s.  9. 
enacts  that  **  no  auditor  shall  conunence  any  such  pro- 
ceeding after  the  lapse  of  nine  calendar  months  from 
the  disallowance  or  surcharge  by  such  auditor,  or,  in 
the  event  of  an  application  by  way  of  appeal  against  the 
same  to  the  Court  of  Queen's  Bench  or  to  the  Poor 
Law  Board,  after  the  lapse  of  nine  calendar  months 
from  the  determination  thereupon." 

As  the  power  of  the  police  magistrate  sitting  alone, 
to  hear  as  two  justices  might,  depended  upon  the  Me- 
tropolitan  Police  Act  (already  cited) ;  and  as  the  ap- 
plication to  the  magistrate  in  the  present  case  was 
more  than  six  calendar  months  after  the  money  was 
payable  by  the  overseers,  though  less  than  nine  ca- 
lendar months  after  the  disallowance  and  surcharge,  a 
question  arose  whether  the  period  within  which  pro- 
ceedings of  this  nature  were  to  be  commenced  before  a 
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Metropolitan  Police  magistrate  eatting  alone  was  to  be  Q^^een^s  Seneh, 

dnt  given  by  the  Poor  Law  Act,  or  the  period  pre- '■ 

sensed  by  the  MetropoUtan  PoKce  Act.  '^^  ^""^ 

Mr.  TyrwkUt,  in  order  to  allow  the  opinion  of  this      TyRwannr. 
Court  to  be  taken^  refused  to  hear  the  information. 

The  Court  (a),  on  Pashley^a  motion,  granted  a  rule 
do.  Ltuh  then  shewed  cause  in  the  first  instance ;  and 
Paskky  was  heard  in  reply. 

The  arguments  consisted  in  a  comparison  of  the  dif- 
ferent parts  of  the  statutes  in  question.  The  Court, 
in  tbeir  judgment,  entered  so  much  in  detail  into  those 
proraons  as  to  render  any  further  statement  unne- 
OMaiy. 

Cur,  adv.  vult. 

On  a  subsequent  day  in  this  term  (4th  June), 
Lord  Campbell  C.  J.   delivered  the  judgment  of 
the  Court     Afiter  stating  the  nature  of  the  applica- 
tion against  the  overseers,  his  Lordship  proceeded  as 
fdlows. 

Hie  information  discloses  that,  upon  an  audit  duly 
Ud,  JUitchener  has  disallowed  various  items  in  the 
aocount  of  ^bursements,  amounting  to  203/.  I7s.  Sd., 
3nd  surcharged  them  for  the  same ;  that  he  has  re-  « 

ported  the  certificate  of  this  surcharge  to  the  Poor 
Iaw  Commissioners  less  than  nine  months,  and  more 
than  dx  months,  before  the  exhibiting  of  the  in- 
fonnation ;  and  that  the  overseers  named  then  became 
ud  are  liable  to  pay  the  sums  disallowed  to  the 
treasurer  of  the  Guardians  of  the  union,  which  they 
hate  neglected  and  refused  to  do.     The  question,  upon 

(a)  Ix>rd  Campbell  C.  J.,  Patteson,  Coleridge  and  Erie  Js. 
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the  answer  to  whieh  this  rule  depends,  is,  whether  after 
the  expiration  of  six  months  from  the  date  of  the  cer- 
tificate of  surcharge  the  Police  magistrate  has  any 
jurisdiction.  And  this  will  depend  upon  the  construction 
of  several  statutes,  one  class  of  which  provides  for  the 
enforcing  payment  of  moneys  disallowed  and  surcharged 
by  auditors,  the  other  gives  jurisdiction  to  police 
magistrates. 

The  auditor  of  a  district  derives  his  authority  from 
Stat.  7  &  8  Vict  c.  101.  s.  32.  :  and  the  moneys  which 
he  shall  certify  to  be  due  are,  by  that  section,  made 
recoverable  on  nonpayment  in  the  same  manner  as 
penalties  and  forfeitures  may  be  recovered  under  the 
Poor  Law  Amendment  Act,  A  8c  5  W,  4.  c.  76. ;  by 
the  99th  section  of  which  penalties  and  forfeitures 
inflicted  by  it  for  any  offence  against  it  shall,  upon 
proof  and  conviction  of  the  offences  respectively  before 
any  two  justices,  be  levied  by  distress  and  sale,  and 
ultimately,  if  necessary,  payment  enforced  by  imprison- 
ment for  a  limited  period. 

Stat.  7  &  8  Vict.  c.  101.  s.  32.  directs  that  the  au- 
ditor  shall  proceed  as  soon  as  may  be  to  enforce  the 
payment.  And  we  may  observe,  in  passing,  that  the 
Court,  in  any  matter  wherein  it  has  discretion,  will  pay 
great  regard  to  this  direction  of  the  statute,  which 
generally  speaking  works  no  hardship  on  the  indi- 
vidual officer,  and  is  very  just  to  the  ratepayers ;  for 
it  is  obviously  right  that  those  who  have  suffered 
by  the  illegal  disbursement  should  have  the  benefit 
of  the  repayment,  which  in  a  flux  body  is  only  to 
be  secured,  if  at  all,  by  making  the  one  follow  the 
other  as  soon  as  may  be.     By  this  statute,  however,  no 
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strict  limitation  of  time  is  Imposed.     But  stat.  1 1  &   Qucai^s  Bench. 

12  VicL  c.  43.,  the  act  to  facilitate  the  performance  of  1_ 

the  duties  of  justices  out  of  sessions  with  respect  to  ^^^  Queen 
ttimmary  convictions  and  orders,  in  its  11th  section  Tyrwhot, 
preflcribes  generallj.  In  words  which  are  large  enough 
to  embrace  the  present  case,  that  the  information  shall 
be  laid  within  six  calendar  months  from  the  time  when 
the  matter  thereof  arose.  But  stat.  12  &  13  Vict, 
C.103.  «•  9.y  reciting  this  section,  declares  and  enacts 
that  it  shall  not  be  deemed  to  apply  to  anj  such  pro- 
ceeding by  an  auditor,  but  that  he  shall  not  commence 
uij  sach  proceeding  after  the  lapse  of  nine  calendar 
months  from  the  disallowance  or  surcharge. 

The  effect  of  the  different  statutes  which  we  have  now 

mentioned  seems  to  be,  clearly,  that  at  any  time  within 

lune  months  from  the  disallowance  or  surcharge  the 

auditor  may  lay  his  Information,  and  the  justices  have 

jurisdiction  to  hear  it ;  It  Is  the  duty  of  the  former  to  lay 

it  "as  soon  as  may  be;"  but,  in  order  probably  to  give 

time  for  the  superintending  interference  of  the  Poor 

Law  Commissioners  upon  all  the  circumstances  of  every 

case,  the  extended  period  of  nine  months  is  allowed, 

daring  which  thejurisdiction  is  preserved.    The  section 

last  cited,    expressly  naming    "  disallowance    or  sur- 

chaige,"  excludes  all  question  that  such  a  proceeding 

as  the  present  is  within  its  operation. 

If,  therefore,  the  present  had  been  an  application  to 
two  ordinary  justices  of  the  peace,  we  do  not  see  how 
any  reasonable  question  could  have  been  made.  But  It 
is  eaii  that  an  application  to  a  single  police  magistrate 
stands  on  a  different  footing.  By  stat.  2  &  3  Vict,  e.  71. 
#•  14.,  any  one  of  such  magistrates  may  do  at  any  Police 
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Court  any  act  which,  by  any  law  then  in  force,  or  by 
any  law  not  containing  an  expresB  enactment  to  the 
contrary  thereafter  to    be    made,   was  or  should  be 
directed  to  be  done  by  more  than  one  justice.     And 
by  section  44  of  the  same  statute  all  oflfences  under 
that  or  any  other   act   punishable  on   smnmary  con- 
viction before  a  justice  or  justices  of  the  peace  may 
be  heard  and  determined  by  any  police  magistrate 
within  six  calendar  months  at  the  farthest  next  after 
the  commission,  or  within  such  shorter  time  as  shall  be 
limited  by  the  act  specifying  the  offence,  and  not  after^ 
wards.     The  first  of  these  sections  is  in  terms  clearly 
large  enough  to  give  the  police  magistrate  jurisdiction 
to  entertdn  a  complaint  by  an  auditor  for  non-payment 
of  a  sum  disallowed  or  surchaiged,  and  to  enforce  the 
payment:  both  of  them  are  acts  directed  by  another 
statute  to  be  done  by  more  than  one  justice :  and  the 
legislature  seems  purposely   to  have  used  the  most 
general  words,  in  order  to  embrace  every  possible  case. 
In  this  section  there  is  no  limitation  as  to  time ;  and, 
unless  the  limitation  in  the  44th  section  applies,  the 
jurisdiction  of  the  police  magistrate  would  be  subject 
only  to  the  same  restriction,  in  this  respect,  in  any 
particular  case,  to  which  that  of  two  ma^strates  would 
be  subject  in  the  same  case.     Now  in  the  44th  section 
the  language  is  narrower ;  the  limitation  as  to  time  is 
confined   to  the  hearing  and  determining  charges  for 
offences  punishable  on  summary  conviction ;  the  statute 
contemplates  informations  in  cases  which  are,  and  which 
arc  not,  of  a  criminal  nature,  and  in  some  particulars 
varies  its  provisions  accordingly;  as,  for  example,  in 
the  1 9th  section,  which  allows  the  magistrates  to  pnH 
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oeed,  under  certain  circumstances,  in  the  absence  of  the  Queen's  Bench. 
pirtj  when  the  case,  is  not  of  a  criminal  nature,  but        ^^^0* 
£reetB  him  to  issue  his  warrant  for  his  apprehension  if    ^^®  Quran 
die  case  be  of  a  criminal  nature,  in  order  that  the  in-     Ttrwhitt. 
foimation  may  be  heard  and  determined.     The  word 
^offence  "  is  so  general  that  in  itself  it  may  well  com- 
pda^  not  only  matters  properly  criminal,   but  those 
aho  which  are  not ;  and  whether  in  any  particular  case 
it  shall  be  held  to  embrace  both,  or  be  restrained  to  the 
fonoer  only,  must  depend  very  much  upon  the  context 
of  the  sentence,  or  the  object  of  the  provision,  in  which 
it  is  found.      Seeing  how  many  and  various  are  the 
enactmenta  of  the  statute  in  question  to  which  this 
limitation  of  time  may  be  intended  to  apply,  it  would 
not  be  safcj  perhaps,  to  lay  down  any  rule  more  precise 
than  this.     Kor  is  it  necessary  for  the  decision  of  the 
case  now  before  us ;  for,  even  if  we  were  to  hold  that 
in  thiaaection  " offences "  must  have  the  larger  mean- 
ing, and  that,  looking  to  this  section  alone,  the  complaint 
of  the  auditor  must  have  been  made  within  six  months, 
yet  we  think  that,  by  a  clear  and  necessary  implica- 
tion, the  time  is  enlarged  by  stat.  12  &  13  Vict  c.  103. 
j;  9.     That  enactment  was  occasioned  by  the  doubts 
which  had  been  entertained,  whether  the  provision  of 
stat.  11  &  12  Vict  c.  43.  s.  11.  applied  to  such  a  case  as 
the  present  when  brought  before  two  ordinary  justices 
of  the  peace ;  and  it  removes  that  doubt :  but  it  is  not 
confined  to  a  declaration  and  enactment  that  it  does  not, 
but  goes  on  to  enact  in  general  terms  a  limitation  of 
nine  months  to  the  commencement  of  such  a  proceed-  • 

ing.     It  virtually,  therefore,  authorises  the  commence- 
ment for  the  whole  of  that  extended  period ;  and,  as 
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operation  to  proceedings  before  ordinary  justices,  so  it 

e  Qqeeh  YTOuId  bc  Unreasonable  to  imply  any  such  restndnt. 
Ttrwhitt.]  It  is  a  new  limitation  first  created  by  this  section ;  it 
regards  a  subject  matter  over  which  the  police  magis- 
trate has,  in  all  other  respects,  the  same  jurisdiction  as 
two  ordinary  justices ;  the  limitation  of  time  has  not 
reference  to  the  tribunal  before  which  the  parties  ap- 
pear, but  to  the  circumstances  of  the  complunt,  the 
complainant,  and  the  parties  complained  against,  all 
which  are  the  same  before  either  tribunal ;  and  it  would 
be  a  defect  in  the  law  to  be  remedied,  if,  it  being  proper 
to  allow  nine  months  in  the  one  case,  six  months  only 
were  allowed  in  the  other.  We  are  not  compelled  so 
to  read  the  statute  as  to  find  that  such  defect  exists. 
We  think,  therefore,  that  the  application  was  made 
in  due  time,  and  that  the  rule  must  be  absolute. 

Kule  absolute  (a). 

(a)  Reported  by  C.  Blackburn,  Esq. 
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Dob  on  the  demise  of  Davenish  against       Saturday, 

^,  May  25Xh. 

MOFFATT. 

EJECTMENT  for  premises  in  Essex,     Demise  laid  ^.,  who  held 
a  long  lease  of 

on  30th  September  1848.     On  the  trials  before  certain  pre- 
JFighiman  J.,  at  the  Essex  Spring  assizes,  1849,  it  bywnting(not 
appeared  that  the  defendant  was  in  possession  of  the  agrcedrby 
premises  under  the  terms  of  a  written  agreement  not  ^nt^^jj^j^^ 
under  seal    It  bore  date  on  the  18th  September  1845,  for*  !««=« '"o*" 

••  three  years, 

and  was  expressed  to  be  made  between  Davenislu  the  ^^^  ^9**»  *^7'- 

^  (ember  1845, 

lesBor  of  the  plidntiff,  and  Moffatt,  the  defendant.     The  by  a,  to  b., 

,  and  tliati  if  B. 

agreement  was  that  Davenish  should  let  and  Moffatt  should,  at  the 

take  the  premises  for  the  term  of  three  years  from  the  of  three  years 

29th  SeptenAer  1845,  at  the  ycarlyrcnt  of  60/.  payable  ^^'^Zi^^'"'^ 

quarterly.     This  part  of  the  agreement  was  expressed  ^*|J";*|Jy"2|*^^j 

in  words  which,  before  stat,  7  &  8  Vict.  c.  76.  came  months  before 

the  end  of  such 

into  operation,  would  have  operated  as  a  demise  for  term,  y^.  should 

,  renew  the 

three  years.    The  agreement  then  provided  that,  in  case  tenancy  for  a 
Mafftatt  should,  at  the  end  of  tlie  said  term  of  three  uiree^^ycars,  or 
years,  desire  to  renew  his  tenancy  for  a  further  terra  of  ^JJ^^of  ^/s*^'" 
three  years,  or  to  take  an  underlease  of  the  premises  ^^^^^^^f"^^ 
for  the  remainder  of  the  term  which  Davenish  might  J^-  was  kt  into 

possession  and 

then  have  in  the  premises,  wanting  one  day,  Moffatt  paid  rent,  and 

afterwards  gave 
notice  that  he 
m  renewal  of  his  tenancy  ; "  but  the  renewal  was  not  ajjrccd  upon  ;   and  the  original 
of  three  years  expired,     y/.,  without  giving  notice  to  quit,  brought  ejectment,  laying 
tiM  dcfoise  on  30th  September,  1848. 

Scac  7  &  8  Vict.  c.  76.  was  in  force  from  1st  January,  1844,  to  1st  October,  184.';. 
Held,  that  the  dcmi&e,  not  under  seal,  operated  as  an  agreement  for  a  lease,  and  that,  by 
the  payment  of  rent,  B.  became  tenant  from  year  to  year  subject  to  the  terms  of  the  agree- 
meot  ;  tliat  his  interest  expired  of  itself  at  the  end  of  the  term  of  three  years  tirst  nan- 
lioDed  in  the  agreement,  without  any  notice  to  quit;  and  that  his  having  exorcised  his 
opcioa  to  uke  a  renewed  term  and  given  notice  accordingly  gave  him  no  interest  in  the 
land  ;  and,  consequently,  that  the  pUintifT  was  entitled  to  the  verdict. 

VOL.  XV.  N.  S.  » 
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should  be  at  liberty  to  give  notice  in  writing  of  Booh 
his  desire  to  Davenish  six  months  before  the  ezpiiatikm 
of  the  first  mentioned  term  of  three  years,  and  Dccoe- 
nish  should  thereupon  renew  the  tenanqr  for  a  further 
term  of  three  years,  or  grant  an  underlease,  as  the  case 
might  be.  Under  this  agreement  the  defendant  was 
let  into  possession  in  September  1845,  and  paid  rent  to 
the  lessor  of  the  plaintiff.  In  March  1848  (six  months 
before  the  expiration  of  the  first  three  years),  the  de- 
fendant gave  the  lessor  of  the  plaintiff  notice  in  writing 
that  he  desired  to  have  the  tenancy  renewed  for  the 
further  term  of  three  years.  The  lessor  of  the  pluntiff 
proceeded  to  prepare  a  lease  for  such  a  renewal :  but  a 
dispute  arose  about  the  terms;  and  finally  this  eject- 
ment was  brought.  No  six  months'  notice  to  quit  had 
been  given.  No  rent  appeared  to  have  been  paid 
between  the  giving^  of  the  notice  of  desire  to  have  a 
renewal  and  the  end  of  the  three  years. 

The  learned  Judge  directed  a  verdict  for  the  defend- 
ant, giving  leave  to  move  to  enter  a  verdict  for  the 
plaintiff.  A  rule  nisi  having  been  obtained  accord- 
ingly. 


Shee  SeijL  now  shewed  cause  (a).  Stat.  7  &  8  Viet. 
c.  76.  came  into  operation  (by  «.  13.)  on  the  31st  He- 
cember  1844,  and  was,  by  stat.  8  &  9  Vict  c.  106.  (».  2.), 
repealed  as  from  Ist  October  1848.  As  the  agreement 
in  this  case  bears  date  on  the  18th  September  1846,  and 
the  defendant  entered  into  possession  under  it  before 
the  end  of  September  1845,  the  legal  position  of  the 
parties  depends  upon  the  repealed  statute.  The  agree- 
ment, not  being  under  seal,  is  not  valid  as  a  lease  for 

(a)  Before  Lord  Campbell  C.  X,  PuUeion,  Coleridge  and  Wigkimau  Js. 
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tkee  jBUBz  that  is  expressly  enacted  in  the  be^nning  Queen's  Bench. 
flf  itit  7  &  8  Viet  c.  76.  s.  4.     But  it  is  valid,  and  is       ^^^' 
(0  tdte  effect  in  the  maimer  pointed  out  in  the  latter     ^^^^  ^^• 
ftttof  the  section.    *'  The  person  who  shall  be  in  the  ▼• 

jomemtm  of  the  land  in  pursuance  of  any  agreement 
Id  let  may^  from  payment  of  rent  or  other  drcum* 
Huicesy  be  construed  to  be  a  tenant  from  year  to  year." 
Ihe  question  really  is  what  is  the  meaning  of  those 
lords,  used  in  sect.  4.     The  defendant  here  did  pay 
ml;  and  therefore  he  may  be  construed  to  be  tenant 
from  year  to  year.     The  statute  contains  no  words  to 
fait  the  time  during  which  his  tenancy  from  year  to 
jtsr  is  to  last:  the  landlord  might  have  given  him  no- 
tioe  to  quit  in  September  1847 ;  and,  if  he  had  done  so, 
the  defendant  could  not  have  resisted  an  ejectment 
brought  then,  though  before  the  end  of  the  term ;  and 
Ae  hndkn^  who  may  by  giving  notice  temunate  the 
helding  before  the  end  of  the  term  of  three  years,  is 
not  entitled  to  re-enter  without  notice  at  the  end  of  it. 
That  is  the  literal  meaning  of  the  words  used  in  the 
etitnte ;  and  it  is  not  so  unreasonable  as  to  lead  to  the 
condusion  that  the  legislature  did  not  intend  what  is 
flud.     But,  suppodng  that  the  legislature  meant  by 
Stat  7  &  8  Vict.  c.  76.  s.  4.  that  a  parol  lease  should  be 
void  as  a  lease,  but  should  operate  in  all  respects  as  an 
agieeroent  to  grant  a  lease  would  have  operated  before 
the  statute,  and  that  thei^  are  words  to  express  that 
intention,  still  the  defendant  could  not  be  ejected  with- 
out a  notice  to  quit.     The  agreement,  on  that  supposi- 
tion, operated  as  a  contract  to  permit  the  defendant  to 
enjoy  the  land  for  three  years  at  all  events,  and,  in  case 
notice  was  given,  for  six  years.    An  executory  contract 
no  interest  in  the  land ;  but  when  the  intended 
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lessee  pays  rent^  and  the  intended  lessor  accepts  it,  an 
interest  v\  the  land  passes,  and  the  former  becomes 
tenant  from  year  to  year  to  the  latter,  subject  to  the 
terms  of  the  contract;  Doe  dem.  Rigge  v.  Bell  (a). 
When  the  contract  is  to  permit  the  tenant  to  occupy 
for  a  fixed  period  and  no  more,  the  contract  itself  .is 
notice  to  the  tenant  to  quit  at  the  end  of  that  period, 
and  any  other  notice  to  quit  is  unnecessary ;  Doe  dem. 
Tilt  V.  Stratton  (i).  But  here  the  terms  of  the  contract 
gave  no  such  notice;  on  the  contrary,  the  defendant 
knew  that,  after  he  had  given  notice  of  his  desire  to 
hold  the  premises  for  six  years,  he  could  not  be  ejected 
without  a  breach  of  the  contract  He  was  entitled  as 
tenant  from  year  to  year  to  a  notice  to  quit ;  and  that 
notice  was  not  to  be  collected  from  the  agreement  itself. 


Chambers  and  Peacock^  contr^  As  the  agreement, 
by  Stat.  7  &  8  Vict  c.  76.  s.  4.,  could  not  operate  as  a 
lease,  it  operated  as  an  agreement  to  execute  a  lease; 
and  the  defendant,  on  payment  of  rent,  became  tenant 
from  year  to  year,  subject  to  the  terms  of  the  agree- 
ment so  far  as  they  were  applicable  to  such  a  holding ; 
Arden  v.  Sullivan  (c).  The  agreement  gave  the  de- 
fendant no  legal  right  to  the  possession  of  the  pre- 
mises :  he  had  under  it,  at  law,  merely  a  right  to  recover 
damages  for  breach  of  contract  if  he  was  ejected:  in 
equity  he  had  a  right  to  compel  a  specific  performance 
of  the  contract.  Had  he  proceeded  in  equity,  the  lessor 
of  the  plaintiff  would  have  been  compelled  to  execute  a 
deed,  granting  the  defendant  a  term  for  three  years 
from  the  29th  September^  1845,  and  containing  a  cove- 

(a)  5  T.  R,  471.     See  Richardton  y.  Giffurd,  I  A.  ff  E.  52. 

(6)  4  Ring.  446. 

(c)  Q,  R.  Hilary  Vacation  (Februart/  2Gth),  1850. 
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year  to  year  ceased  at  the  time  when  the  interest  to 
which  he  had  a  right  in  equity  would,  if  assigned, 
have  ceased.  In  Berrey  v.  Lindley{u)  the  defendant 
took  a  house  from  the  plamtiff  under  a  letter  of  5th 
September,  1823,  by  which  he  was  to  have  the  house 
for  five  years  and  a  half  from  Michaelmtzs,  1823;  and 
he  entered  and  paid  rent.  Maule  J.,  in  his  judgment, 
explains  the  legal  efiect  of  these  facts.  He  says :  *'  It 
is  admitted,  on  all  hands,  that  the  defendant,  upon 
his  entry,  became  tenant  from  year  to  year,  on  the 
terms  of  the  letter  of  the  5th  of  September,  so  far  as  the 
terms  of  that  letter  were  applicable  to  a  tenancy  from 
year  to  year.  Parties  may  stipulate  that  there  shall  be 
a  tenancy  from  year  to  year  determinable  at  a  par- 
ticular time.  If  a  party  enter  under  an  invalid  agree- 
ment, or  under  an  agreement  not  amounting  to  a 
demise,  he  may  still  hold,  subject  to  the  terms  of  that 
agreement,  so  far  as  they  are  not  at  variance  with  the 
species  of  tenancy  which  the  law,  under  the  drcum- 
stances,  creates.  The  effect  of  what  passed  between 
the  parties  appears  to  me  to  be  this:  the  defendant 
became  tenant  to  the  plaintiff  from  year  to  year,  from 
Michaelmas  1823  for  so  long  time  as  they  should  re- 
spectively please,  determinable  at  the  end  of  any  year 
at  a  half  year's  notice,  the  defendant  to  go  out  at  the 
end  of  five  years  and  a  half  without  notice."  Applying 
that  here,  the  defendant,  before  notice  of  his  desire  to 
have  a  renewal,  that  is  up  to  March,  1848,  was  tenant 
from  year  to  year,  to  go  out  at  the  end  of  the  three 
years  without  notice.  The  notice  given  in  March, 
1848,  could  not  operate  as  a  fresh  demise,  or  create  in 
the  defendant  a  legal  interest  which  he  had  not  before 


(a)  ^  M.i  G,  498. 
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it  WIS  given.    1£  rent  had  been  paid  after  that  notice  Qveen's  Bench. 
was  giyen^  it  m^ht  have  been  evidence  of  a  fireah  de-  ^* 

nk;  but  the  l^al  effect  of  the  notice  was  no  more      daw^ 
tbaa  to  give  tiie  defendant  a  right  of  action  on  the      ^  ^' 
OQDtiact^  if  it  was  broken.    Whether  it  was  broken  or 
nol^  depends  npon  the  question  whether  the  plaintiff  or 
deSsnduit  was  right  in  the  dispute  as  to  the  terms  of 
Knewalf  and  is  not  before  the  Court. 

Cur.  adv4  vult. 

Lord  Campbell  C.  J.^  on  a  subsequent  day  of  this 
tern  (June  4th)y  delivered  judgment. 

Qnoonsideration^wethink  that  in  this  case  the  rule  to 
enter  a  verdict  for  the  plaintiff  should  be  made  absolute. 
Had  it  not  been  for  stat  7  &  8  Viet  c.  76.»  we  should 
hive  entertained  no  doubt  upon  the  subject ;  for  the  in- 
stniment  to  be  construed  would  have  operated  as  a  lease 
ftr  three  years,  expiring  at  Michaelmas j  1848  ;  and  the 
Botioe  ^ven  by  the  defendant  (a  further  lease  for  three 
years  not  being  granted)  would  only  have  enabled  him 
tohring  an  action  of  assumpsit  for  breach  of  the  imder- 
takii^  to  grant  a  further  lease^  or  to  file  a  bill  in  equity 
ibr  a  specific  performance ;  whether  the  defendant  ex- 
oeiaed  his  option  to  have  a  further  lease  or  an  under- 
]ea8e>  the  mere  notice  vested  no  legal  interest  in  him 
after  the  expiration  of  the  first  three  years.  But  great 
difficulty  arises  in  construing  the  act  referred  to^ 
which  we  think  was  wisely  repealed.  The  4th  section 
of  the  act  which  we  are  called  upon  to  interpret,  as 
it  stands  in  the  statute  book,  is  ungrammatical  and  in- 
>^ble;  the  words  '^but  any  agreement  in  writing  to 
let  or  to  surrender  any  such  land"  were  probably 
written  by  the  framer  of  the  bill  "  but  as  an  agreement 

s  4 
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Foiuwe  XV.     to  let  or  to  surrender  any  such  land ;  **  and  he  W 
._^^^^'_  ^  probably  there  added  the  word  "  and,"  which  had  been 
DoK  dem.      omitted  in  copying  the  bill  as  it  passed  thiou^  parli*" 
▼•  ment.     Taking  the  words  as  we  find  thenii  the  o0^ 

meaning  to  be  put  upon  them  is  that  which  theywoo^ 

• 

bear  if  they  had  been  as  we  conjecture  they  were  o^ 
ginally  intended  to  be ;  so  that  the  lease  not  by  d©^ 
shall  operate  as   an  agreement  to  execute  a  lease  €^ 
the  term  specified.    If  the  enactment  had  stopped  the^*^ 
wc  should  easily  have  dealt  with  the  instrumenti  ^^ 
an  agreement  to  let,  under  which  possession  had  be^^ 
held ;  and  the  established  rules  of  law  would  have  setfle^^ 
the  rights  of  the  parties ;  but  unfortunately  follow 
perplexing   words   ^^and  the  person  who  shall  be 
the  possession  of  the  land  in  pursuance  of  any  agree-  ' 
ment  to  let  may,  from  payment  of  rent  or  other  dream- 
stances,  be  construed  to  be  a  tenant  from  year  to  year." 
Wc  presume  this  is  meant  to  apply  to  the  person  in  pos- 
session under  a  lease  not  under  seal,  and  therefore  to  the 
present  defendant,  who  was  in  possession  and  pud  rent: 
he  is  to  be  construed  to  have  been  a  tenant  from  year 
to  year.     But  then  arises  the  question,  whether  he  was 
made  by  the  power  of  parliament  tenant  from  year  to 
year  indefinitely,  or  only  for  the  term  mentioned  in  the 
lease  which  is  turned  into  an  agreement  to  grant  a 
lease.     The  literal  interpretation  of  the  last  words  in 
the  section  would  be  that  he  was  tenant  from  year  to 
year,  to  continue  so  till  a  notice  to  quit  was  ^ven; 
and  according  to  this,  as  no  notice  to  quit  was  given, 
the  tenancy  continues  and  the  ejectment    cannot   be 
maintained.     But  this  would  be  imputing  to  the  Legis- 
lature that  they  meant  to  alter  the  rights  of  the  parties, 
not  only  during  the  time  mentioned  in  the  lease,  but 
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ftfter  that  time  has  elapsed ;  and  we  think  the  tenancy  QuemU  Bench. 

created  from  year  to  year  must  be  understood  to  continue 

only  during  the  three  years,  liable  to  be  determined      i^«  <^ein. 

^  ^  Datbvisu 

dnring  the  three  years  by  a  notice  to  quit,  and  expiring  v. 

at  the  end  of  the  three  years  by  efflux  of  time.    Accord- 
ing to  Doe  dem.  Bron^ld  y.  Smith  (a)  and  other  cases 

cited  on  the  argument,  this  would  be  the  effect  of  a 
holding  under  an  agreement  to  grant  a  lease  for  a  term 
certain.  At  the  expiration  of  that  term,  no  notice  to 
quit  is  necessary ;  and  it  would  be  strange  if  the  tenant 
lad  a  more  extended  interest  under  an  agreement  to 
giant  a  lease  than  he  would  have  had  under  the  lease 
bad  it  actually  been  granted.  In  Doe  dem.  Tilt  v. 
Sir4itton(b)  a  reason  is  given  for  the  judgment,  which 
irouU  not  apply  here,  that  the  agreement  for  a  term 
cex-tain  was  a  notice  to  quit  at  the  end  of  the  term. 
Hexe  the  lease,  turned  into  an  agreement,  contemplated 
a  probability  of  the  tenancy  continuing  after  the  ex- 

V^^"fUi(m  of  the  three  years.    But,  instead  of  consider- 

■ 

™S  the  agreement  a  notice  to  quit,  we  think  the  better 

^'^'^  of  the  subject  is  that  possession  under  the  agree- 

^'^^'it  creates  a  tenancy  from  year  to  year,  which  may 

^    determined  by  a  notice  to  quit  during  the  time 

^P^^^ed  in  the  agreement  for  the  duration  of  the  lease, 

^t  which  expires  at  the  end  of  that  time  without  any 

^w^ttce  to  quit.     According  to  this  view  of  the  case,  the 

■*88or  of  the  plaintiff,  without  having  given  any  notice 

te  qnit,  had  a  right  of  entry  on  the  30th  of  September, 

toe  day  of  the  demise  laid  in  the  declaration :  and  he 

tt  entitled  to  our  judgment  in  his  favour. 

Rule  absolute  (c). 

(s)  6  East,  5Sa  (fr)  4  Bhig,  446. 

(c)  Reported  by  C.  Blackburn,  Esq. 
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^a'^th.  Leaky  against  Patrick  and  Another. 

Trespass  for      HPRESPASS  for  false   imprisonment   and   eemng 

false  imprison^      JL  **»  -■         -rii  -kt  •! 

ment  and  plaintiff's  gooos.     Plea :  Not  guilty,  by  statute. 

Pica :  Not  On  thc  trial,  before  Wightman  J.,  at  the  Chelmsford 

statute!    The  Spring  assizes  1849,  it  appeared  that  the  plaintifl^  who 

defendants,  as  ^  wandering  actor  and  who  used  his  van  as  his 

justices,  con-  ^ 

victed  Uie         house.  Came  to  Harwich^  for  which  borough  the  defend- 

plaintiff,  under  ^ 

Stat  6  &  ivicL  ants  wcrc  justices  of  the  peace.     An  information  was 

c.  68.,  in  his  •  i  i   •      •«»         j 

absence,  of  laid  before  the  defendants  agamst  the  plamtin^  under 

unlicensed  stat.  6  &  7  Vict  c,  68.  s,  2.,  for  keeping  an  unlicensed 

mediately  aAer  theatre ;  and  a  summons  was  served  on  him.     The  plain- 

pUintiff  beimr  *^^  ^^^  ^^^  appear,  and  was  convicted  in  his  absence, 

in  the  presence  ^ftgr  the  couviction,  and  whilst  the  defendants  were 

of  the  justices, 

asked  leave  to    gtiH  sitting  OS  justiccs,  it  became  known  in  the  room 

go  to  his  home.  . 

One  of  the        that  the  plaintiff  was  outside  in  the  street.     He  was 

justices  said  if 

he  went  he  brought  into  the  room  (it  did  not  distinctly  appear  by 
custody.  *  He  whose  direction),  and  was  told  by  the  defendants  that 
for*a  day  and  a  ^^  ^^  ^^^^  couvictcd.  The  plaintiff  then  asked  if  he 
night.  A  war-  mjght  go  to  his  vau ;  and  one  of  the  defendants  replied 

rant,  not  re-  ®       ®  -^ 

tumabie  on  a     that  if  he  went  he  must  go  in  custody.     There  appeared 

day  certain,  was  ''  * 

issued  by  the     to  havc  been  no  more  formal  committal  than  this,  under 

defendants. 

It  recited  a        which  thc  plaintiff  was  kept  in  prison  all  night  and  all 

conviction  ad- 
judging plain- 
tiff to  pay  a  penalty  of  />^  and  1 2<.  costs,  and  directed  the  sums  to  be  levied  by  dis- 
tress. Under  this  warrant,  plaintiff's  goods  were  seised  and  sold.  A  conviction  was 
drawn  up,  adjudging  plaintiff  to  pay  a  penalty,  but  silent  as  to  costs ;  and  there  was  no 
evidence  that  in  fact  the  justices  had  adjudicated  on  costs.  The  conviction  was  quashed. 
Notice  of  action  was  given  to  the  defendants  for  that  they  "at  ^.,**  **on  the  1st  day  of 
August "  &c.  imprisoned  plaintiff,  and  also  for  that  they,  **on  the  said  1st  day"  &c.,  seized 
his  goods.  In  thc  interval  between  the  trespasses  and  the  commencement  of  the  action, 
Stat.  II  &  12  Vict,  c.  44.  passed.     Held, 

I .  That  the  notice  was  sufficiently  certain  as  to  averment  of  place.     9.  Tliat  stat  lift 
12  Vict.  c.  44.  s.  2.  applied,  the  acts  complained  of  being  in  excess  of  the  jurisdiction  of  the 
justices ;  and  that  trespass  lay  against  them. 
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with  leave  to  move  to  enter  a  verdict  for  the  plaintiff 
for  both  or  either  of  the  sums  so  assessed. 

A  rule  nisi  having  been  obtained  to  enter  a  verdict 
for  both  or  either  of  the  sums. 


Sliee  Serjt.  and  Hawkins  now  shewed  cause.     First : 
The  notice  of  action  is  not  sufficient ;    Martins  v.  Up' 
cher  (a).     [Lord  Campbell  C.  J.     It  is  clear  that  the 
Justices  mustj  on  reading  this  notice,  have  known  where 
the  causes  of  action  all  arose.     It  cannot  be  neces- 
sary to  have  a  specific  venue  laid  to  every  traversable 
fact  in  a  notice  of  action.     In  Martins  v.  Upcher{a) 
there  was  no  venue  at  all  given:  so  that  the  case  is 
not  a  decisive  authority  for  the  defendants.]    Secondly : 
Stat.  1 1  &  12  Vict  c.  44.  s.  I.  directs  that  every  action 
thereafter  to  be  brought  against  a  justice  of  the  peace 
for  any  act  done  by  him,  in  the  execution  of  his  duty  as 
such  justice,  with  respect  to  any  matter  within  his  juris- 
diction/shall  be  an  action  on  the  case,  with  an  express 
allegation  of  malice  and  want  of  probable  cause.     The 
present  action  is  brought  after  the  passing  of  stat  1 1 
&  12  Vict  c.  44.  and  is  in  trespass :  but  the  plaintiff 
relies  on  sect.  2,  which  enacts  that  for  any  act  done  by 
a  justice  in  a  matter  of  which  by  law  he  has  not  juri^ 
diction,  or  in  which  he  shall  have  exceeded  his  juris- 
diction, the  person  injured  may  maintain  an  action  in  the 
same  form  and  in  the  same  case  as  he  might  have  done 
before  the  passing  of  that  act :  provided  the  conviction 
be  previously  quashed.     The  defendants,  in  causing 
the  goods  to  be  seized,  acted  in  a  matter  in  which  they 
had  jurisdiction  as  justices ;  for,  by  the  express  words  of 


(a)  3  Q.  B,  662, 
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8tat  6  &  7  Vict  e.  68.  s.  19.^  in  cases  of  conviction   QueenU  Bench. 

under  that  act^  the  penalty  and  costs  are  to  be  levied  by  ' 

distress  and  sale  of  the  offender's  goods.  And  the  jus-  X'Kaet 
tices  had  jurisdiction  also  to  imprison  the  plaintiff;  for  Patrick. 
net  1  of  Stat.  5  G.  4.  c.  18.  (''  for  the  more  effectaal 
recovery  of  penalties  before  justices  "  &c)  gives  justices 
power  to  levy  by  distress  penalties  and  costs^  and  enacts 
tittt,  where  it  appears  that  a  distress  is  likely  to  be 
improductive»  it  shall  be  lawful  for  such  justice  or  jus- 
tioesi  ^*  at  his  or  their  discretion,  to  order  the  offender" 
"80  convicted  to  be  kept  and  detained  in  safe  custody 
until  return  shall  be  made  to  such  warrant  or  warrants 
of  distress,  unless  such  offender"  *'  shall  give  sufficient 
secarity^  to  the  satisfaction  of  such  justice  or  justices," 
fat  appearance  on  such  day  '^  as  shall  be  appointed  for 
the  return  of  such  warrant  or  warrants,"  such  day  ^*  not 
being  more  than  eight  days  from  the  time  of  taking 
nich  security."  The  defendants  had  jurisdiction  under 
that  enactment  to  detain  the  plaintiff  in  custody  until 
it  was  seen  whether  the  distress  would  be  productive  or 
not  [Coleridge  J.  Must  not  the  justices  themselves 
adju^cate  on  the  amount  of  the  costs ;  Sellwood  v. 
M(nait{a)?  Here  the  conviction  is  silent  altogether 
u  to  costs.]  The  warrant  recites  that  they  have  ad- 
judged the  amount  of  costs  to  be  125. ;  and,  though  the 
conviction  is  silent  as  to  that,  yet,  if  they  did  so  ad- 
judge, they  had  jurisdiction  to  levy  the  costs ;  and  the 
improper  form  of  the  conviction  does  not  deprive  them 
of  the  protection  of  stat.  11  &  12  Vict.  c.  44.  #.  1. 
£LfOrd  Campbell  C.  J.  The  conviction  is  silent  as  to 
any  adjudication  on  costs.     Was  there  any  evidence 

(a)  1  Q.  B.  12Cu 
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Voiame  Xf.    that  the  justices  did  in  fieu^  aaceitain  the  amount  of  the 
'__   ooets^  except  the  recital  in  the  distren  warrant  ?]    It 


Lkaet       mssiax,  be  admitted  there  was  no  farther  evidence. 

T. 

Patbicc. 

Bramwell  (with  whom  were  HL  Chambers  and  Rod* 
weU)j  in  support  of  the  rule.  Before  stat  11  &  12  VkL 
e.  44.  trespass  would  have  lain  against  these  defiend- 
ants.  The  imprisonment  could  not  have  beoi  justified 
under  etat.  5  G.  4.  c.  18.  That  act  authorises  the  de» 
tention  of  a  convicted  offender  unless  he  g^ves  security 
to  appear  on  the  return  day  of  the  warrant  <^  JGstresfl^ 
which  must  be  within  eight  days.  Now  here  the  jus- 
tices never  asked  for  security  from  the  plaintiff;  nor  was 
there  any  day  fixed  for  the  return  of  the  warrant ;  so 
that  the  committal  was  without  any  cause  assigned,  and 
for  an  indefinite  period.  Even  if  the  distress  had  been 
1^1,  such  an  imprisonment  could  not  be  justified.  And 
the  dbtress  was  wrongful.  Stat.  18  6r.  3.  r.  19.  a.  1. 
gives  justices  discretionary  power  to  award  costs ;  and,  if 
they  do  so  award,  those  costs  may  be  levied  by  distress; 
but,  by  sect  2,  when  the  penalty  amounts  to  52.,  the 
costs  are  not  to  be  levied  in  additicm  to  the  penalty :  in 
that  case,  if  the  justices  in  their  discretion  think  fit, 
they  may  award  that  the  costs  be  deducted  frt>m  the 
penalty.  Stat.  6  &  7  Vict  c.  68.  s.  19.  must  be  con- 
strued with  reference  to  the  previous  law :  and,  wh^i  the 
legislature  there  says  that  the  penalty  together  with 
costs  may  be  levied  by  distress,  it  must  be  taken  to 
mean  that  when  the  justices  in  their  discretion  think  fit 
to  award  costs,  those  costs  shall  be  levied  as  before  by 
distress ;  in  addition  to  the  penalty,  if  it  be  less  than  6L, 
and  included  in  the  penalty  (at  the  discretion  of  the 
justices),  when  it  is  not  less  than  5L    If  such  be  the 


Fataicc. 
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fne  meaning  of  the  act,  the  distress  here  was  illegal   ^"^g^^^' 
Pot,  fiiBt,  as  the  penalty  was  5?.,  the  justices  had  no  power  

L  EAtLT 

to  levy  costs  in  addition  to  the  penalty  at  alL  And,  se-  _  ▼. 
oondlj,  the  justices,  if  they  had  power,  were  not  bound 
to  award  costs ;  and,  in  fact,  they  did  not  award  any. 
Hie  time  when  they  were  to  exercise  their  judgment 
as  to  the  awarding  of  costs  was  the  time  of  the  con- 
TOtion :  and,  though  the  warrant  recites  that  there  had 
been  an  adjudication  as  to  costs,  it  is  not  evidence  that 
there  was  such  an  adjudication;   and  the  conviction 

itself  shews  that  there  was  none.     Even  if  a  parol  ad- 

ft 

judication  would  suffice,  there  was  no  evidence  of  such 
in  fiict     So  that,  for  both  the  imprisonment  and  the 
Kiznre  of  goods,  trespass  would  have  lain  before  stat. 
11  &  12  Vict  c.  44.     Then,  that  statute  does  not  ap- 
ply, as  the  trespass  here  was  before  it  received  the 
royal  assent,  and  acts  of  parliament  are  not  to  be  taken 
to  be  retrospective ;  Moon  v.  Burden  (a).    [Lord  Camp- 
kS  C.  J.     The  general  rule  is  so :  but  the  legislature 
may  use  language  that  shews  the  intention  to  be  that 
fltt  act  shall  be  retrospective.]     Assuming  the  statute 
to  be  retrospective,  it  does  not  protect  the  defendants. 
^  conviction  has  been  quashed ;  so  that  the  case  is 
witfain  sect  2,  if  the  acts  of  these  defendants  have  been 
m  a  matter  of  which  they  had  not  jurisdiction,  or  in 
wKch  they  have  exceeded  their  jurisdiction.     In  all 
mch  cases  the  justice  is  left  liable,  though  he  has  acted 
Without  malice,  and  with  reasonable  and  probable  cause. 
The  enactment  cannot  be  confined  to  cases  in  which 
the  jaslice  has  acted  entirely  as  a  private  man.     (M. 
Chambers  and  Rodwdl  were  not  called  upon  to  argue.) 

(a)  S  Exck.  22. 
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Lord  Campbell  C.  J.  This  rule  must  be  dis- 
charged, as  all  the  objections  made  by  the  defendants 
faiL  The  first  is  that  the  notice  of  action  was  not  suffi- 
cient :  but  the  notice  of  action  was  reasonably  certain  to 
a  common  intent ;  and  I  cannot  think  it  necessary  to 
lay  a  venue  to  every  traversable  fact  in  a  notice  of  ac- 
tion. Then  comes  the  objection  to  the  form  of  action. 
Stat.  11  &  12  Vict.  c.  44.  s.  2.  leaves  the  remedy  of  a 
party  injured  the  same  as  it  would  have  been  before 
that  act,  in  cases  in  which  the  justices  have  acted  with- 
out jurisdiction  or  have  exceeded  their  jurisdiction, 
provided  that  the  conviction  has  been  quashed  before 
action.  In  the  present  case  the  conviction  has  been 
quashed ;  and  I  am  of  opinion  that  in  doing  the  acts 
complained  of  these  justices  have  exceeded  their  jurisdic- 
tion. For,  whether  they  had  jurisdiction  to  adjudge 
that  the  plaintiff  should  pay  costs  or  not,  they  did  not 
in  fact  adjudge  that  he  should  pay  them.  The  distress 
warrant  recited  an  adjudication  to  pay  costs ;  but  that 
was  contrary  to  the  fact.  The  imprisonment  and  the 
warrant  and  the  seizure  are  all  defended  on  the  ground 
that  there  was  an  adjudication  to  pay  costs ;  and,  as 
there  was  no  such  adjudication,  I  think  it  is  an  ill^al 
warrant,  and  that  the  imprisonm At  was  wrongful,  and 
the  seizure  of  the  goods  an  excess  of  jurisdiction. 


Patteson  J.  I  am  of  the  same  opinion.  The  no- 
tice is  good,  as  there  is  a  place  mentioned  in  it  fairly- 
applicable  to  every  fact.  As  to  the  other  point: 
the  words  of  stat.  6  &  7  VicL  c.  68.  s.  19.  are  that, 
^^  in  default  of  payment  of  such  penalty,  together 
with  the  costs,  the  same  may  be  levied  by  distress 
and  sale  of  the  offender's   goods  and  chattels,   ren« 
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dering  the  overplus  to  such  offender^  if  any  there  be   QuemU  Bench. 
abore  the  penalty,  costs,  and  charge  of  distress."    I 
think  those  words  must  mean  in  default  of  payment        LtARr 
of  the  penalty,  together  with  such  costs  as  the  offender      Patrick. 
is  lawfully  adjudged  to  pay.    Now,  as,  by  sect*  21  of  the 
same  net,  the  penalties  thereby  imposed  are  made  ap- 
plicable to  payment  of  the  prosecutor's  costs,  it  is  not 
easy  to  say  what  costs  remain  which  the  defendants 
had  power  to  adjudge  that  the  plaintiff  should  pay  in 
addidon  to  the  penalty  of  5/.     But,  however  that  may 
be,  the  conviction  was  silent  as  to  costs,  so  that,  even 
if  the  defendants  had  power  to  adjudge  payment  of 
ooBts,  they  did  not,  in  fact,  so  adjudge ;  then  it  must 
be  an  excess  of  jurisdiction  to  seize  goods  under  a 
irirrant  reciting  on  adjudication  to  pay  costs  when,  in 
&ct,  there  was  no  such  adjudication.     And  the  im- 
imminent  is  illegal  also ;  for,  even  supposing  that  the 
defisndaats  acted  under  stat.  5  G.  4.  c.  18.  (which  does 
Bot  ^ypear  to  be  the  fact),  and  that  under  that  statute 
they  had  some  juris^ction  to  detain  the  pltuntiff  till 
the  return  of  the  distress  warrant,  yet,  if  the  distress 
^^^nuQt  was  bad  and  in  excess  of  jurisdiction,  the  ground 
of  the  detention  foils. 

Coleridge  J.     Before  stat.  II   &  12  Vict.  c.  44. 
trespass  would  liavc  lain  against  these  defendants ;  and 
the  second  section  of  that  act  leaves  all  cases,  where  the 
justices  have  exceeded  their  jurisdiction,  and  the  con- 
viction has  been   quashed,   as  they   were   before  the 
psmng  of  the  act.     As   to   the  imprisonment.      As- 
Bomiog  that   under  stat.  5  G.  4.  c.  18.  justices   have 
some  power  to  detain  a  person  against  whom  a  distress 
warrant  has  issued,  it  is  to  be  remembered  that  such 

TOL.XV.   K.  8.  T 
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an  impriftonment  is  not  a  part  of  the  pnnishment  under 
the  conviction^  but  is  a  mere  detention  till  return  of 
the  warrant,  in  case  there  should  be  no  distress.  It 
is  a  power  to  imprison  quia  timet,  extra  the  pumsh- 
ment;  and  such  a  power  should  be  strictly  pursued. 
N0W9  assuming  that  the  defendants  acted  in  exercise 
of  that  power,  they  detained  the  plaintiff  by  a  pard 
commitment  for  an  indefinite  time  (for  the  wamint 
was  not  returnable  on  a  day  certain);  and  that  I 
think  was  an  excess  of  their  jurisdiction.  Then  as 
to  the  seiang  of  the  goods.  The  conviction  was  silent 
as  to  costs.  Then  the  warrant  recites  a  conviction  in 
which  is  an  adjudication  to  pay  as  well  12#.  costs  as 
the  penalty.  But,  asfluming  that  they  had  power  so  to 
adjudicate,  they  had  not,  in  fact,  done  so ;  and  therefore 
the  warrant  was  in  excess  of  their  jurisdiction.  The 
counsel  for  the  defendants,  in  answer  to  this  objection, 
rely  on  the  words  of  stat.  6  &  7  Vict.  c.  68.  «.  19.,  that, 
''  in  default  of  payment  of  such  penalty,  tc^ether  with 
the  costs,  the  same  may  be  levied  by  distress,"  which,  it 
is  said,  by  implication  authorise  the  insertion  of  the 
amount  of  the  costs  in  the  distress  warrant ;  but  I  think 
that  Mr.  Bramwelly  in  the  course  of  his  argument, 
answered  that  rightly. 


WiGHTMAN  J.  Seveml  objections  were  made  at  the 
trial  before  me;  and  they  have  been  repeated  in  the 
argument.  In  substance  they  are  three.  First,  it  is 
said  that  the  notice  is  not  8u£Bciently  formal.  I  concur 
with  my  Lord  and  my  brother  Patteson  in  thinking 
that  it  18.  In  Martins  v.  Upclier  {a)  no  place  what- 
ever was  mentioned:  the  present  case  is  distinguish- 


(a)  3  Q.  B,  GG2. 
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aUe;  for  here  a  place  was  mentioned,  which  is  reason-   Q«Mm*j  Bench. 

ibly  applicable  to  all  the  trespasses.     Then  as  to  the  '- — 

imprisonment  which  is  said  to  be  within  the  jurisdiction  '^"^ 

of  the  defendants.     It  did  not  appear  on  the  evidence       P^""*- 

that  there  was  any  definite  cause  for  the  imprisonment. 

The  justice  said  that  if  the  plaintiff  went  to  his  van  he 

mnat  go  in  custody ;  and  on  that  the  officers  acted.     It 

was  not  an  informal  mode  of  detaining  the  plaintiff  till 

it  was  seen  whether  the  distress  was  sufficient :  it  was  a 

general  committal  for  an  indefinite  time,  or,  indeed,  not  a 

committal  at  all ;  and  the  imprisonment  was  in  excess  of, 

or  rather  not  at  all  within,  the  jurisdiction  of  the  justices. 

As  to  the  seizing  of  the  goods  I  have  had  some  doubts, 

niong  firom  the  peculiar  language  of  stat.  6  &  7  Vict 

c  68.  I,  19.,  directing  that  the  penalty  should  be  levied 

^together  with  the  costs."    In  terms,  that  act  would 

nem  not  to  make  it  necessary  that  the  costs  should  be 

trudged  in  the  conviction,  but  to  direct  that  they 

ihoold  be  subsequently  levied.     There  would,  however, 

on  this  construction,  be  much  inconvenience  in  any 

node  of  ascertaining  the  amount  of  the  costs ;  and  it 

is  not  very  easy  to  say  how  they  could  be  ascertiuned 

*t  alL    And,  though  I  have  doubted,  I  agree  with  the 

vest  of  the  Court  in  thinking  that  the  plaintiff  is  en- 

^tled  to  recover  for  the  seizure  of  the  goods  as  well  as 

the  imprisonment. 

Rule  absolute  to  enter  a  verdict 

for  the  plaintiff  for  the  whole 

damages  (a). 

(«)  A  rule  had  also  been  obtained  by  the  defendants,  on  the  ground  that 
the  damages  were  excessive :  but,  by  Agreement  betvreen  the  parties,  it 
«as  left  to  JPightman  J.  to  say  for  what  sum  the  verdict  should  be 
eolnred  ;  and  it  was  entered  for  50/. 

Sf  Barton  Y.  Budknellf  Q.  B.  4/icAae/ma5  vacation,  November  27th,  185a 

Reported  by  C.  Blackhumf  Esq. 
T  2 
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Monday,  DiMES  aqaiust  Petley. 

Afay  27th.  •^ 

Case  for  negli-  /^  ASE.   The  decLiration  stated  tliat  plaintiff  was  pos- 

ing  a  ship  in  the  sessed  of  a  wharf  abutting  on  the  Thamei:  and 

by  the  struck     that  defendant  had  the  management  of  the  ship  Geeling, 

piainiiff '8         1^1  the  river,  and  by  his  negligence  ran  her  against  the 

''^'.o!^^    wharf  and  broke  it. 

hl!d  b^^mlde  ^^®^-  ^-  ^^*  S^*y-  *•  '^^^^  plaintiff  was  not  pos- 
and  continued    gessed  of  the  wharf.    3.  That  defendant  had  not  the 

by  plaintiff*, 

and  projected     management  of  the  vessel.    4.  That  the  wharf  was  a 

into  the  navi-  •!         /»       j     • 

gable  river  be.  Construction  of  woodwork  erected  on  piles  fixed  m 

iMrk,«nd^n-  the  bed  and  course  of  the  river   Thames^  and  within 

Imi^tte^  *te  flow  of  the  tide  in  the  said  river,  and  below  low 

«i?ftte**^  water  mark,   and   was   situate  in,   and  covered  and 

fiver,  and  the  obstructed,  part  of  the  bed  and  course  of  the  river, 

liege  subjects  *■ 

could  not  use     which  rivcr,  at  and  throughout  the  said  part  of  the 

thai  pari  unless 

ihe  wharf  were  bed   and   coursc   80   covcrcd   and   obstructed,   was  a 

broken  as  in  the  _,.  .      ii        •  i   t.«   i.  r 

declaration  common  public  navigablc  river  and  highway  lor  ves- 

that  defenchint  ^1^'     That  the  wharf  had  been,  before  the  time  when 

J^^^^^r  *^'  constructed  by  plaintiff,  and  then  wholly  and  un- 

the  vessel  over  lawfully  and  Wrongfully  obstructed  and  prevented  the 

river,  and  in  so  liege  subjccts  &c.  from  passing  or  navigating  over  that 

passing  did  the 

damage,  and      part  of  the  bcd  of  the  river,  to  the  common  nuisance  of 

that  he  ma- 

naged  his  vessel  such  licgc  Bubjccts ;  and  they  could  not  use  that  part  of 

with  all  such 

skill  and  care  as  would  have  been  proper  for  the  navigstion  hnd  the  navigation  of  that  part 
of  the  river  not  been  so  obstnicted.  Replication  :  De  injuria.  At  the  trial  this  issue  wn« 
found  for  tl>e  defendant ;  but  leave  was  reserved  to  move  to  enter  a  verdict  for  plaintifl*. 
All  the  other  issues  were  found  fur  tlie  plaintiff. 

This  Court,  being  of  opinion  that  the  plea  was  substantially  proved  (though  it  appeared 
in  evidence  that  the  obstruction  did  not  extend  to  low  water  mark),  directed  the  verdict  on 
this  issue  to  l>e  entered  for  the  defendant,  hut  made  absolute  a  rule  fur  judgment  nun  ob- 
stante veredicto,  because  the  plea  contained  no  averment  tliat  it  was  necessary  to  pass  over 
this  part  of  the  rivcr,  or  even  that  defendant  could  not  conveniently  navigate  the  river 
witliout  coming  in  conUict  with  the  nuiMince. 

A  private  individual  cantwit  justify  dama};in;^  the  property  of  another,  on  the  ground 
that  it  is  a  nuisance  to  a  public  right,  uidess  it  does  him  a  siurcial  injury. 
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the  river  unless  the  wharf  were  broken  as  in  the  declara-   Qucen*$  PcticA. 

tion  mentioned.     That  plaintiff  had  notice  of  the  pre- *^  I  _ 

wises,  and  wilfully  continued  the  nuisance.  That  de-  D'mes 
fendanthad  occasion  to  pass  with  the  vessel  over  the  rxTLtr. 
said  port  of  the  bed  and  course  of  the  river,  and,  in  so 
pusing,  did  the  acts  complained  of;  and  that  he  man- 
aged the  vessel  with  all  the  skill  and  care  which  would 
ba?e  been  due  and  proper  for  the  navigation  had  not 
the  aaid  part  and  course  of  the  river  been  so  obstructed ; 
and  that  he  did  no  unnecessary  damage. 

Seplication,  joining  issue  on  the  first  three  pleas :  to 
the  fourth,  De  injuria :  on  which  issue  was  joined. 

On  the  trial,  before  Wightman  J.,  at  the  Kingston 
Spring  assizes,  1849,  it  appeared  that  the  plaintiff's 
wharf  was  itself  a  lawful  erection  along  the  bank  of  the 
river,  but  that  a  wooden  jetty  projected  from  the  wharf 
and  at  right  angles  to  it.  This  jetty  was  erected  on  piles 
driven  into  the  bed  of  the  river,  and  extended  consider- 
ably beyond  high  water  mark,  but  not  quite  to  low 
water  mark.  At  high  water,  there  was  a  depth  of 
about  sixteen  feet  of  water  at  the  outer  end  of  the  jetty, 
^e  jetty  had  been  erected  for  some  years,  it  did  not 
Appear  by  whom,  and  had  been  occupied  and  kept  up 
by  the  plaintiff. 

The  defendant's  vessel,  the  Geelingy  was  going  up 
the  river  with  the  flood  tide,  under  tow  by  a  steam  tug. 
•^she  passed  by  the  wharf,  just  below  where  the  jetty 
projected,  there  were  some  colliers  in  the  way.  To 
avoid  them,  the  tow  rope  was  slacked.  The  Geellng  in 
<5onsequcnce  drifted  up  with  the  tide.  It  was  dark  at 
tbe  time ;  and  there  was  some  discrepancy  in  the  ac- 
count given  by  the  witnesses ;  but  it  appeared  that  in 
fact  the  Geeling  did  not  touch  the  wharf,  and  would 
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^'®'*'^  ^^*  have  gone  dear  of  every  thing  had  the  jetty  not  pro- 
jected  into  the  navigable  waterway.  As  it  was,  she 
struck  the  jetty  and  tore  it  away,  doing  much  damage. 
To  obviate  the  necessity  of  an  amendment,  it  was  agreed 
between  the  parties,  at  the  trial,  that  the  word  '^  wharf" 
in  the  pleadings  should  be  taken^to  include  the  jetty. 

The  first  three  issues  were  left  to  the  jury ;  and  a 
verdict  was  found  for  the  plaintiff,  damages  10711  The 
learned  Judge  directed  a  verdict  to  be  entered  for  the 
defendant  on  the  fourth  issue,  with  leave  to  move  to 
enter  a  verdict  for  the  plaintiff,  if  the  Court  should  be 
of  opinion  that  on  the  evidence  the  jury  ought  to  have 
found  such  a  verdict. 

Shee  Serjt.,  in  Easter  term  1849,  obtwied  a  rule  to 
enter  a  verdict  for  the  pliuntiff  on  the  fourth  issue,  or 
to  enter  judgment  for  him  non  obstante  veredicto.  The 
case  was  argued  on  this  day  (a). 

Channett  Serjt.  and  Bramwell,  for  the  defendant. 
First  The  defendant  is  entitled  to  retain  the  verdict  on 
the  fourth  plea.  The  general  replication  De  injuria  puts 
in  issue  the  material  allegations  of  the  plea:  and,  if 
these  are  proved,  the  defendant  is  entitled  to  the  verdict, 
though  there  are  other  allegations  not  proved.  Now, 
in  the  present  case,  the  jetty  (which  by  agreement  is  to 
be  considered  as  part  of  the  wharf)  projected  into  the 
river,  within  the  flow  of  the  tide,  but  not  below  low 
water  mark.  But  the  substance  and  material  part  of  the 
allegation  in  the  plea  was,  that  the  jetty  projected  into 
the  navigable  water  way,  and  obstructed  the  navigation 
and  was  a  nuisance ;  and  that  was  proved.     It  is  quite 

(a)  Before  Lord  Campbell  C.  J.,  Patteson^  Cofcridi;e  ind  H'igfUman  J%, 
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immaterial  whether  the  obstruction  was  above  or  below   (huen*t  Bench. 

low  water  mark,  if  it  was  an  obstruction.     And  the  [__ 

avennent^  that  the  defendant  used  all  such  skill  and  care  l^<j<« 
as  would  have  been  proper  had  there  been  no  nuisance, 
was  clearly  proved  bj  the  fact  that  the  vessel  never 
toached  anything  but  the  nuisance.  Had  the  water 
waj  been  dear,  as  it  ought  to  have  been,  there  would 
liave  been  no  accident  (a). 

Seoondly.  The  plaintiff  is  not  entitled  to  judgment 
tm  obstante  veredicto.  K  he  is  so  entitled,  it  must  be 
on  the  ground  that  the  plea  sufficiently  confesses  the 
eause  of  action,  but  does  not  sufficiently  avoid  it.  The 
gut  of  the  action  is,  that  the  negligence  of  the  defendant 
was  the  immediate  cause  of  the  accident.  The  plea 
flhewB  that  the  immediate  cause  consisted  partly  of 
the  wrongful  act  of  the  plaintiff.  Such  a  plea,  even 
if  bad  in  substance,  does  not  confess  the  cause  of 
action  so  as  to  entitle  the  plaintiff  to  judgment  non 
obstante  veredicto.  But  the  plea  is  good  in  substance, 
though  it  might  be  bad  on  special  demurrer,  as  amount- 
ing to  the  general  issue.  In  Davies  v.  Maim  {b)  the 
defendant,  using  a  highway,  ran  over  a  donkey ;  and 
the  fact  that  the  donkey  was  trespassing  was  held  to 
be  no  defence.  But  the  ground  of  the  judgment  was, 
dut  the  defendant  was  using  the  highway  in  an  im- 
proper manner ;  he  was  driving  too  rapidly.  Parke  B. 
says:  "  although  the  ass  may  have  been  wrongfully  there, 
^  the  defendant  was  bound  to  go  along  the  road  at 
^ch  a  pace  as  would  be  likely  to  prevent  mischief, 
^^ere  this  not  so,  a  man  might  justify  the  driving  over 

(«)  Tli«re  was  another  alleged  defect  of  proof,  which  m  suflSciently 
"oiictd  in  the  judgment,  p.  282,  post. 
(^)  103/;  ^  H\  546.    See  alto  Clayards  v.  Dethick,  12  Q.  B.  139. 
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goodfl  left  on  tlie  public  highway,  or  even  over  a  man 
lying  asleep  there,  or  the  purposely  running  against  a 
carriage  going  on  the  wrong  side  of  the  road.**  In  each 
of  the  illustrations  used  by  the  learned  Baron,  as  well 
as  in  the  case  on  which  he  was  giving  judgment,  the 
person  liable  is  guilty  of  improper  conduct,  either  wilful 
or  negligent,  and  his  improper  conduct  is  the  cause  of 
the  damage.  But  the  present  plea  is,  that  the  defendant 
was  using  the  highway  as  he  had  a  right  to  do,  tliat 
there  was  no  neglect  of  duty  on  his  part,  and  that  the 
cause  of  the  accident  was  the  plaintiff's  nuisance.  Mayor 
of  Colcliester  v.  Brooke  (a)  is  distinguishable  on  the  same 
ground:  the  6th  plea  in  that  case  contained  no  aver- 
ment that  the  defendant  had  occasion  to  use  tlie  high- 
way where  the  nuisance  was,  or  used  due  skill ;  and  it 
was  held  bad  for  the  want  of  these  averments,  which  are 
in  the  present  pica.  The  defendant  might,  under  the 
circumstances,  have  justified  purposely  throwing  down 
the  jetty,  as  a  nuisance  obstructing  his  right  of  passage; 
he  did  not  do  it  purposely ;  but,  whilst  properly  exercising 
his  right,  he  accidentally  did  what  he  might  have  jus- 
tified doing  on  purpose. 


S/iee  Scrjt.  and  Parrt/,  for  the  plaintiff.  The  de- 
fendant could  not  have  justified  throwing  down  the 
jetty  as  an  abatement  of  a  nuisance.  There  was  ample 
space  for  him  to  pnss.  A  private  i)er8on  may  not  abate 
a  public  nuisance,  unless  it  prevents  him,  ns  an  in- 
dividual, from  using  his  rights ;  Mayor  of  Colchester  v. 
Brooke  (a):  and  here  it  is  not  averred  in  the  plea,  nor 
was  it  proved  at  the  trial,  that  the  defendant  could  not 
pas?  along  the  river  without  going  over  the  spot  occupied 

(a)  7  Q.  B.  339. 
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by   the  jetty.     The  defendant  was  negligent  in  the  Queen*s  Bench. 

management  of  his  ship  passing  along  the  river  in  the  

state  in  which  it  then  was,  the  jetty  being  there  in  fact.        i>i>i«s 
It  is  no  answer  to  say  that  the  jetty  was  wrongfully       Pitley. 
there,  and  that  if  it  had  not  been  there  no  damage  would 
liave  ensued ;   nor  that  the*  management  of  the  ship 
would  not  have  been  negligent  had  the  circumstances 
^)een  different     Every  one  of  these  allegations  might 
have  been  made   in  Davies  v.  Mann  (a)  and  Mayor  of 
Cckhester  v.  Brooke  (i).     The  plea  is  bad  in  substance, 
u  every  fact  in  it  might  be  true,  and  yet  the  immediate 
cause  of  the  accident  be  the  defendant's  negligence ; 
Bridge  v.  Grand  Junction  Railway  Company  (c).     And, 
u  the  plea  is  bad  in  substance,  the  verdict  on  the  fourth 
i»ue  should  be  found  for  the  plaintiff;  for  De  injuria 
pots  in  issue  every  material  averment ;  and  in  a  bad 
plea  no  averment  is  more  material  than  another;  the 
defendant  therefore  was  bound  to  prove  all. 

Cur^  adv.  vult. 

liord  Campbell  C.  J.,  on  a  subsequent  day  in  this 
term  {Juju  4th),  delivered  the  judgment  of  the  Court. 

This  is  a  rule  to  shew  cause  why  the  verdict  should 
not  be  entered  for  the  plaintiff  on  the  issue  joined  on  the 
fourth  plea,  on  the  ground  that  there  was  not  evidence 
to  prove  it;  or,  if  the  verdict  stands  for  the  defendant, 
why  there  should  not  be  judgment  for  the  plaintiff  non 
obstante  veredicto,  on  the  ground  that  this  plea  is  ia- 
sofficient,  and  the  other  pleas  having  been  found  in  his 
favour.  In  the  course  of  tho  argument,  there  was  a 
suggestion  that  a  sufficient  defence  was  made  out  under 

<«)  lO  M.  ^  ty.  546.  (6)  :  Q.  B.  339. 

(Cj  ^  -U.  4  If.  244. 
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r.  the  plea  of  Not  guilty ;  but  no  such  point  was  made  at 
the  trial ;  and  no  such  point  arises  on  this  rule.  We 
have  only  to  consider  whether  there  was  evidence  to 
support  the  fourth  plea,  and^  if  there  was,  whether,  after 
verdict,  it  is  a  good  bar  to  the  action.  We  are  of  opinion 
that  this  plea  was  substantially  proved.  The  plaintiff 
first  objects  that  the  woodwork,  supposed  to  constitate 
the  nuisance,  is  alleged  in  the  plea  to  have  extended 
below  low  water  mark,  whereas  it  did  not  reaoh  low 
water  mark ;  but,  as  it  stood  below  high  water  marl^ 
it  was  a  nuisance  to  the  navigation  of  the  river;  and 
the  misdescription  is  immateriaL  The  plaintiff  then 
compliuns  that  there  was  no  evidence  that  the  wood 
work  hod  been  constnicted  by  the  plaintiff:  but  the 
plea  contained  an  averment  that  he  continued  the 
woodwork;  and  there  was  evidence  that  the  wharf 
of  which  it  was  a  part  was  in  the  possession  of  the 
plaintiff,  that  the  woodwork  was  a  nuisance  to  the  navi- 
gation of  the  river,  and  that  he  wrongfully  continued  it. 
The  allegation  that  he  constructed  it  appears  to  us  to 
be  immaterial.  Lastly,  the  plaintiff  says  he  is  entitled 
to  the  verdict  on  this  issue  because  the  defendant  did 
not  disprove  negligence,  as,  according  to  the  evidence,  he 
might  have  passed  up  the  river  avoiding  the  nuisance, 
and  doing  no  damnge  to  the  plaintiff;  but  the  plea  does 
not  allege  that  the  defendant  could  not  navigate  the 
ship  up  the  river  without  impinging  on  the  woodwork 
which  constituted  the  nuisance,  saying  only  that  he  had 
occasion  to  pass  with  his  ship  over  the  part  of  the  river 
where  the  nuisance  was,  and  that  he  navigated  her  with 
all  the  skill  and  care  which  would  have  been  proper 
had  that  part  of  the  river  not  been  obstructed,  doing  no 
unnecessary  damage.     We  think  that  these  allegations 
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were  proved ;  and  therefore  that  the  Tcrdict  on  this  issue  Queen's  BetuJi. 
abould  be  entered  for  the  defendant. 

Bat  then  arises  the  important  question  on  the  validity        Dmn 
of  the  plea.     We  think  it  bad  for  not  alleging  that  there       Pnxxr. 
was  a  necessity  for  the  defendant  to  navigate  the  ship 
over  that  part  of-  the  river  where  the  nuisance  was^  nor 
efcn  tibat  this  part  of  the  river  was  his  right  course  and 
that  it  would  have  been  inconvenient  and  difficult  to 
hire  taken  any  other  course  by  whidi  the  nuisance 
might  have  been  avoided.    The  mere  statement^  that  he 
had  occasion  to  pass  with  his  ship  over  the  said  part  of 
the  bed  and  course  of  the  said  river^  would  be  true  if  he 
had  to  carry  her  up  or  down  the  river^  although  there 
might  have  been  ample  space  for  conveniently  doing  so 
without  coming  in  contact  with  the  nuisance.     Now  it 
ia  folly  established,  by  the  recent  cases  oi  Bridge  y*  Grand 
JwMtion  Bailway  Company  (a),  Davies  v.  Mann  (b)  and 
Mta/or  of  Colchester  v.  Brooke  (c),  that,  if  thero  be  a 
iHUttnce  in  a  public  highway,  a  private  individual  cannot 
of  his  own  authority  abate  it  unless  it  does  him  a  special 
injury,  and  he  can  only  interfere  with  it  as  far  as  is 
necessary  to  exercise  his  right  of  passing  along  the  high- 
way; and,  without  considering  whether  he  must  shew 
that  the  abatement  of  the  nuisance  was  absolutely  ne- 
cessary to  enable  him  to  pass,  we  clearly  think  that  he 
cannot  justify  doing  any  damage  to  the  property  of  the 
person  who  has  improperly  placed  the  nuisance  in  the 
highway,  if,  avoiding  it,  he  might  have  passed  on  with 
reasonable  convenience.     We  are  therefore  of  opinion 
that  the  fourth  plea  is  bad,  and  that,  although,  all  its  alle- 
gations being  proved,  the  verdict  upon  it  stands  for  the 

(a;  31/.$^.  244.  (6)  10  M,  J-  W.  54C. 

(c)  7  Q.  D.SS9. 
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defendant,  the  plaintiff  is  notwithstanding  entitled  to 
judgment.  The  defendant  cannot  now  contend  with 
any  advantage  to  himself  that  this  plea  does  not  purport 
to  confess  and  avoid,  and  that  it  amounts  to  a  spedal 
plea  of  Not  guilty.  If  the  facts  alleged  by  it  do  not 
amount  to  a  defence,  it  cannot  be  rendered  good  by 
shewing  that  it  would  have  been  bad  on  special  de- 
murrer. 

Rule  absolute  to  enter  judgment  non  obstante 
veredicto  (a). 

(a)  Reported  by  C  Blackbttm,  Esq, 


Adams  against  Andrews. 


/^ASE.  The  count  stated  that  the  plaintiff  occupied 
a  messuage  in  the  parish  of  Ecut  Moulsey,  and 
dwelt  there,  and  by  reason  thereof  had  a  right  for 
himself  and  his  family  to  the  use  of  a  pew  in  the  parish 
church  of  East  Moulsey  during  divine  service ;  and  that 


Cmte  for  dii- 
turbinji^  the 
p<M«(eftbion  of  a 
pew  on  1st 
Januari/  and 
on  divvrs  dnys 
and  times,  &c. 
Plea«:  3.  Leave 
and  licence. 
4.  An  agree- 
ment by  plain- 
tiff with  defendant  and  il.^  then  being  churchwardens,  that  defendant  and  A.  should  make 
a  partition  and  divide  the  pew  into  two  unequal  pews,  and  that  the  churchwardens  for  tbe 
time  beini;  should  have  licence  to  place  pariiihioners  in  the  lesser  of  them  ;  that  the  defendant 
and  A.  did,  at  their  expense,  so  divide  the  pew,  and  did  pla^e  parishioners  in  tlie  pew,  which 
are  the  grievances  &c.  lieplication  to  so  much  of  3d  pica  as  relates  to  grievances  prior 
to  8th  February^  De  injuria,  concluding  to  the  country  :  und  to  so  much  of  3d  plea  as  relates 
to  grievances  after  8tli  Februari/^  a  revocation  of  the  licence.  Verification.  To  so  much 
of  the  4ih  plea  as  relates  to  grievances  before  8th  February^  a  traverse  of  tlie  agrecmeutv 
concluding  to  the  country :  and,  to  so  much  as  relates  to  grievances  after  8th  Fehruarjf^ 
a  revocation  of  tlie  licence.  Verification  :  And  a  new  assignment  Held,  on  special 
demurrer, 

].  That  the  3d  pica  was  divisible,  and  that  plainiifi*  was  entitled  to  make  separate  re- 
plications to  each  part  of  it ;  and  that,  though  the  revocation  of  a  licence  may  be  given  in 
evidence  under  a  general  replication,  tlie  plaintiff'  is  at  lilierty  to  plead  the  revocation 
specially.  *i.  That  the  4th  plea  was  a  plea  of  a  single  licence,  and  was  not  divisible  in 
its  nature ;  and  that  the  replications  to  tliA  4th  plea  were  bad  on  special  demurrer  as 
being  double  and  as  informal  traverses  of  the  qiuB  rjc/  eadem.  S.  That,  tlie  agreement 
in  the  4th  plea  not  being  by  deed,  the  licence  thereby  granted  was  revocable,  though 
acted  upon  at  the  expense  of  the  defendant.  Judgment  for  plaintitf*  on  both  replications 
to  3d  pica,  and  for  defendant  on  both  replications  to  4th  plea. 
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defendant,  on  1st  January  1849,  and  on  divers  days  Qt/«f}t*«  Bench, 

and  times  between   that  day  and  the  commencement *__ 

of  the  suit,  entered,  and  caused  other  persons  to  enter,        Adams 
the  pew  during  divine  service,  and  disturbed  plaintiff     Andrews. 
in  the  enjoyment  of  his  right. 

There  were  several  pleas  leading  to  issues  of  fact, 
and  also  the  pleas  following. 
3d  Plea.     Leave  and  licence  generally. 
4th  Flea.     That  the  plaintiff's  pew  was  larger  than 
was  reasonably  required  for  the  use  of  himself  and  his 
fiunilj,  and  the  rest  of  the  church  too  small  to  contain 
the  rest  of  the  parishioners.    That  the  defendant  and  one 
/oA»  Amison  were,  before  the  times  when  &c.,  church- 
wardens of  the  parish :   that  they   and  the    plaintiff 
agreed  that,  for  the  purpose  of  remedying  these  incon- 
veniences, the  churchwardens  should  erect  a  partition 
across  the  plaintiff's  pew  so  as  to  divide  it  into  two 
pews,  m  a  manner  in  the  plea  described :  and  that,  in 
consideration  of  their  doing  so,  the  plaintiff  agreed  that 
the  defendant  and  John  Amison  whilst  they  continued 
churchwardens,  and  every  churchwarden  for  the  time 
l>e!ng,  should,  during  the  continuance  of  the  plaintiff's 
possession,  have  licence  to   place  parishioners  in  the 
mailer  pew  thus   to   be  formed;    and  the   plaintiff 
thereby  gave  them  such  licence.     Averments,  that  dc- 
iisndant  and  John  Amison^  in  pursuance  of  the  agree- 
ment, and  whilst  it  remained  unrescinded,  made  the 
partition  at  their   expense :    That  defendant,  at  the 
aeveral  times  when  &c.,  still  continued  churchwarden, 
and'  plaintiff  still   continued  possessed;  and   that  de- 
fendant, **  in  pursuance  of  the  said  agreement,  and  the 
Koence  thereby  granted,  which  was  then  still  in  full 
force,  entered,  and  caused  and  procured  the  said  other 
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peraonsy  who  then  were  parishioners  of  and  rendent  in  the 
said  parish,  to  enter  "  &c. ;  which  are  the  grievances  &c 

Replication.  To  so  much  of  the  third  plea  as  relates 
to  grievances  prior  to  8th  February  1849,  De  iiyuiift, 
absque  licentid.     Conclusion  to  the  country. 

And  to  the  third  plea,  so  far  as  relates  to  the  readue 
of  the  grievances,  a  revocation  of  the  licence  by  plauw 
tiff,  and  notice  thereof  to  defendant  before  the  comnut- 
ting  of  these  grievances.     Verification. 

To  the  fourth  plea,  so  far  as  relates  to  grievancei 
prior  to  8th  FAruary  1849,  that  it  was  not  agreed 
modo  et  formfi.     Conclusion  to  the  country. 

To  the  same  plea,  so  far  as  relates  to  the  residue  a£ 
the  grievances,  revocation  of  the  licence),  and  notioQ 
thereof  to  defendant  before  the  committing  of  these 
grievances.    Verification. 

New  assignment  of  disturbances  at  other  times  and 
in  other  parts  of  the  pew  than  those  in  the  fourth  plea 
mentioned. 

Demurrer  to  the  replications  and  the  new  assign- 
ment, assigning  many  causes  of  demurrer:  those  whidi 
were  considered  by  the  Court  to  be  material  suflidently 
appear  in  the  judgment. 

The  demurrer  was  argued  in  Hilary  vacation  last  (a). 


fVilles,  for  the  defendant.  The  replications  are  bad 
in  form.  That  to  the  fourth  plea  is  an  attempt  to  spUt 
an  indivisible  plea  of  a  particular  licence  into  two  parts. 
The  first  branch  of  the  replication  to  that  plea  b  a 
denial  of  the  agreement.  If  that  means  that  the  agree- 
ment never  existed  at  all,  it  is  clearly  a  complete  answer 
to  the  whole  plea ;  and  the  second  branch  of  the  replica- 

(a)  February  llth  and  12tb.     Before  Patieton,  Coleridge  and  Erie  Js. 
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tkm  makes  the  whole  replication  bad  for  duplicity.    Q9teen*s  Bench. 
But,  if  the  replication   is  to  be  taken  as  confessing 
that  there  was  an  agreement^  and  averring  that  there        Adams 
were  grievances  prior  to  the  making  of  the  agreement,      Ahdriwi. 
then  the  first  branch  of  the  replication  to  the  fourth 
pka  disdoses  matter  for  a  new  assignment ;  it  in  effect 
BJ8  ^*  there  were  grievances  covered  by  the  licence 
alleged  in  the  plea,   and   there  were  grievances  not 
eoreied  by  it,   and  the  action  is  brought  for  those 
lot  covered  by  the  licence : "  and  then  it  condndes 
to  the  oountry.    This   is  a  roundabout  traverse  of 
the  qiuB  est  eadem,  which  is  bad.     The   authorities 
ihewing   when  a  plaintiff  must  new  assign  are  col- 
keted  in  note  (  p)  to  Oreene  yj.  Jones  (a).    K  the  plaintiff 
wiB  boand  to  prove  the  grievances  on  the  very  days 
hid  in  the  count,  the  plea  would  be  diviuble,  and  there 
would  be  no  objection  to  splitting  the  replication.     But, 
ai  the  plaintiff  might  support  his  coimt  by  the  proof 
of  grieyances  after  the  8th  February  alone,  the  defend- 
ant, in  dravring  his  pleas,  was  not  entitled,  or  at  least 
taa  not]  bound,  to  assume  that  the  plaintiff  relied  upon 
grierances  before  as  well  as  after  the  8th  February. 
^  defendant  gives  his  answer  to  the  grievances  com- 
fkinedof,  which  he  supposes  to  be  those  committed 
voder  the  licence  given  by  the  agreement.    If  the  plain- 
tiff claimed  for  other  grievances,  committed  before  the 
j^greement,  which  may  be  of  the  date  8th  Februaryy  he 
ought  to  have  new  assigned,  and  the  defendant  could 
then  have  pleaded  his  answer  to  such  grievances.     But 
this  first  branch  of  the  replication,  concluding  to  the 
eoontry,  deprives  the  defendant  of  the  opportunity  of 
rejoining  any  defence  he  may  have  to  grievances  corn- 
ea) I  /rMj.  Sinnd,  3O0f, 
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inltted  before  the  8th  February.  Barnes  v.  Hunt  (a) 
is  an  anomalous  case,  which  has  not  been  improved  of ; 
Bracegirdle  v.  Peacock  (b) ;  and  which  will  not  be  ex- 
tended. It  is  not  applicable  to  the  replication  to  the 
fourth  plea,  which  is  more  specific  than  the  count, 
though  it  may  be  applicable  to  the  first  branch  of  the 
replication  to  the  third  plea,  as  that  is  leave  and  licence 
generally. 

Then  the  second  branch  of  the  replication  to  the 
fourth  plea,  taken  by  itself,  is  bad  in  form,  as  amounting 
to  An  argumentative  traverse  of  the  licence ;  Barnes  v. 
Hunt  (a) ;  and,  when  this  is  joined  with  the  first  branch 
of  the  replication,  the  whole  replication  gives  two  answers 
to  the  pica,  and  so  the  replication  is  double.  These 
formal  objections  apply  also  to  the  replications  to  the 
third  pica :  it  is  an  unprecedented  and  vicious  mode  of 
replying. 

But,  further,  the  second  branch  of  the  replication  to 
the  fourth  plea  is  bad  in  substance ;  for  the  licence  in 
that  plea  was  not  revocable.  The  right  to  the  enjoy- 
ment of  the  pew  is  not  an  easement  in  land :  the  plaintiff 
has  nothing  in  the  soil  of  the  pew ;  ^  nor  does  the  agree- 
ment profess  to  convey  any  easeifient  to  the  defendant 
That  distinguishes  this  case  from  Wood.y.  Leadbitter  (c). 
An  easement  cannot  be  granted  save  by  deed ;  but  what 
authority  is  there  for  saying  that  a  licence  to  enter  a 
pew  must  be  by  deed  ?  The  essence  of  the  plea  is  not 
that  the  pew  was  too  large  for  the  plaintiff,  and  the 
church  too  small  for  the  congregation;  but  that  an 
agreement,  very  fair  and  reasonable  under  these  circum- 
stances, was  come  to  between  the  churchwardens  and 
the  plaintiff.     He  sells  them  a  licence  in  consideration 

(a)  11  Eait,  431.  (6)  8  Q.  B.  174.  182.  1$6. 

{€)  IJ  A/.  J"  M'.SSS. 
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tluit  they  will  incur  expense ;  thej  do  incur  expense ;   Quam't  Bench. 
•nd  the  licence  then  becomes  irrevocable.    The  plaintiff       ^^^^* 
Qiiiikot  go  back  in)m  his  bargain  after  it  has  been  executed.        Adams 

Avomswi. 

Aaeodl^  contriL     The  replications  are  good  in  form* 

the  pleas  are.  pleaded  to  a  divisible  cause  of  action ; 

^  are  therefore  in  themselves  divisible,  and  may  be 

BO  treated  in  the  replication :  the  plaintiff  has  a  right 

to  lepljr  as  if  there  were  separate  counts  for  each  sepa- 

'^  grievance,  and  the  plea  was  pleaded  separately  to 

^  count ;    Vivian  v.  Jenkin  (a).     Hartshome  v.  Wat^ 

^(i)  is  an  instance   of  such  a  inode  of  pleading. 

^^  branch  of  each   of    the  replications  is  to    be 

^^^s^Aed  as  a  separate  replication  to  a  separate  plea,  and 

''''^  stand  or  fSdl  by  itself;  and  the  first  branch  of 

^*^  replication  is  unobjectionable  if  taken  alone.    The 

'^cond  branch  of  each  replication  is  objected  to  because, 

It  la  9Bij3^  it  is  an  argumentative  traverse  of  the  licence 

•▼^r»ed  in  the  plea  to  which  it  is  replied ;  but  it  is 

*^ubtful  whether  the  revocation  of  a  licence  can  be 

•  ^^ 

g^veu  in  evidence  under  a  traverse  of  the  licence.     The 

p^mt  did  not  arise  in  Barnes  v.  Hunt{c)y  as  in  that 

c^^e  the  trespasses  were  not  covered  by  the  licence  at 

•&•     The  plaintiff  is  at  least  entitled,  if  he  pleases,  to 

caoSesB  the  licence  prim&  facie  justifying  the  grievances, 

^  to  avoid  the  averment,  that  the  grievances  were 

^wamitted  in  virtue  of  it,  by  shewing  a  prior  revoca- 

^  of  the  licence. 

Ibe  second  branch  of  the  replication  to  the  fourth 
plea  is  said  to  be  bad  in  substance,  because  the  licence 
in  that  plea  was  acted  upon,  and  therefore,  it  is  said, 

W  S^  it  E.  741.  (6)  4  ^'e^it  Cn.  173. 

(<^)11  £^451. 
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irrevocable.  But  the  right  to  use  a  pew  cannot  be 
transferred  unless  an  interest  la  the  messuage  to  which 
it  is  appurtenaot  foe  transferred ;  Stocks  v.  Booth  (a). 
This  plea  shews  no  such  transfer,  so  that  the  licence 
pleaded  is  not  a  licence  coupled  with  an  interest,  and 
being  a  seek  licence  it  is  revocable.  The  fact,  that 
there  is  a  consideration  for  an  agreement  to  ^ve  a 
licence,  may  subject  the  licensor  to  an  action  for 
breach  of  contract,  if  he  revokes  the  licence ;  but  every 
licence  is  revocable  unless  it  is  coupled  with  an  interest ; 
and  in  this  case  no  interest  could  pass  except  by  deed ; 
fFood  V.  Leadbitter  (b)y  Hewlins  v.  Shippam(c\  WaJUs 
V.  Harrison  (cf).  Cocker  v.  Cowper  (e).  The  authorities 
on  the  subject  are  collected  in  note  (c)  to  Caryton  y. 
Liihebye  {g) :  the  result  of  them  is  that  no  action  could 
be  brought  by  this  plaintiff  for  erecting  the  partition, 
or  doing  any  act  imder  the  licence,  whilst  it  remained 
unrevoked ;  but  that  if  the  licence  was  not  revocable 
it  would,  in  effect,  operate  as  a  grant  of  an  interest 
in  the  pew,  which  cannot  be  without  deed. 


Wilks,  in  reply.  The  plaintiff  had  not  any  interest 
in  the  pew  itself;  he  had  by  faculty  or  by  prescription 
.a  licence  to  use  that  pew,  of  which  the  freehold  was  in 
the  rector ;  and  the  defendant,  as  churchwarden,  had  an 
interest  in  properly  accommodating  the  parishioners. 
Then  by  agreement  the  plaintiff  gives  a  licence  to  the 
defendant ;  and  the  defendant  acts  on  it,  and  incurs  ex-» 
pense.  Had  this  licence  been  to  do  an  act  in  the 
pluntiff 's  soil,  it  might  have  been  revocable,  as  being  a 

(a)  1  T.  R,  428.  (6)  13  M.  ^  IF.  833. 

(c)  5B,irC,  221.  (rf)  4M,^  W.  538. 

(O  1  C  M.  4-  -R.  418.      S,  a  S  Tyr.  103. 

(g)  5  JFmt.  Saund,  113a.    See  also  P&rry  v.  Fitxhowe,  8  Q.  B.  757. 777. 
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grant  of  an  easement,  and  yet  not  under  seal ;  but  It  is  Que^*t  Bench. 

to  do  an  act  in  the  soitof  another ;  for  the  pew  is  the  ' 

rectoi^s  freehold ;  and  such  a  licence  when  acted  on  is  Adams 

inevocable ;  Liggins  y«  Inge  (a).     A  licence  purchased  Aitbkews. 
for  a  consideration  is  irrevocable ;  Wood  v.  Mardey  (b). 

Cur.  adv.  vult. 


Patteson  J.,  in  this  term  (May  31st),  delivered  the 
judgment  of  the  Court. 

'She  declaration  in  this  case  complains  of  disturbances 
in  the  plaintiff's  pew  in  Moulsey  church,  which  he  had 
i^  reason  of  his  possession  of  a  messuage  in  the  parish, 
nd  lays  the  disturbances  on  1st  January  1849,  and  on 
dnren  other  days  and  times.  The  third  plea  is  leave 
nd  Eeence  generally.  The  replication  as  to  all  the 
grierances  before  a  certidn  day,  to  wit  8th  February 
1849,  is  De  injuria.  As  to  the  residue  of  the  grievances, 
It  states  that,  before  they  were  committed,  the  plaintiff 
leroked  the  licence.  To  this  replication  there  is  a 
fl>ecial  demurrer. 

According  to  the  case  of  Barnes  v.  Hunt{c\  which 

IttB  never  been  overruled  as  regards  a  plea  of  leave 

•od  licence,  the  defendant,  under  the  general  plea  of 

fetve  and  licence,  is  bound  to  prove  a  licence  coexten- 

OTe  with  all  the  acts  proved  by  the  plaintiff;  and, 

tbopefore,  if  there  be  one  or  more  licences  covering 

some  of  those  acts  but  not  others,  the  plaintiff  is  not 

bound  to  new  assign,  but  may  reply  De  injuria  and 

recover  damages  for  such  acts  as  are  not  covered  by 

the  licence  or  licences ;  and  such  general  replication  is 

in  all  cases  the  sufficient  and  proper  form.     The  special 

(o)  7  JWng.  682.  (6)  WA,^  E.  34. 
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replication^  to  the  residue  of  the  grievances,  of  a  revo- 
cation of  the  licence  before  any  of  those  grievances 
were  committed^  is  argued  to  be  a  mere  denial  that 
there  was  any  licence  for  those  alleged  grievances,  be- 
cause a  licence  revoked  is  the  same  thing  as  no  licence, 
as  regards  all  matters  occurring  subsequent  to  the  re- 
vocation.    The  demurrer  points  out  as  a  special  cause, 
to  this  part  of  the  replication,  that  it  is  an  argumenta- 
tive traverse  of  the  alleged  licence.     It  is  also  further 
argued  for  the  defendant  that  this  vice,  if  it  be  one, 
in  the  second  part  of  the  replication,  vitiates  also  the 
first  part.     We  think  that  is  not  so.     The  declaration 
con^plains  of  many  acts  at  different  times;  the  plea 
sets  out  a  general  affirmative  justification  of  them  all^ 
not  by  way  of  alleging  one  single  fact  which  would  be 
an  answer  to  them  all,  but  by  a  general  allegation^ 
which  may  mean  either  one  licence  extending  to  all 
the  acts  which  the  plaintiff  can  prove,  or  several  and 
repeated  licences,  each  confined  to  one  or  more  of  those 
acts.     The  plea  therefore  is  in  its  nature  divisible. 
The  first  part  of  the  replication  might  have  stood  as  it 
is,  denying  the  plea  as  to  those  grievances  to  which  it 
professes  to  apply  itself,  and  the  plaintiff  might  have 
gone  on,  in  the  second  part  of  the  replication,  to  have 
admitted  the  plea  as   to  the  residue   of  the  alleged 
grievances  and  entered  a  nolle  prosequi,  or  might  as  to 
them  have  new  assigned  excess  beyond  the  terms  of 
the  licence.    If  therefore  the  plea  be  divisible,  we  can- 
not hold  that  a  bad  replication,  if  it  be  bad,  as  to  part 
of  it,  vitiates  that  which  is  well  replied  as  to  the  other 
part.     But,  upon  full  consideration,  we  are  of  opinion 
that  this  replication  is  not  bad  as  amounting  to  an  ar- 
gumentative traverse  of  the  licence  alleged  in  the  plea. 
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We  thlnkj  according    to  the  doctrine  laid  down  in  Qtieai*s  Bench. 

1850. 


Bames  v.  Hunt  (a),   that   under  a  replication  of  De 

iojurii  the  plaintiff  would  be   at  liberty   to  shew  a        Adams 

revocation  of  anj  licence  that  had  been  given^  and  to      Akobews. 

recoyer  damages  for  grievances  committed  since  that 

reTocation :  but  we  also  find  that  this  form  of  replying 

a  revocation  is  given  in  the  books  of  precedents^  and 

baa  been  commonly  used.     It  is  a  confession  of  the 

existence  of  a  licence  at  one  time  for  acts  of  such  a 

nature  as  are  complained  of  in  the  declaration  and 

justified  by  the  plea,  and  an  avoidance  of  the  plea  by 

sbewiog  the  determination  of  that  licence.     It  does  not 

in  any  way  embarrass  the  defendant,  but,  on  the  con- 

tnuy,  informs  him  more  distinctly  of  the  ground  on 

which  the  plaintiff  denies  the  existence  of  a  licence  as 

to  those  grievances  to  which  it  is  applied ;  and  we 

tliink  for  these  reasons  that  it  is  not  fairly  open  to  the 

technical  objection  of  being  an  argumentative  traverse. 

The  fourth  plea  states  a  special  agreement  between 

the  plaintiff  and  the   defendant  and   another  person, 

then  churchwardens  of  the  parish,  by  which  the  plain- 

tifff  having  a  larger  pew  than  was  necessary  for  him, 

allowed  the  churchwardens  to  partition  off  the   pew 

and  divide  it  into  two  parts,  and  to  occupy  one  of  the 

'  parts  80  divided,  and  alleges  that  they  did  so  divide  the 

pew  at  some  expense,  and  did  the  acts  complained  of 

after  and  in  pursuance  of  that  agreement,  and  of  the 

licence  thereby  given  to  them.     Now  the  ground  of 

the  defence  set  up  in   this  plea   is  not  of  a  general 

nature.     The  whole  defence  is  based  on  the  existence 

of  the  agreement;  a  single  and  indivisible  fact.     If  the 

Agreement  be  traversed  and  the  issue  found  for  the 

(a)  II  Ea8t,45i. 
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plaintiff,  the  whole  plea  falls  to  the  ground.  The 
plaintiff,  however,  by  his  replication,  has  attempted  to 
divide  this  indivisible  plea,  and  has  said,  as  to  all  the 
grievances  before  a  certain  daj,  to  wit  8th  February 
1849,  there  was  no  such  agreement;  and,  as  to  the 
residue,  that,  before  thej  were  committed,  the  licence 
in  the  fourth  plea  mentioned  was  revoked,  not  that  the 
agreement  was  revoked  or  rescinded.  This  is  mani- 
festly a  double  replication,  inconsistent  upon  the  face  of 
it,  first  denying  the  agreement,  then  admitting  it,  and 
alleging  that  the  licence  under  it  was  revoked.  The 
plaintiff  should  have  simply  denied  the  agreement  by 
his  replication ;  and,  if  there  was  no  such  agreement, 
the  defendant  must  fail  altogether  on  the  fourth  plea; 
but,  if  the  plaintiff  was  apprehensive  that  such  an  agree- 
ment would  be  proved,  and  was  bringing  his  action 
for  grievances  not  covered  by  it,  either  because  they 
were  committed  prior  to  the  existence  of  the  agreement 
6v  after  it  was  at  an  end  by  being  revoked  or  resdnded, 
he  should  have  new  assigned  those  grievances  so  not 
covered  by  it.  The  plea  is  pleaded  expressly  as  to 
alleged  grievances  committed  subsequent  to  the  agree- 
ment: the  plaintiff  has  no  right  to  alter  the  subject 
matter  to  which  the  plea  is  pleaded,  which  he  plainly 
does,  if,  by  denying  the  agreement  as  to  some  of  the 
grievances,  he  means  to  say  that  those  grievances  were 
committed  prior  to  and  when  the  agreement  did  not 
exist :  his  course  plainly  was,  to  have  new  assigned 
that  he  brought  his  action,  not  only  for  the  grievances 
mentioned  in  the  plea,  but  also  for  others  committed 
prior  to  the  alleged  agreement,  if  in  fact  he  seeks  to 
set  up  any  such  grievances.  So,  if  he  meant  to  set  up 
grievances  subsequent  to  the  revocation  or  rescinding 
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of  the  agreement,  he  should  have  new  assigned  that   Queeti't  JSeneh. 
the  agreement  was  revoked  or  rescinded,  and  that  he        Io50. 
brought  his  action,  not  only  for  the  grievances  men*       Adams 
tiojied  in  the  plea,  but  also  for  others  committed  after     Amd&xwk 
such  revocation  or  rescinding ;  just  as,  in  the  case  of  a 
plea  of  right  of  way,  the  plaintiff  may  deny  the  exist* 
eoce  of  the  way  in  his  replication,  and  new  assign  that 
be  brought  his  action  also  for  trespassing  out  of  the 
alleged  way.   In  De  Pantluere  v.  Permyfeather  (a),  whertt 
a  pablic  highway  was  pleaded,  the  plaintiff  replied  that 
it  liad  been  stopped  up  by  order  of  two  justices,  tiw- 
rensing  that  there  was  any  such  highway  as  in  the  plea 
ixientioned :   tiiere  no  new  assignment  was  necessary^ 
because  the  plaintiff  adopted  the  trespasses  misntioned 
^^  the  plea  as  those  for  which  he  brought  his  action : 
'^  alleged  the  stoppage  of  the  highway  as  inducement, 
and  traversed  the  existence  of  the  highway  as  alleged : 
'^^  ^d  not  attempt  to  divide  the  plea.     So  in  this  case, 
u  be  liad  adopted  the  grievances  mentioned  in  the  plea 
*®    those  of  which  he  complained,  and  merely  denied 
^^    agreement,  no  new  assignment  would  have  been 
J^^oeasary ;  but,  if  he  wishes  to  include  grievances  not 
^^vered  by  the  agreement,  supposing  it  to  have  existed, 
*^^  Ddust  new  assign,  otherwise  he  is  replying  to  some- 
™^g  which  is  not  contained  in  the  plea :  if  there  had 
^^^^xi  no  denial  of  the  agreement  in   the  replication, 
^t  it  had  merely  stated  a  revocation  of  the  agreement 
^ore  the  grievances  complained  of,  this  would  have 
^^^  a  good  replication  in  the  nature  of  a  new  assign- 
^^^^    On  the  other  hand,  if  the  second  part  of  this 
replication  be  intended  as  a  new  assignment  added  to  a 
i^^lioation  traversing  the  agreement^  then  it  is  in- 

(a)  5  Taunt,  634. 
U   4 
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formally  pleaded ;  and  that  is  pointed  out  as  a  cause  of 
demurrer.  We  thinks  therefore,  that  the  whole  repli- 
cation is  bad,  being  double ;  also  the  first  part  of  it  is 
bad,  because  it  professes  to  divide  the  plea  which  is  indi- 
visible, and  is  replied  to  part  of  the  plea  only,  whereas, 
if  true,  it  is  an  answer  to  the  whole ;  and  the  proper 
mode  of  objecting  to  this  is  by  demurrer.  The  latter 
part  of  the  replication  is  also  bad,  as  a  replication  for  the 
same  reason,  and  as  a  new  assignment  for  informality. 

A  further  question  arose  in  the  course  of  the  argument 
as  to  the  right  of  the  plaintiff  to  revoke  the  licence  or 
agreement.  The  law  on  this  subject  is  elaborately  and 
conclusively  laid  down  in  the  judgment  of  the  Court  of 
Exchequer,  in  Wood  v.  Leadbitter  (a) ;  and  it  is  clear 
that,  as  there  was  no  deed  in  this  case,  and  therefore  no 
grant,  the  plaintiff  might  revoke  the  licence  notwith- 
standing the  expense  the  defendant  had  incurred,,  unless 
the  defendant's  character  of  churchwarden  makes  any 
difference ;  the  effect  of  that  character,  however,  need 
not  be  considered,  because  under  these  pleas  the  de- 
fendant does  not  justify  as  churchwarden  in  respect  of 
any  right,  if  there  be  any,  incident  to  his  office,  but 
under  the  express  voluntary  contract  and  authority  of 
the  plaintiff;  which  being  so,  the  rule  of  law  as  laid 
down  in  Wood  v.  Leadbitter  (a)  must  apply. 

Upon  the  whole  we  are  of  opinion  that  our  judg- 
ment must  be  for  the  plaintiff  as  to  the  demurrer  to  the 
replication  to  the  third  plea,  and  for  the  defendant  as 
to  the  demurrer  to  the  replication  to  the  fourth  plea. 
Either  party,  or  both,  may  amend :  if  both,  no  costs ; 
if  one  only,  that  party  must  pay  costs. 

Judgment  accordingly  (rf). 


(a)  IS  Af.^  IT.  838. 

(fi)  Reported  by  C.  Blackburn,  Esq. 
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Parkes  against  Smith.  Tuetday, 

May  28tli. 

COVENANT.     The  declaration  stated  an  Indenture^  Declaration  in 
made  23d  December^  1846,  between  defendant  of  thauonadii- 
tle  first  part,  Charles  Amtin  Brookfield  of  the  second  J!irtne«hip  be- 
part,  WiUiam  mtham  of. the  third  part,  and  plaintiff  of  aS^mand' 
.     the  fourth  part ;  whereby,  after  reciting  that  plaintiff,  '"^^  b*'',*'^*"^" 
defendant  and  Brookfield  lately  carried  on  the  business  *■*"  indenture, 

"  covenanted  that 

w  attorneys  in  partnership,  that  a  dissolution  of  the  he  and  the  other 
i'^nership  had  been  agreed  upon  as  regarded  the  tioned  would 
plaintiff,  and  it  had  also  been  agreed  that  defendant  the  outgoing 
•^d  brookfield  should  make  certain  payments  to  plaintiff  ^  instalments  • 
^    i-espect  of  his  capital  invested  in  the  copartnership,  '4"en2]!\mouiu 
**^^  liis  share  in  the  past  profits  and  in  the  goodwill,  &c.,  '"8  ^  ^f^' 
*^^    as  compensation  to  him  for  attention  (until  a  day  ssoo/.,  were 

made  subject 

to  reduction,  in 

l^^^^^ified  rmdo,  if  the  profits  which  the  partncrsliip  had  derived  from  connections  of  the 

^•■*^ff  »hould  fall  short  of  a  certain  amount.     Non-payment  of  the  4800/,  as  well  as  of 

^^tier  instalments,  amounting  to  2000/.,  was  assigned  as  a  breach. 

"^  "v^:  as  to  the  4800/.  (setting  out  the  deed  on  oyer),  that,  by  a  furtlier  covenant,  it  was 

-  that,  if  any  difference  should  arise  touching  the  sums  to  be  deducted,  it  should  be 

^y^*"*^  to  J.  P.,  an  arbitrator,  to  award  what  amount,  not  exceeding  4800/.,  should  be 

^|^*^oted :  That  such  difference  did  arise,  and  thereupon  plaintiff,  defendant  and  the  other 


submitted  themselves  to  refer,  and  did  refer,  the  said  difference   to  J.  P,,  who 

^^*'<lcd  that  4800/.,  being  the  whole  amount  of  the  said  five  instalments,  should  be  de- 

^^ctet]  from  the  6800/.  :   And  that  defendant,  before  the  commencement  of  this  action, 

^M^ursuance  of  the  said  award,  claimed  to  deduct,  and  did  deduct,  the  said  480(>/.  *'  from 

^  ^ttid  five  instalments ;  *'  whereby  the  said  6800/.,  before  the  commencement  of  the  suit, 

^"^  reduced  to  SOOO/.,  to  be  paid  to  plaintiff  pursuant  to  the  indenture. 

H«]<i,  on  demurrer,  that  the  matter  alleged  was  not  merely  an  estoppel,  but  that  the 
P*^  "Was  a' good  plea  in  bar. 

-'^  covenant  by  indenture,  that  any  differences  which  may  thereafter  arise  between  the 
F*'^es  touching  the  matters  of  the  indenture  shall  be,  and  they  are  thereby,  referred  to  an 
s'^'^^tor  named,  constitutes  a  submission  which  may  be  acted  upon  and  made  a  rule  of 
Court,  under  stat.  9  &  10  H^.  3.  c.  15.,  when  such  differences  arise. 

Although  the  covenant  to  abide  the  award  be  expressly  subjected  to  the  proviso,  "so 
f*  the  award  be  made  &c.  within  a  given  time,  wttli  power  to  the  arbitrator  to  enlarge 
t^time,  but  **so  as"  the  enlargement  shall  not  extend  beyond  a  day  named,  yvt,  if  the 
^IvuMion  can,  by  the  agreement,  be  made  a  rule  of  Court,  a  judge  may,  before  the  ex- 
fvitioiiof  the  limited  period,  or  of  such  enlargement,  extend  the  time  for  making  the 
^Hrd  to  a  day  later  than  the  last  day  named  in  tlie  submission. 
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named)  to  the  business,  thereafter  to  be  earned  on 
by  defendant  and  Brookfield,  the  amount  of  which  pay- 
ments had  been  fixed  at  2125/.  and  5750/. ;  that  de- 
fendant and  Brookfield  had  admitted  Witham  into 
partnership :  that,  after  some  disputes  on  the  payment 
to  be  made  to  phuntiff,  it  had  been  arranged  and  agreed 
that  8800/.  (subject,  as  to  6800^  thereof,  to  contingent 
reduction  as  after  mentioned)  should  be  paid  and  secured 
to  plaintiff  as  follows :  viz.  2000/.  to  be  secured  to  him 
as  in  the  indenture  was  mentioned  (a),  and  defendant, 
Brookfield  and  Witham  to  secure  by  their  joint  and 
several  covenant  the  pajrment  to  plaintiff  of  6800/1^^ 
residue  of  the  8800/.  (subject  as  above),  by  seven  instal- 
ments, which  were  specified :  and  reciting  also  a  further 
agreement  that  an  account  should  be  taken  of  the  profits 
accruing  to  defendant,  Brookfield  and  Witham^  between 
1st  September^  1845,  and  31st  December',  1846,  from 
such  portion  of  the  business  as  should  have  arisen  from 
the  clients  or  connexion  of  plaintiff,  and  that,  if  such 
profits  should  fall  short  of  2666/.  13«.  4(/.,  there  should 
be  deducted,  from  the  last  five  instalments  of  the  said 
6800/.,  a  sum  after  the  rate  of  4/.  for  every  1/.,  by  which 
the  amount  of  such  profits  should,  during  that  period, 
fall  short  of  2666/.  13^.  4e/.,  but  so  that  the  deduction 
should  not  exceed  4800/.  in  the  whole :  defendant  cove- 
nanted and  agreed  with  plaintiff,  his  executors,  &c.. 
That  defendant,  Brookfield  and  Withaniy  or  $ome  or 
one  of  them,  or  their  or  some  or  one  of  their  heirs, 
executors,  &c.,  should  pay  to  plaintiff,  his  executors,  &c., 
the  said  6800/.  by  seven  instalments,  as  follows:  1000/. 
on   1st  January y  1849;  1000/.  on  \^i  January  in  each 


(0)  By  a  joint  and  several  covenant  of  S'nUh  and  Brookfield,  wbich 
was  inserted  in  the  deed. 
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Buccessive  year  till  1854,  inclusive,  and  800/.  on   Ist  Q««f»*^  Batch, 

JoKumy,  1855  (subject  as  above);    and  also  should, 1_ 

JD  the  mean  time,  pay  to  plaintiff,  his  executors,  &(%         ^"J^** 

interest  at  5  per  cent.,  to  be  computed  from  1st  January^        Shiih, 

1846,  on  the  said  6800/.,  or  so  much  thereof  as  should 

from  time  to  time  remun  payable  and  unpaid,  as  fol-* 

lows:  one  year's  interest  on  Ist  January,  1847,  and^ 

thereafter,  equal  half-yearly  payments  on  &c.:  Proviso^ 

that,  if  the  dear  net  profits  which  should  have  arisen 

between  the  said  1st  September,  1845,  and  3  Ist  Decern^ 

br,  1846,  both  inclusive,  from  the  business  of  the 

clients  or  connexions  of  the  plaintiff,  should  not  amount 

to  26662.  13«.  4c2.,  there  should  be  deducted  from  the 

^e  last  instalments  of  the  said  principal  sum  of  68002i 

the  sum  of  4il  for  every  1/.  by  which  the  said  profit^ 

ihoold  s6  fall  short  of  26667.  13«.  Ad.,  and  the  plaintiff, 

his  heirs,  executors,  &c.,  should  repay  to  the  defeudanti 

BmkfiM  and  Witham,  their  executors,  &c.,  the  full 

ttooont  of  all  interest,  if  any,  which  should  have  been 

pud  to  the  plaintiff,  his  executors,  &c.,  in  respect  of  the 

wm  which  should  be  so  deducted ;  but  so,  nevertheless, 

^  the  total  amount  of  the  principal  money  to  be 

<leducted  as  aforesaid  should  not  exceed  4800/. :  Further 

proviso,  that,  if  default  should  be  made  m  paying  any 

iMtahnent  of  the  6800/.  for  twenty  eight  days   next 

after  the  day  appointed,  the  whole,  or  so  much  of  the 

8wd  sum  as  should  then  be  owing  under  the  indenture, 

should  immediately  become  payable  and  be  recoverable 

at  law. 

The  count  then  averred  that,  afterwards,  and  more 
than  twenty  eight  days  before  action  brought,  to  wit 
on  &C.,  the  first  instabnent  of  the  6800/.  became  due, 
and  was  not  paid  for  twenty  eight  days,  or  at  any  time: 
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roiutne  XV.    whcrebv  so  much  of  the  68001  as  was  unpaid  at  tbe 

'        end  of  the  twenty  eight  days  became  immediately 

PAKKEt  payable  to  plaintiff;  and  that  there  was  then  unpud, 
SxiTB.  in  respect  of  the  first  two  instalments,  2000iL,  and,  in 
respect  of  the  last  five,  4800il,  there  being  no  sum 
deductable  or  subtractable  from  the  said  4800iL,  or 
from  any  part  thereof,  or  from  any  of  the  five  last 
mentioned  instalments,  by  virtue  of  the  said  proviso 
for  contingent  reduction.  Averment  that,  before  the 
commencement  of  this  suit,  to  wit  on  &c,  the  whole 
6800^  remained  payable  and  unpaid,  and  that  there  was 
then  due  and  owing  to  plaintiff,  by  virtue  of  the  said 
covenant  in  that  behalf,  6801  for  four  half  yearly 
payments  of  interest  which  had  become  due  on  &c., 
respectively. 

Breach,  non-payment  of  the  200021,  48001,  or  in« 
terest 

The  defendant  craved  oyer  of  the  indenture,  which 
was  set  out,  and  contained  the  recitals  and  covenants 
referred  to  in  the  declaration  (the  covenant  to  pay 
6800/.  by  instalments,  and  interest,  being  made  by 
Smith,  Brookfield  and  Witham,  jointly  and  severally,  with 
the  plaintiff),  and  a  further  covenant  by  Smith,  Brook- 
JUld  and  ^FiVAaiw,  jointly  and  severally,  with  plaintifi^  and 
plaintiff  with  each  of  them :  ^^  That,  if  any  question  or 
difference  shall  arise  between  the  said  several  persons, 
parties  hereto,  touching  the  sum  or  sums,  if  any,  which 
the  said  W.  H.  Smith,  C.  A.  Brookfield  and  IF.  Witham, 
or  either  of  them,  or  their  or  either  of  their  heirs^ 
executors  or  administrators,  shall,  under  the  covenants 
and  provisions  hereinbefore  in  that  behalf  contained, 
have  a  right  to  deduct  from  the  five  last  instalments  of 
the  sud  sum  of  6800^  hereinbefore  secured  to  be  paid. 
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or  any  matter  relating  thereto^  then  and  in  such  case  it  Queen^s  Bench. 

doll  be,  and  it  is  hereby,  referred  to"  J.  P.  Esquire        ^^^^' 

(a  barrister),  **  an  arbitrator  indifferently  chosen  "  &c.,        Parkei 

**  to  arbitrate,  determine  and  award  what  sum  or  sums        Smith. 

of  monejr,  if  any,  not  exceeding  the  said  sum  of  4800/., 

shall  be  deducted  by  the  said  W.  H.  Smith,  C.  A:  Brook- 

Jidd  and  JF.  fFitham,  or  either  of  them,  or  their  or  either 

of  their  heirs,''  &c.,  '^  from  the  said  five  last  instalments 

of  the  aforesaid  sum  of  6800/. ;  and  any  other  question 

or  questions  which  it  may  be  necessary  to  determine 

with  a  yiew  to  ascertain  the  amount  of  the  sum  or 

nmsy  if  any,  to  be  deducted  as  aforesaid."    And  that 

the  parties  respectively,  and  their  respective  heirs,  &c., 

dttU  and  will  obey,  and  abide  by,  &c*  the  award,  &c, 

of  and  concerning  the  questions,  &c.  so  referred,  "  so 

M  the  award  of  such  arbitrator  be  made  in  writing 

voder  his  hand,  and  ready  to  be  delivered  to  the  said 

Parties  respectively,  or  their  respective  heirs,"  &c., "  on 

or  before  the  expiration  of  four  calendar  months  from 

*e  first  day  of  January  1847."     And  «  that  it  shall 

1*  lawful  for  the  said"  arbitrator,  by  any  writing  "  &c, 

**  from  time  to  time  to  enlarge  the  time  for  making  his 

award  m  the  said  matters  so  in  difference,  but  so  as  the 

period  to  which  the  time  shall  be  so  enlarged. shall  not 

exceed  the  Ist  day  of  July  1847."     And  « that  this 

P^'^^t  submission   to  arbitration  shall   and  may  be 

mrie  a  rule"  of  the  Court  of  Queen's  Bench,  **  if  the 

■■y  Court  shall  so  please,"  &c. :  any  of  the  parties  to  be 

«t  liberty  to  apply  to  the  Court  for  that  purpose. 

^  defendant  then  pleaded,  as  to  the  five  instal- 
™Q»ta  payable  on  and  after  1st  January  1851,  and  in 
'^cspect  of  which  a  large  sum,  to  wit  4800/.,  re»due  &c, 
^"^  alleged  in  the  declaration  to  be  due  under  the 
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Voiume  XK    indenture ;  and  also  as  to  4801,  parcel  of  the  sum  al- 

^ *_ l^ed  to  be  doe  to  pluntiff,  under  the  coyenant  in  that 

behalf,  for  four  half  yearly  paymenta  of  interest  on  the 
8ud  five  last  instahnents,  to  wit  the  sum  of  48OO/L9 
residue  of  the  said  6800iL :  *<  That  heretofore,  and  after 
the  making  of  the  said  indenture,  and  before  the  coat" 
mencement  of  this  suit,  and  before  the  said  1st  day  of 
January y  A.  D.  1849,  viz.  on  the  30th  day  ofNaoember, 
A.D.  1847,  divers  questions  and  differences  then  arose 
and  esdsted  between  the  said  several  parties  to  the  said 
indenture  touching  and  concerning  the  sum  and  sums 
of  money  which  the  defendant,  the  said  C.  A.  Broo^ieU 
and  fF.  fVitham,  their  hdrs,  executors,"  &c,  '*  should, 
under  the  covenants  "  &c  **  in  the  said  indenture  "  &c; 
^'  have  a  right  to  deduct  from  the  said  five  last  men- 
tioned instalments  "  &c.,  '^  and  touching  divers  matters 
relating  thereto ;  and  thereupon,  afterwards  and  before 
the  commencement  of  this  suit,  to  wit  on  the  same  day 
and  year  last  aforesaid,  the  plaintiff  and  the  defendant 
and  the  said  C.  A,  Brookfield  and  W.  fFitham,  and  each 
of  them,  under  and  in  pursuance  of  the  covenants  in 
the  said  indenture"  &c.,  ''did  submit  themselves  to 
refer,  and  did  then  refer,  the  said  questions  and  differ- 
ences and  matters  to  the  said  J.  P.,  Esq.,  in  the  sud 
indenture  in  that  behalf  mentioned;  and  the  same  ques- 
tions and  differences  and  matters  were  then,  under  and 
in  pursuance  of  the  provisions  in  the  said  indenture " 
&c.,  "  referred  to  the  said  J.  P.,  Esq.,  to  arbitrate,  de- 
termine and  award  what  sum  or  sums  of  money,  if  any,' 
not  exceeding  the  said  sum  of  4800/.,  should  be  de- 
ducted by  the  defendant,  the  said  C.  A.  Brookfield  and 
IF.  JVithamy  or  either  of  them,"  &c,  "  from  the  said 
five  last  instalments  of  the  aforesaid  sum  of  68002. ;  and 
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anj  other  questions  which  it  might  be  necessary  to  Queen* t  Bendi. 

determine  with  a  view  to  ascertain  the  amount  of  the  '__^ 

fum  or  soms  to  be  deducted  as  aforesaid."    Averment :       Parkis 


V. 


that  /.  P.  took  upon  himself  the  arbitration^  and^  before        Smith. 

the  expiiation  of  four  calendar  months  &c.,  to  wit  on 

&&,  by  writing  under  his  hand  indorsed  on  the  said 

indenture,  and  bearing  date  &c.,  enlarged  the  time  for 

making  his  said  award  in  the  said  matters  &c.  until 

30th  June  1847 :  and  that  afterwards,  and  before  that 

day,  and  before  the  commencement  of  this  suit,  to  wit 

on  29th  Juni  1847,  bj  an  order  of  a  Judge  of  the 

Court  of  Queen's  Bench,  made  in  the  matter  of  the  said 

itflntration^  and  bearing  date  to  wit  the  same  day,  it  was 

ordered  that  the  time  limited  for  the  said  J.  P.  to  make 

his  award  should  be  enlarged  until  1st  December  1847. 

The  plea  then  stated  that,  after  the  making  of  the  said 

Older,  and  before  the  last  mentioned  day,  and  before 

die  commencement  of  this  suit,  viz.  on  30th  November 

1847,  the  arbitrator  ''  did  make  and  publish  his  award 

m  writing  under  his  hand,  and  sealed  with  his  seal,  of 

and  c(mceming   the    said    questions,  differences  and 

nttttera  so  referred  as  aforesaid,''  ready  to  be  delivered 

^9 and  did  thereby  award  and  determine  ''that  the 

pnncipal  sum  of  4800/.  should  be  deducted  by  the  said 

Pendant,  the  said  C.  A.  Brookfield  and   W.  Witham^ 

*nd  every  of  them,  or  their  respective  heirs,  executors 

or  administrators,  from  the  said  five  last  instalments  of 

the  aforesaid  sum  of  6800/.  in  the  said  indenture  cove- 

Mited  to  be  paid  to  the  plaintiff;  such  sum  of  4800/. 

I^^  the  total  amount  of  such  five  last  instalments ; 

"whereby  the  said  sum  of  6800/.  in  the  said  indenture 

^venanted  to  be  paid  to  the  plaintiff  would  be  reduced 

^  the  sum  of  2000i  to  be  paid  to  the  plaintiff,  his 
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executors "  &C.9  '^ pursuant  to  the  said  indenture:  As 
by  the  said  award  "  &c.  (profert  of  the  award  under  the 
arbitrator's  hand  and  seal).  **  And  the  defendant  fur- 
ther says  that,  afterwards,  and  before  the  commenoe- 
ment  of  this  suit,  to  wit  on  the  same  daj  and  year  last 
aforesdd,  he  the  said  defendant,  in  pursuance  of  the 
said  award,  then  claimed  ^  [to  deduct],  ''and  did  then 
deduct,  the  said  principal  sum  of  4800/.  in  the  said 
award  in  that  behalf  mentioned,  from  the  said  five  last 
instalments "  &c. :  ''  whereby  the  said  sum  of  68002.^ 
before  and  at  the  time  of  the  commencement  of  this  suit, 
had  been  and  was  reduced  to  the  sum  of  2000£.  to 
be  paid  to  the  plaintiff  pursuant  to  the  said  indenture : 
whereof"  &c  (notice  to  plaintiff).     Verification. 

Demurrer,  assigning  several  causes,  which  will  appear 
sufficiently  by  the  argument.    Joinder. 


J.  A.  Russell^  for  the  plaintiff,  l^e  first  and  main 
point  is,  that  the  agreement  of  reference  was  not 
within  the  statute  9  &  10  fT.  3.  c.  15.  s.  1.,  and  there- 
fore could  not  be  made  a  rule  of  court,  and,  conse- 
quently, that  a  Judge  had  no  power,  under  stat  3  &  4 
W.  4.  c.  42.  8,  39.,  to  enlarge  the  time  for  making  the 
award.  Stat.  9  &  10  ^.  3.  c,  15.  applies  only  to 
persons  "  desiring  to  end  any  controversy,  suit  or 
quarrel,"  "  for  which  there  is  no  other  remedy  but  by 
personal  action  or  suit  in  equity,  by  arbitration,"  and 
enables  such  parties  '^  to  agree  that  their  submission  of 
their  suit"  to  award  or  umpirage  shall  ''be  made  a 
rule  of  any  of  his  Majesty's  Courts  of  record,"  "  and 
to  insert  such  their  agreement  in  their  submission," 
which  agreement,  so  inserted,  ''  shall  or  may,"  on  pro- 
duction of  an  affidavit  &c.,  be  entered  of  record  in  the 
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Court  agreed  upon,  and  the  rule  be  thereupon  made  QueenU  BendL 

&a    Here  the  covenant  as  to  arbitration  was  to  refer   * 

fbtnie  differences ;  whereas  the  statute  extends  only  to       Parkm 
mbmissioQ  of  differences    actually  existing.       [Cole^       Sunm.  ; 
rufye  J.  Clauses  of  this  kind  are  very  common.]    Unless 
it  appear  that  the  parties  have  subsequently  entered 
into  a  submission  in  writing,  in  pursuance  of  their 
covenant,  such  covenant  cannot  make  the  reference 
eflEectoal,  nor  authorise  a  rule  of  Court.     [Lord  Camp^ 
hdl  C.  J.     You  would  say  that  the  only  remedy  is  by 
action  on  the  covenant.     Coleridge  J.     Is  there  any- 
thing in  the  statute  to  exclude  future  controversies?] 
The  natural  and  reasonable  construction  excludes  them. 
It  18  8iud  in  Com.  Dig.  Arbitrament  (A),  citing  Broume 
T.  MevereU(a)y  that  to  an  arbitrament  five  things  must 
concur;  the  first  two  of  which  are  '^  1.  Matter  in  con- 
troversy.    2.  A  submission."     [Lord  Campbell  C.  J. 
There  being  a  prospective  agreement,  does  not  the  rule 
apply  when  a  controversy  arises  ?]     Not  unless  it  can 
be  contended  that  an  agreement  to  submit  to  reference 
mud  an  actual  submission  are  the  same  thing.     [Co/e- 
ridge  J.     The  dictum  of  Littledale  J.  in  the  case  In  re 
Let  If  Hemingway  {b)  is  in   your  favour  as  far  as  it 

<«)  Dyer,  216  h,  217  a. 

(6)  3  AVe.  if  U,  860.     The  case  is  not  reported  in  A,  jf  E,,  but  was 
■a  IdUovs,  according  to  the  note  of  the  reporters. 

Alondny^ 

H£MiNGWAT*s  Arbitration.  jg^^ 

S.  V,  StcsAMDt  moved  for  an  attachment  against  Hemingway  for  non-    Ji.  and  L. 
F^JBwnt  of  money  under  two  awards.     He  stated  that,  by  agreement   ag»"^t^«  **y 


Ktl»  Hemingway  had  contracted  to  purchase  of  Lee  certain  shares  ^ijouid  purchase 

pruptrrty  of  L„ 
t  price  to  be  ascertained  by  arbitration  ;  the  conveyance  to  be  made  on  payment  of  the 
■••J*  llie  agreement  was  made  a  rule  of  Court.  The  ar;:iirator  having  awarded  Uie 
^oa,  L  tend«rvd  a  conveyance  to  H,,  and  demanded  the  money  of  him ;  but  he  would 
■*  piy.  'file  Court  refused  to  grant  an  attichmcnt  against  H,  as  fur  non-performance 
of  aa  awird  under  stmt.  9  &  10  fT.  S.  c.  15. 

▼OL.XV.  N.S.  X 
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'^^iTfiJn^'     goe8(a);  and  the  reporters,  in  a  note,  take  the  view  you 

contend  for.     That  case  is  referred  to  in  an  excellent 

book  by  Mr.  EusseU,  On  the  power  and  duty  of  an 
arbitrator  (i),  where  it  is  said  (p.  62.) :  "  The  act  con- 
templates controversies  existing  before  the  submisaon, 
and  differences  for  which  there  is  a  l^al  or  equitable 
remedy,  but  not  it  seems,  subjects  of  arbitration  which 
cannot  be  classed  under  these  heads ;  therefore,  where 
an  agreement  to  sell  land  at  a  price  to  be  fixed  by  arbi* 


in  a  mine,  at  a  price  to  be  ascertained  by  the  award  of  two  peraons,  wbicii 
was  to  be  made  within  a  time  named.  Lee  covenanted  to  fumiib  an 
abstract  at  his  own  expense,  and  to  convey,  on  payment  of  the  sum  awarded. 
The  arbitrators,  within  the  time  named,  made  two  awards,  fixing  the  aum 
at  14,000/.  for  one  part  of  the  property,  and  of  2,000^  for  tbe  other.  Lm 
then  demanded  tbe  money  of  Hemingway,  and,  at  the  same  time,  tendered 
conveyances ;  but  Hemingway  did  not  pay.  The  agreement  had  been 
made  a  rule  of  Court.  Bichartb  admitted  that  a  difficulty  arosa  from 
the  circumstance  that  the  agreement  was  substantially  to  purchase  ;  but  be 
suggested  that  tbe  efTect  was  also  that  the  parties  submitted  to  be  bound 
by  the  award.  [Parke  J.  Our  powei^  would  be  only  under  stat.  9  &  10 
W.S.  e.  15.  1. 1.]  That  is  alL  Suppose  tbe  agreement  had  wnply 
been  to  refer  the  question  of  price. 

LiTTLUALi  J.     That  would  be  a  different  matter :  tbe  agreement  Iwre 
is  for  purchase :  you  must  bring  your  action. 

ParkxJ.     Supposing  that  we  have  the  power,  which  I  much  doubt, 
I  do  not  think  this  a  case  in  which  it  would  be  fit  to  exercise  it. 

Lord  Denman  C.  J.  concurred. 

(Pattxsom  J.  was  at  Guildhall,) 

Rule  refused. 


(a)  Tbe  dictum,  as  sUted  in  S  Net.  jr  Jf.  86a, is:  <<  This 
is  hardly  within  the  sutute  of  WilUanu  That  which  is  said  about  the  price 
is  not  the  primary  part  of  the  agreement,  as  the  statute  contemplates. 
You  cannot  have  the  attachment,  but  you  can  bring  your  action ;  so  thai 
you  are  not  without  remedy.** 

(b)  By  Francis  Russell,  Esq.  1849. 
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tntcanwas  made  a  rale  of  Court  under  a  consent  clause,   Qti«n*«  Bnck. 

tfcc  question  submitted  being  only  co-existent  with  the 

nbmiasion,  the  Court,  on  an  application  to  enforce  the       Pakkks 

award  by  attachment,  doubted  very  much  whether  this        Smith. 

agreement  was  within  the  statute,  and  dismissed  the 

notioo."]    If  this  view  be  correct,  there  was  not,  in 

iUs  case,  any  ^^  submission  to  reference  containing  an 

agreement  that  such  submission  shall  be  made  a  rule " 

of  Coort,  within  stat.  3  &  4  ^.  4.  c.  42.  s.  39.     Again, 

^  plea  here  states  an  actual  submission  after  the 

ttecution  of  the  deed,  but  that  is  not  averred  to  have 

been  in  writing.     As  against  the  party  pleading,  there- 

^>i^  it  must  be  taken  that  the  real  submission  to 

ttference  was  by  word  of  mouth ;  and  that  is  clearly 

Bot  within  the  statute.     \^Coleridff€  J.     The  plea  states 

tbat  the  enlargement  was  written  on  the  back  of  the 

nd^iture.]     But  it  does  not  shew  that  the  reference 

tok  plaee  under  that  instrument.    But,  supposing  that 

tbis  was  a  submission  within  the  statutes,  there  was,  at 

vny  rate,  no  authority  to  enlarge  the  time  till  December 

1847,  the  agreement  in  the  deed  being  express,  that  it 

tell  be  lawful  for  the  arbitrator  '^  from  time  to  time  to 

eakurge  the  time"  &c.,  **  but  so  as  the  period  to  which 

the  time  shall  be  so  enlarged  shall  not  exceed  the  1st 

^y  of  July  1847."     The  current  of  late  decisions,  as 

spears  from  Leslie  v.  Richardson  (a)  and  other  cases, 

1*M  &Toured  the  power  of  the  Court  to  enlarge ;  but 

tbe  authority  to  enlarge  after  the  expiration  of  a  limited 

tine  has  never  been  recognised  where  the  restrictive 

^^wae  was  so  strongly  guarded  as  it  is  here.     [Cofe- 

'^9^i.    Do  the  expressions  here  diflfer  materially  from 

(«)  6  Com,  B,  378  :  see  Parberry  v.  Newnham,  1  M,  ^  W.  378,  there 
^^i  ndlnre  Saikeidand  Slater,  12A.4;E.  767.  772. 
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those  of  the  common  ^^  ita  quod'*^  clause  in  an  order  of 
reference  ?]  They  almost  amount  to  a  covenant  that 
the  award  shall  not  be  binding  if  the  time  be  enlarged 
beyond  the  day  named. 

But^  further^  the  plea  states  only  matter  which,  if  it 
be  an  answer,  should  have  been  pleaded  by  way  of 
estoppel,  and  not  in  bar.  It  is  not  shewn  that  4800iL 
out  of  the  five  last  instalments  of  the  680021  was  not 
due,  but  that  the  arbitrator  awarded  and  determined 
that  4800iL  should  be  deducted  from  the  said  five  in- 
stalments ;  whereby  the  said  sum  of  6800Z.  would  be 
reduced  to  2000il  [Lord  Campbell  C.  J.  I  do  not  see 
why  that  is  not  such  an  adjudication  as  should  be  a 
bar,  if  the  award  is  good.]  ''  Arbitrament  is  no  plea 
if  the  party  has  no  remedy  upon  the  award ; "  Com, 
Dig.  Accord  (D  2.).  "  So,  if  the  award  does  not  ^ve 
a  present  satisfaction,  or  a  satisfaction  that  will  be  ex- 
ecuted before  the  action  commences.'*  ^^  Or,  at  least  if 
the  plaintiff  has  no  remedy  by  action  upon  the  award." 
Ibid.  [Lord  Campbell  C.  J.  If  an  arbitrator  has 
awarded  that  the  sum  claimed  in  an  action  is  not  due, 
is  not  that  an  answer?  Yet  that  case  is  within  the  posi* 
tions  cited  from  ComynsJ]  It  is  matter  of  estoppel 
only,  and  must  be  so  pleaded.  The  mere  finding  of  a 
fact  by  the  arbitrator,  without  giving  any  new  right 
to  the  party  for  whom  he  finds,  is  no  bar ;  Allen  v. 
Milner  (a).  The  test  is,  whether  the  successful  party 
could  bring  an  action  founded  on  the  award.  If  no 
remedy  be  given  to  enforce  it,  such  an  award,  not  in 
fact  performed,  is  no  bar  to  a  subsequent  action; 
Dighton  v.  Whiting  {b).     [Lord  Campbell  C.  J.     That 


(o)  2  0'«  ,^J.  47. ;  S,  C.  2  T/r.  1 :3. 


(b)  I  Lutw.  51. 
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rule  applies  where  it  has  been  awarded  that  something  Qudrt»*«  BmuA. 

shall  be  paid  to  the  plaintiff^  or  done  in  his  favour.  '___ 

Bat  the  cases  do  not  shew  that,  if  an  award  be  that       ^'^»»" 
nothing  is  due,  that  will  not  bar  an  action  for  the        Smith. 
same    cause.     On  the  part  of  your  client  there  was 
nothing  to  be  enforced.] 

^t  any  rate  the  award  is  pleaded  to  more  than  it 

covers ;   for  it  takes  no  notice  of  the  480/.  interest, 

mentioned  in  the  introductory  part  of  the  plea.     [Lord 

Campbell  C.  J.    The  interest  would  follow  the  prin- 

cipsJL3 

jPhipsonf  contri.   First,  the  enlargement  of  the  time 
for  making  an  award  was  regular. 

XK>rd  Campbell  C.J.   We  think  you  need  not 

afgixe   this  point.     We  are  of  opinion  that  the  agree- 

mexit   stated  in  the  indenture  was  a  good  submission 

when  controversies  actually  arose.    And,  the  submission 

being  valid  under  stat.  9  &  10  J^.  3.  c.  15.,  the  Judge 

bad  power  to  enlarge  the  time  under  stat.  3  &  4.  JV.  4. 

c»  42.    s.  39.  We  think  it  was  the  intention  that  such  a 

P^^er  should  be  exercised,  the  law  putting  confidence 

^  that  extent  in  the   public  functionaries,   and  pre- 

^^ixig  that  they  will    exercise   the  authority   with 

pmpox  caution.     In  the  case  cited  from  Nevile  §•  il/aw- 

^7  ^c)  lAttledale  J.  very  properly   doubted  whether 

the  si^reement  was  within  the  statute  of  William,     The 

iwnr^^s  had  contracted,  the  one  to  purchase,  the  other 

to  convey,  land,  at  a  price  to  be  named  by  third  per- 


C»i  In  rt  Lee  and  Heminsway,  3  Nev.  ^  M,  860.     S.  C.  {Hcming- 
^*  Mkratio/t)  ante,  p.  305.  note  (6). 
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Foiume  xv.    gons.    I  should  Say  that  was  not  an  agreement  of  refer- 

*___  ence  within  the  statute.     But  why  parties  should  not 

Parkbs  stipulate,  in  such  an  agreement,  that  future  differences 
8mim-  shall  be  referred  to  arbitration,  I  cannot  imderstand. 
And,  notwithstanding  what  is  laid  down  in  the  note  to 
Nevile  §*  Manning^  there  are  many  .cases  collected  in 
the  very  excellent  book  by  Mr.  Russell  {a\  which 
shew  that  there  may  be  such  an  agreement  The 
Judge,  therefore,  in  this  case,  might  well  make  the 
order  to  enlarge ;  and,  although  that  order  extended  to 
a  period  beyond  the  time  limited  by  the  indenture  for 
making  an  award,  it  was  granted  before  the  30th  June 
1847,  to  which  day  the  arbitrator  had  enlarged  the  time* 

Phipsoriy  in  continuation.  The  plea  as  to  the  48002. 
and  interest  is  properly  in  bar;  the  award  does  not 
merely  raise  an  estoppel.  The  plea  shews  that  the 
4800/L  was  payable,  subject  to  a  contingency,  namely 
the  finding  of  the  arbitrator  that  certain  deductions 
were  to  be  made  from  the  plaintiff's  claim :  and  that 
contingency  has  happened.  The  case  is  not  that 
of  a  vested  cause  of  action :  if  the  arbitrator  does 
not  find  that  the  deductions  are  to  be  made,  the 
4800/.  is  payable ;  if  he  does  so  find,  it  is  not,  and 
then  the  covenant  for  payment,  so  far,  falls  to  the 
ground.  Or  it  may  be  put  that  the  plaintiff,  by  the 
indenture,  gives  a  licence  to  withhold  the  4800iL  in  a 
particular  event,  which  has  taken  place.  [Lord  CamjH 
hell  C.J.  You  say  the  plea  shews  that  there  never 
was  a  cause  of  action.]  It  does.  The  plea  may  also 
be  supported  on  the  ground  of  avoiding  circuity  of 
action :    for,  if  the   plaintiff  here   might   recover  the 

(u)  Pp.  Qb,  66. 
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48O0L  by  virtue  of  the  indenture^  the  defendant  might  Qmmi*i  Benek. 
recover  the  same  sum  back  again  from  him  under  the  * 

Aunc  deed :  the  lawy  therefore,  permits  him  at  once  to       Pakku 
make  his  own  ckim  a  defence  to  the  plaintiff's  action ; 
iiat>e(2)  to  Turner  v.  Dames^a)^  Johnson  v.  Carre  (b), 
Bh^ijes  V.  Smith  (c),   Carr  v.  Stephens  (d),  Simpson  v. 
Su7€2n{e).     The  kind  of  plea  is  anomalous,  but  is  dis- 
tiAC^t  from  estoppel,  because  it  does  not  admit  that  a 
cavsse  of  action  existed.     The  argument,  that  this  award 
18  of  something  which  could  not  be  enforced,  is  inappli- 
cable.   The  defendant  does  not  seek  to  enforce  any- 
thirBg.    The  arbitrator's  decision  leaves  the  remedy  in 
the    defendant's  own  hands:   it  is  enough  for  him  to 
plead  the  simple  fact  as  found.     Then  as  to  the  in- 
terest     [Lord  Campbell  C.J.      The  interest  would 
follow  the    principal.      We    expressed    that    opinion 
during  the  argument  for  the  plaintiff.] 

^  ^  Russell^  in  reply.     There  would  be  no  circuity 

of  action  in  this  case ;  for  the  pleadings  shew  that  the 

plaintiff  only  covenanted   to  repay  such  sums  as  he 

ought  be  overpaid  for  interest,  not  the  4800/L  principal: 

a^d>  as  to  the  interest,  if  the  plaintiff  recovered,  the 

defendant  could  not  sue  him  on  the  indenture  without 

joming  Broo1\field  and    Witham.     The  defence  relied 

upon  should  have  been  estoppel     The  agreement  is 

for  payment  of  a  specified  sum,  subject  to  contingent 

ttduction,  with  reference  to  a  particular  fact.      The 

cOTenant  to  refer  is  incident  only  to  that  agreement. 

'^  declaration  avers  that  there  was  nothing  to  be 

(o)  2  Wmt.  Sound,  150.  (6)  1  Lev.  152 

«)  Cro,  EUz.  623.  (d)  9  J9.  ^  C.  ''58. 

(e)  3  Campb,  291. 
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deducted.  The  plea  is  that  there  was  a  sum  to  b^ 
deducted,  by  the  plaintiff's  own  admission;  for  that 
this  fact  has  been  found  by  an  arbitrator,  whose  de- 
cision the  plaintiff  has  agreed  to  recognize*  The  effect 
of  that  plea  is  that  the  plaintiff  is  estopped,  as  by  a 
direct  admission  of  the  fact 


Lord  Campbell  C.  J.  I  think  that  the  kind  of 
admission  which  has  been  relied  upon  here  is  to  be  taken 
advantage  of,  not  as  an  estoppel,  but  as  shewing  that 
there  was  no  cause  of  action.  The  authorities  cited  for 
the  plaintiff  do  not  apply. 

Pattesox  J.  I  am  of  the  same  opinion.  The 
paying  of  the  instalments  was  contingent  upon  the 
deductions ;  and  the  defence  arises  from  the  arbitrator 
having  ascertained  what  those  deductions  were.  That 
is  not  an  estoppel.  Bcferring  to  the  agreement  as 
stated  on  the  pleadings,  I  think  the  argument  as  to 
circuity  of  action  is  not  answered.  In  the  case  In  re 
Lee  Sf  Hemingway  (a\  Parke  J.,  as  well  as  Littledale 
J.,  expressed  a  doubt:  but  I  think  that  case  is  not 
applicable  to  the  present. 

Coleridge  J.  The  argument  used  here  as  to  es- 
toppel would  apply  to  every  case  of  arbitration ;  for  it 
might  always  be  said  that  the  finding  of  a  fact  arminst 
any  party  by  an  arbitrator  was  an  admission  by  that 
party.  The  principle  of  estoppel  is,  that,  whether  there 
be  a  cause  of  action  or  not,  the  party  cannot  allege  it. 
Here  the  defence  is,  that  no  cause  of  action  existed  (6). 

Judgment  for  defendant. 

(a)  3  Net,  ^  M.  860. ;  S,  C.  (Ifemingufay^t  AHniraiion)  antd,  p.  305. 
note  (6). 

(6)   Wightman  J.  had  left  the  Cpurt 
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Queen*t  Bench. 

.   [1851.] 


It  has  been  thought  advisable  to  publish  the  follow- 
ing eafies  (the  last  of  which  was  argued  during  the 
presen.!;  term)  at  the  earliest  opportunity. 

The  Queen  against  The  London,  Brighton  and 
South  Coast  Kailway  Company. 

The   <3uEEN  against  The  South  Eastern  Rail- 
way Company. 

The     Queen  against  The  Midland  Railway 

Company. 


The  Queen  against  The  London,  Brighton  and  [saiurdaif,    - 
South  Coast  Railway  Company.  issi.] 

^N"   appeal  against  a  rate  made,  20th  November  1847,  i.  Where  a 

for  the  relief  of  the  poor  of  the  parish  of  Croydon  ^Ixo^lh^^^^x 
in  Si€irrey,  by  which   The  London,  Brighton  and  South  ^^^."^^'^^^^ 

imposed  in  re- 
*?^<^f  it,  in  any  one  parish,  ought,  under  stats.  43  Eliz.  c.  2.  «.  1.  and  6^7  IK  4, 
^  96.  ^.  ],^  to  [^  calculated  on  the  parochial  principle;  that  is,  on  the  gross  profits  earned 
by  M  iiinjcj,  of  ijjg  railway  as  lies  within  the  parish,  deducting  therefrom  the  expense  in- 
c»«rwl^  in  respect  of  that  portion  of  the  railway,  when  such  profits  and  deductions  can  he 
■**"**■  «'»«d:  and  not  on  the  mileage  principle,  that  is,  hy  deducting  the  expense  c/  the 
whole  line  from  the  grots  profits  of  the  whole  line,  and  assessing  at  a  sum  bearing  the 
*«we  proportion  to  the  remainder,  so  ascertained,  as  the  length  of  the  railway  witliin  the 
P*"*h  <ioes  to  the  length  of  the  whole  line. 

2*  A.  deduction  from  tlie  gross  profits  ought  to  be  allowed  in  respect  of  the  avcrnge 
annoal  difpreciation  of  the  permanent  way,  though  no  sum  is  annually  set  apart  for  the 
purpose  of  repairing  iL 

^  ^y  a  statute,  local  and   personal,   public,  it  was  enacted  that  each  of  two  railway 

coop^niet,  L,  and  S.,  should   have  the  free  use  of  a  given  portion  of  the  other**  line. 

TVte  portions  of  the  respective  lines  lay  in  difl'ercnt  parishes.     Held,  that  each  Company 

«asto  be  rated  for  the  value  uf  the  given  portion  of  its  own  line,  at  the  amount  which 

the  other  would  have  had  to  pay  if  it  had  hired  the  right  of  using  such  portion,  and  that 

IM  wluctioo  was  to  be  made  for  a  supposed  rent  paid  for  the  corresponding  easemont  on 

the  dWs  line. 

4<  By  a  railway  act,  the  Company  were  bound  to  make  up  accounts  of  receipts  and 
cipeQ&w  every  SOth  June  and  31st  December,  and  lay  them  before  tlie  proprietors  ;  and 
vp**^  accounts  of  rates  and  tolls,  for  cases  where  the  Company  were  and  were  not  car- 
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rien,  were  to 
be  kept,  which 
might  be  in- 
spected by  the 
officers  of  the 
parislies 
through  which 
the  line  passed. 
The  Company 
made  up 
accounts  to 
SOth  June.     In 
the  November 
of  the  first  year 
a  poor*  rate  was 
laid.    Between 
those  days  the 
working  ex« 
penses  in- 
creased.   Hel^ 
that  the  parish 
officers,  having 
ascertained  this 
fact,  ought  to 
take  it  into 
consideration 
in  making  the 
assessments, 
and  that  the 
Company  were 
not  precluded 
from*  insisting 
upon  it,  either 
by  the  above 
provisions  or 
by  secL  107  of 
The  Hallway 
Clautet  CoH" 
aolidation  Act, 
1845  (8  &  9 
Vict.  c.  SO.). 


Coast  Railway  Company  were  rated  as  after  mentioned, 
and  against  which  rate  the  Company  appealed,  the 
sessions  amended  the  rate  by  reducing  the  amount  at 
which  the  appellants  were  rated  from  2I936O/.  to 
15,7657.5  subject  to  the  opinion  of  this  Court  on  the 
following  case. 

The  London,  Brighton  and  South  Cocut  Railway 
Company  was  established  under  the  name  of  The  Lon^ 
don  and  Brighton  Railway  Company,  by  act  of  parlia- 
ment passed  T  TV.  ^.  ^  \   Vict  (a),   which  authorised 


(a)  Stat.  T  W.A.icX  Vict,  c,  cziz.  (local  and  personal,  public),  ^  for 
making  a  railway  from  the  London  and  Croydon  Railway  to  J9r^AlON» 
with  branches  to  Shoreham^  Newhaveu^  and  l.ewes," 

Hie  following  sections  were  especially  referred  to. 

Sect.  1 92  enacts :  "  That  the  said  Company  or  the  directors  of  the  said 
Company  shall  and  they  are  hereby  required  to  cause  a  true  and  par- 
ticular account  to  be  kept  and  to  be  made  up  twice  in  every  year,  that  it 
to  say,  on  the  SOth  day  of  •Tune and  the  Slat  day  ofDecembett  of  the  money 
received  by  or  for  the  use  of  the  said  Company  by  virtue  of  this  act,  and 
of  the  charges  and  expenses  attending  the  making,  maintaining,  and  car- 
rying on  the  said  undertaking,  and  of  all  other  the  receipts  and  expendi- 
ture of  the  said  Company  up  to  those  periods  respectively,  which  account 
shall  be  laid  before  the  half-yearly  general  meeting  of  the  said  Company 
herein  before  directed  to  be  held  in  the  months  of  Augtut  and  February 
respectively,  and  which  account  shall  also  be  produced  to  any  proprietor 
who  shall  require  to  be  allowed  to  examine  or  inspect  the  same  at  anj 
convenient  time  within  fourteen  days  prior  to  the  day  of  such  half-yearly 
general  meeting :  provided  always,  that  if  the  account  so  to  be  laid  befofv 
any  half-yenrlr  general  meeting  shall  not  be  considered  satisfactory  by 
such  meeting,  then  and  in  such  case  the  said  meeting  shall  have  power  to 
appoint  a  committee  of  inspection,  to  consist  of  five  proprietors,  each  of 
whom  shall  hold  at  least  twenty  shares  in  the  said  undertaking,  who  sliall 
examine  into  such  account,  and  report  thereon  to  a  future  meeting  of 
the  said  Company  to  be  held  for  that  purjiose  by  adjournment  or  others 
wise ;  and  for  the  purpose  of  such  examination  the  said  directors  shall, 
on  demand,  at  all  convenient  times  cause  to  be  produced  to  such  com- 
mittee or  any  three  members  thereof  all  books  of  accounts,  vouchers, 
and  documents  in  the  possession  of  the  said  directors  relating  to  the  affairs 
of  the  said  Company." 

Sect.  193  enacts:  *«  That  it  shall  be  lawful  for  the  said  Company  and 
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them  to  make  a  nulway  to  commence  by  a  junction  Qu^n's  Bench. 

with  a  oertwn  then  intended  railway  called  The  London  ^ '^ 

mi  Cmgdon  Railway  at  or  near  Sellhurst  farm  in  the  '^^  Quhk 

Ittrish  of  Croydon^  and  to  pass  thence  to  Brighton  ;  and  Loyooir, 

,                 1            t           1         M  BmoHTOM  and 

U80  to  make  a  branch  railway  to  Shorehaniy  another  South  CoAfr 

hnuich  nulway  to  Newhaven,  and  another  branch  rail«  pany,  ° 
wiy  to  Lewes. 
Befi)re  the  nassinfir  of  that  act.  an  act  had  been  ob- 


%  «>•  benb,  •mpowerwl  fn»>  Um.  to  time,  .t  «iy  half-yearly  geoe»l 

**"**'Hg orit a  special  general  meeting- to  be  called  for  that  purpose^. to 

^*^we  and  make  a  dividend  out  of  the  clear  profits  of  the  said  under* 

^^9Sf  and  snch  dividend  shall  be  after  the  rate  of  so  much  per  share 

.^^^^  the  several  shares  held  by  tlie  members  of  the  said  Company  in  the 

'^^'^t    sioek  thereof:  provided  always,  that  such  dividends  shall  not  ba 

eftener  than  quarterly,  and  no  dividends  sliall  be  made  exceeding 

sdMunt  of  clear  profit  at  the  time  being  in  the  hands  of  the  said 

ly,  aor  wb^reby  the  capital  of  the  said  Company  shall  in  any  de- 

tw  reduced  or  repaired  *'  (sic). 

857  enacts :  '*  That  in  all  cases  in  which  the  ssud  Company  shall 

far  their  own' profit  upon  the  said  railway  any  passengers,  cattle, 

animals,  goods,  wares,  or  merchandize,  articles,   matters,  or 

a  separate  account  shall  be  duly  kept  shewing  the  amount  of 

or  tolls  received  by  the  said  Company,  and  of  the  tolls  which  would 

iMcn  received  by  them  for  the  use  of  the  said  railway  in  respect  of 

psHengers,'*  &c.,  **  if  carried  by  any  other  party  or  parties ;  and 

^^terteers  of  the  poor  of  the  several  parishes  and  townships  through 

-li  the  said  railway  shall  pass  shall  have  free  access  to  and  liberty  to 

same  at  any  times  during  the  first  fourteen  days  in  the  months 

^^^  -^V^msry  and  ^it/(utt  in  each  year ;  and  in  case  the  said  Company 

^^^^1   refuse  to  keep  such  separate  accounts  as  aforesaid  the  said  Company 

^'^^t-   be  liable  to  pay  tlie  sum  of  SOO^. ;  and  in  case  the  said  Company 

^*^H  refase  to  permit  any  overicer  of  the  parish  tlirough  which  the  said 

''^'^■s  line  of  railway  or  branch  railways  shall  respectivirly  pass  to  inspect 

^  *«id  accounts  as  aforesaid,  so  far  as  relates  to  their  own  respective 

k  f*Hl)Ci,  the  said  Company  of  proprietors  sliall  forfeit  and  pay  the  sum 

^  01  60C  fur  each  and  every  day  the  said  Company  shall  refuse  Kuch  in- 

M  ip^ciion,  and  such  penalties  shall   be  recovered  by  action  at  law  in  the 

m  same  gf  ^^^^  overseer  or  any  other  person  or  persons  in  any  of  Her 

■  ^^^*i  Courts  of  law  at  IVestmin^er  or  elsewhere." 

I 
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Voititne  XV,  lained   by    Tlie  South  Eastern  Railway  Company  (a), 

L     ^  *J  whereby  that  Company  was  established,  and  empowered 

The  QiJKXK  to  make  a  railway  from  The  London  and  Croydon  RaUr 

LoNDov,  way  to  Dover^  the  line  of  which  last  mentioned  railway 

Brighton  and  ^  -j       ui      j«  ^  •  j- 

South  Coast  was  to  pass  tor  a  couBiaerable  distance  m  a  direction 
pany.  °"'  nearly  parallel  to  and  approaching  the  line  of  The  Lon^ 
don  and  Brighton  Railway  as  authorised  by  the  first  men- 
tioned act.  And  a  provision  was  introduced  into  the 
first  mentioned  act,  that,  if  The  South  Eastern  Railway 
Company  should  within  two  years  obtain  powers  to 
divert  their  railway,  so  that  the  same  should  form  a 
junction  with  The  London  and  Brighton  Railway  at 
any  point  upon  or  to  the  northward  of  a  place  called 
Earlswood  Common  in  the  county  of  Surrey,  The  Lon^- 
don  and  Brighton  Railway  Company  was,  on  such  pay* 
ment  as  therein  mentioned,  to  transfer  to  The  SoiUh 
Eastern  Railway  Company  so  much  of  TAe  London  and 
Brighton  Railway,  and  the  works  &c.,  as  should  be  at 
or  to  the  northward  of  the  point  at  which  the  junction 
of  The  South  Eastern  Railway  with  The  London  and 
Brighton  Railway  should  be  authorised  to  be  made* 

Before  the  expiration  of  the  said  period  of  two  years, 
viz.  on  25th  April  1839,  an  agreement  was  entered  into 
between  The  London  and  Brighton  Railway  Company 
and  The  South  Eastern  Railway  Company,  by  which  it 
was  (amongst  other  things)  agreed :  That,  if  Parliament 
should  grant  a  diversion  of  the  South  Eastern  Railway 
so  that  it  should  form  a  junction  with  The  London  and 
Brighton  Railway  at  any  point  upon  or  to  the  northward 
of  Earlswood  Common  aforesaid.   The  South   Eastern 

(a)  6  &  7  IF,  4.  c.  Ixxt.  (local  and  personal,  public),  **  for  making  m 
tail  way  from  The  London  and  Croydon  Railway  to  Dover,  to  be  called 
•  The  South  Eariem  Railway,*  *' 
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BaHiDay  Company^  in  lieu  of  being  entitled  to  so  much  Qu^enU  Bench* 

of  The  London  and  Brighton  Railway  as  should  be  to      L^        J 

the  northward  of  the  point  of  junction  between  The     The  Qukek 

hmdon  and  Brighton  Railway  and  ^he  South  Eastern       London, 

Rmhoay^  was  to  be  entitled  to  an  absolute  transfer  to    South  coast 

themsdyes  of  the  southern  moiety  (to  be  ascertained  hj        pllny.    °^ 

exact  measurement  of  the  portion)  of  The  London  and 

Brighton  Railway  lying  between  the  proposed  points  of 

junction  thereof  with   TTie  London  and  Croydon  Rail- 

^i  and  with  The  South  Eastern  Railway,  respectively, 

^  of  all  stations,  works,  &c. ;  and  that,  from  and  after 

^e  transfer  to  The  South  Eastern  Railway  Company 

of  the  stdd  southern  moiety  of  the  line  of  The  London 

^"^  Brighton  Railway  between  such  points  of  junction 

a«  aforesiud,  and  if  the  authority  of  Parliament  should 

be  obtained  enabling  the  said  companies  to  enter  into 

^g'^^enients  respecting  the  use  by  them  respectively  of 

"*^  several  lines  within  the  said  points  of  junction,  all 

the  traffic  of   The  South  Eastern  Railway  Company 

P*8*ing  in  the  carriages  and  trains  of  the  same  Com- 

P®^y  (or  of  the  lessee  or  lessees  of  the  said  Company, 

to  whom  they  should  let  the  whole  of  their  said  railway), 

should,  in  consideration  of  the  similar  liberty  and  ex- 

cn^ption  next  thereinafter  secured  to  The  London  and 

Brighton  Railway  Company ,  be  allowed  to  pass  to  and 

from  the  junction  of  The  London  and  Brighton  Railway 

i^ith  The  London  and  Croydon  Railway  over  the  por- 

tbn  of  ITie  London  and  Brighton  Railway  which  should 

connect  such  junction  with  The  South  Eastern  Railway, 

without  payment  of  any  tolls  or  compensation  to  The 

London  and  Brighton  Railway  Company  in  respect  of 

such  passage ;    and,  in  consideration   thereof,  all   the 

traffic  of  ITie  London  and  Brighton  Railway  Company, 
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Fo/Mffif  XV.    passing  in  the  carriages  and  trains  of  the  same  Com- 
...  pany  (or  the  lessee  or  lessees  of  the  said  Company  to 


The  Quim     ^^Qm  they  should  let  the  whole  of  their  said  railway), 
London,      should  be  allowed  tt)  pass  over  the  portion  of  7%e  Lonr 

Brighton  and  '^  '^ 

South  Coact   dan  and  Brighton  Railway  which  should  be  transferred 

Riilway  Com* 

puiy.         to  Tlie  South  Eastern  Railway  Company  according  to 
the  foregoing  provisions,  without  payment  of  any  toUa 
or  compensation  to  The  South  Eastern  Railway  Comr 
pany  in  respect  of  such  passage :  but  such  traffic  of 
each  of  the  said  companies  should  be  carried  on  with* 
out  wilful  damage  to  the  works  of  the  other,  and  sub- 
ject to  such  general  regulations  as  should  have  been 
made  by  such  other  company  for  regulating  the  traffic 
upon  their  railway,  and  to  such  regulations  as  ahould, 
from  time  to  time,   be  made  by  the  siud  companies 
jointly,  relating  to  the  premises ;  or  that  such  arrange- 
ment should  be  made  between  the  said  companies  under 
the  authority  of  Parliament  as  should  most  nearly  carry 
into  effect  the  last  foregoing  agreements,  without  pre- 
judice to  the  rights  of  the  said  companies  or  either  of 
them  to  recover  any  tolls  or  other  compensation  from 
any  other  company  or  party  or  parties  using  the  rail- 
roads or  either  of  them ;  and  that  each  company  should 
keep  the  road  which  should  be  vested  in  themselves 
according  to  the  said  agreement,  and  the  works  con- 
nected therewith,  in  sufficient  repair  and  condition,  at 
their  own  costs :  provided  that  no  lessee  of  either  of 
the  said  companies  should  be  entitled  to  the  privilege 
aforesaid  so  long  as  such  lessee  should  be  in  any  way 
interested  as  proprietor,  lessee  or  otherwise  in  any  other 
railway  or  portion  of  any  other  railway  communicating 
with   The  South  Eastern  Railway  or   The  London  and 
Brighton  Railway^  except  as  a  shareholder  only. 
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Ab  uat  of  parliament  (a)  was,  at  the  time  of  making  QmsenU  Seneh. 
Ilna  ftgreementy  before  Parliament,  and  was  shortly      ^        *■! 

•fterwards  passed  into  a  law,    whereby    The   South  '^^  Qoitm 
•EBifeni  Railway  Company  were  empowered  to  divert       Lowdok, 

,  ,  ...  BwoHTOM  and 

^■^  railway  so  as  to  form  a  junction  with  Hie  London    South  Coar 

a  ,  Railway  ConK 

^  Brighton  Railway  at  the  point  called  Earhwood        pany. 
^^^i^nioii ;  and  (after  repealing  the  provision  contained 

a 

^  t]ie  former  act  as  to  the  transfer  to  Tlie  South 
^^^tem  Railway  Company  of  so  mudb  of  The  London 
^*^  Brighton  Railway  as  lay  to  the  north  of  the  said  * 

V^itxi  of  junction)  The  South  Eastern  Railway  Company 
^ex^  empowered  to  purchase,  and  The  London  and 
^"^hton  Railway  Company  were  empowered  to  sell 
tt^d  transfer  to  the  fonner,  upon  the  terms,  and  subject 
to  -^e  provisbns  and  restrictions  thereinafter  contained, 
moiety  (to  be  ascertained  by  exact  longitudinal 
and  which  should  be  nearest  to  the  pmnt 
of  junction,  thereby  authorised  to  be  made,  of  The 
Stfwaih  EoMtem  Railway  with  The  London  and  Brighton 
B^xmboay),  or  such  other  part  as  should  be  determined 
for  that  purpose  by  any  agreement  of  both  the 
companies  under  their  common  seals,  of  all  that 
portion  of  The  I^mdou  and  Brighton  Railway  which 
l^y  or  would  lie  between  the  point  of  junction  thereby 
fttithorised  to  be  made  thereof  with  Tlie  South  Eastern 
Roiboayy  and  the  point  of  jimction  of  The  London  and 
^'ighton  Railway  with  The  London  and  Croydon 
•Boi&oay,  and  all  stations,  lands,  works,  &c.,  belonging 


'*)  S  &  3  Fict,  c  Izxiz.  (local  and  persoDal,  public),  **  to  alter  and 
"^  tbe  line  of  The  South  Eastern  Railway,  from  a  point  thereon  in 
"*  Parish  of  Chiddingstone,  in  the  county  of  A'ent,  so  as  to  join  The  Lon- 
*■  ond  Brighton  RaUwai/  at  or  near  Redstone  HiU  in  the  parish  of 
io  tbe  connty  of  Surrey.^ 


i 


Tw  Cu»«     EnMerik   Riibem    Cnmz^sxrf   dMarsd   Jaeir    optsoit  ft> 


^trnj.         waA  enaet^  that,  frotn  xad  xfrer  cite  traxafier  to  The 


Hf^Hth  E/fxUm  lOuljtcy  Comp^My  oE  die  aai 
cth^T  f/uT  wLIch  ily>ali  be  tnssfeired  to  diaa, 
th^  lathorltj  of  iK'tt  act,  of  tlie  Ixae  of  The 
Rrigldfm  RnJw^mj  between  <ndi  pouus  of 
afore^dirl,  it  shoald  be  kwfbl  for  the  snl  two 
foati^,  from  time  to  time,  to  carrj  into  efl&et  wmr 
a;m:efn^ntj  between  them  respectii^  the  use  fa^  then 
re»[jectiirel7  of  the  line  lying  between  the  said  two 
potntA  of  janctioD,  and  the  proportion  or  mamirr  m 
which  they  nhould  be  respectively  entitled  to  the  tolb 
ariAing  from  the  Kune  line,  or  other  moiety  or  separate 
part  thereof,  and  to  receive  and  recover  nidi  toDs,  or 
Up  remit  the  same,  respectively,  as  between  themgclvets 
acc^>n]ing  t/j  any  such  agreement,  without  prejudice  to 
the  tollu  or  rates  which  they  respectively  were  or  should 
or  would  be  authorised  to  receive  from  any  other  par* 
tie4  in  the  absence  of  any  such  agreement. 

(Copies  of  the  acts  of  parliament,  and  of  the  agree- 
ment of  25th  April  1839,  were  made  part  of  the  case.) 

77ifi  South  Eastern  Railway  Company  thereupon 
purchased  and  took  from  The  London  and  Brighton 
liailway  Company  the  southern  moiety  of  the  portion 
of  The  London  and  Brighton  Railway  lying  between 
the  said  points  of  junction  thereof  with  The  London 
and  Croydon  Railway^  and  with  The  South  Eastern 
Railway ^  respectively :  and,  from  that  time,  the  right 
(provided  by  the  agreement  of  the  25th  April  1839), 
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for  tlie  tnfiBc  of  each  company  to  pass  without  payment  Queen's  JRench. 
of  toll  over  the  moiety  belonging  to  the  other  com-      L^        J 
jKuiy  of  the  said  portion  of  railway  lying  between  the     ^*®  Quuir 
said  two  points  of  junction^  has  been  carried  out  in       Londok, 
practice;  the  traffic  of  2^  London  and  Brighton  RaiU    South  Coaa 
tooy  Company^  until  it  became  amalgamated  with  The        ^y.  ^'^ 
London  and  Croydon  Railway   Company  and  acquired 
the  title  of  The  London^  Brighton  and  South   Coast 
lUSway  Company,  and  the  traffic  of  the  said  amalga- 
united  Company  since  that  time,  passing  in  the  car- 
Xttges  and  trains  of  the  said  companies,  respectively, 
^^f^^i  and  using,  the  southern  moiety  of  that  portion  of 
u^  line  without  paying  any  toll  or  compensation  to 
^^  South  Eastern  Railway  Company ;  and  the  traffic 
^  The  South  Eastern  Railway  Company  in  like  manner 
P^BBing  in  the  carriages  and  trains  of  that  Company 
^▼cr,  aoj  Qfliiigy  the  northern  moiety  of  that  portion  of 
^liQe  without  paying  any  toll  or  compensation  to 
^I^mdon  and  Brighton  Railway  Company,  or  to  the 
'^**^  Brighton  and  South  Coast  Railway  Company. 
"^^o   miles  and  sixty  four  chains  of  the  northern 
^^^  of  the  portion  of  the  line  of  railway  between 
€  fiaif]^  two  points  of  junction  are  situate  within  the 
«*™^  of  Croydon.    No  part  of  the  southern  moiety  of 
^^  po*^on  of  the  line  of  ndlway  between  the  said  two 
points  o£  junction  is  situate  within  the  parish  of  Croydon. 
•™^ J)endently  of  and  besides  the  reciprocal  right  of 
the  ttiTo  companies  to  have  their  traffic  so  pass  over 
the  p^^tbn  of  the  railway  lying  between  the  said  two 
jobta  of  junction  without  payment  of  any  toll  or  other 
€OiBpc^<&8atiou,  Hie  London  and  Brighton  Railway  Com^ 
«iqf  Wfore  the  said  amalgamation,  and   The  London 
Brijf^^  and  South  Coast  Railway  Company  since  that 
t<»*.  XT.  K.  8.  Y 


322  Q.  B.  [HILAR7  VACATION, 

Volume  XF.  time,  have  paid,  and  the  latter  Company  atill  paj,  a 

*•        '-^  money  toll  to  The  South  Eastern  Railwajf  Compakif 

The  QuxiM  for  the  privil^e  of  using  a  certain  other  portion  of  Urn 


LoMoov,       South  Eastern  Railway  not  in  the  parish  of  Croydon : 

Briobtow  and 

SouTB  CoAgr  and,  on  the  other  hand,  Tlu  South  Eastern  Baihoay 
"^^Sijm  Company y  before  the  said  amalgamation,  paid  to  The 
London  and  Croydon  Railway  Company ^  and^  since 
that  time,  have  paid  and  still  pay  to  The  London^ 
Brighton  and  South  Coast  Railway  Company ^  a  money 
toll  for  using  another  portion,  consisting  of  seven  miles 
and  forty  two  chains,  of  their  railway  not  oompriflod 
within  the  terms  of  the  act  of  parliament  2  &  3  Viet. 
c.  Ixziz.,  or  the  agreement  of  25th  ApfrU  1839 ;  and 
of  which  portion  one  mile  and  eighteen  chains  are 
within  the  parish  of  Croydon. 

The  London  and  Brighton  Railway  Company  aftei^ 
wards  obtained  acts  of  parliament  authoriadng  them  to 
construct  certain  other  branch  railways  communioatii^ 
with  their  main  line;  that  is  to  say,  a  brandi  tail- 
way  from  Chichester  to  Havant;  a  branch  railway  from 
Croydon  to  Epsom ;  a  branch  railway  from  Hanant  to 
Portsmouth;  a  branch  railway  (called  the  Keymer 
branch)  from  Keymer  to  Lewes. 

By  an  act  passed  in  10  VicL  (a).  The  London  and 
Brighton  Railway  Company  and  The  London  and 
Croydon  Railway  Company  became,  on  and  from  the 
1st  July  1846,  amalgamated  into,  and  formed,  one  com- 
pany by  and  under  the  name  of  The  London^  Brighien 
and  South  Coast  Railway  Company. 

At  the  beginning  of  the  year  1847,  7%^  London^ 
Brighton  and  South  Coast  Railway  Company  had  107 


(a)  9  &  10  Vict,  c.  cclxzxiii.  (local  and  personal,  public),  <*  to 
tolidate  and  unite  The  London  and  Brighton  and    The  London  and 
Croydon  RaUwaif  Companiet  and  the  undertakings  belonging  to  tbtm." 
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wilea  of  railway  oraiplete  and  in  full  operation  (namely),  Queen*s  Bench. 
die    original  line  from  London  to  Croydon,  being  a     *-        '-^ 
kiMgih  of  ten  miles  and  forty  chainB  or  thereabouts,  the    ^®  Quuk 
Z'^nubm  and  Brighton  main  line  of  railway  from  its      Lomdok, 

Briohtox  and 

.janotiQn  with  TTte  London  avid  Croydon  Railway  at  or  Sooth  Coasv 

Bail  way  Coiii" 

SeBhurst  Farm  to  Brighton,  a  length  (without        pnj* 


LcJ  Tiding  the  six  nules  so  as  aforesaid  transferred  to 
South  EoMtem  Railway  Company)  of  35   miles, 
faranoh    from    Brighton    through    Shoreham    to 
CZlkMchester,  28^  miles,  and  the  branch  from  Brighton  to 

r,  being  33  miles  or  thereabouts. 

the  end  of  January  and  the  end  of  Jujw 

the  Company  had  completed  and  opened  for 

25  additional  miles  of  ndlway :  that  is  to  say, 

hnncb  from  Chichester  to  Havant,  9  nules,  opened 

Vei    JUarch  1847 ;  the  branch  fiiom  Croydon  to  Epsom, 

^  ix^ales,  opened  in  May  1847 ;  and  the  branch  from 

Ba^jioi  to  Partimauth,  7  miles,  opened  in  June  1847. 

reen  that  period  and  the  end  of  1847,  15  miles 
were  opened:  yiz.  the  branch  from  Keymer  to 
9^  miles;  and  the  branch  to  Newhaven,  5f  miles. 
^I^  numbers  of  days  during  which  these  several 
loff^^nches  were  completed  and  in  operation  before  the 
SMh/ime  and  20th  November  and  the  Slst  December, 
t^vpecdyelj,  being  calculated,  it  was  agreed  that  the 
Company  must  be  considered  to  have  had  lines  of  rail- 
way equal  to  111  miles  of  railway  completed  and  in 
^'PMion  for  the  whole  year  ending  on  the  30th  June 
1847,  and  lines  of  railway  equal  to  126  miles  of  rail- 
^7  completed  and  in  operation  for  the  whole  year 
•rfingon  the  20th  November,  or  3lBt  December,  1847. 
In  the  figures  here  given,  the  six  miles  transferred  to 
The  London  and   South  Eastern   Railway   Company 

Y  2 
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Voiumg  XV.    (being  the  southern  moiety  of  the  portion  of  ndlway 
^        '^      between  the  points  of  junction  aforesaid)  are  not  in- 


The  OuKXN     eluded.     Of  the  length  of  railway,  thus  opened  by  the 
LoNDoii,      Company  in  and  prior  to  June  1847,  6  miles  and  38 

BmaHTOK  and  ,  .  i  .       i  •  i      /•  >^ 

South  Coast    chains  are  Within  the  parish  of  Croydon. 

paof.  On  the  main  line  and  branches,  there  were,  on  the 

30th  June  1847,  and  at  the  time  of  the  making  of  the 
rate,  48  stations,  exclusive  of  the  great  terminal  sta- 
tion at  London  Bridge:  and,  of  these,  three  stations 
are  within  the  parish  of  Croydon. 

Tlie  London^  Brighton  and  South  Coast  Railway 
Company^  since  their  railways  came  into  operation, 
have  been  accustomed  to  provide  the  locomotive  power 
and  carriages,  and  have  themselves  conveyed  upon  their 
railway  and  its  branches,  as  and  when  they  were  com- 
pleted,  passengers,  cattle  and  goods  for  hure:  and,  in 
point  of  fact,  since  the  completion  of  the  railway,  the 
Company  has  been  in  exclusive  occupation  thereof, 
no  other  carriers  having  availed  themselves  of  the  right 
conferred  by  the  acts  of  providing  carriages  or  locomo- 
tive power  independently  of  the  Company,  except  that, 
under  the  agreement  of  25th  April  1839,  and  the  act 
of  2  &  3  Vict.  c.  Ixxix.,  The  South  Eastern  Railway 
Company  has  found  and  provided  its  own  carriages  and 
trains  and  locomotives  for  conveying  its  traffic  over  the 
northern  moiety  of  the  portion  of  railway  lying  be- 
tween the  two  points  of  junction  before  mentioned. 

At  the  ordinary  half-yearly  meeting  of  Hie  London, 
Brighton  and  South  Coast  Railway  Company ,  held  lOth 
August  1847,  the  directors  of  the  Company  submitted 
to  the  proprietors  a  statement  of  the  stock  and  share 
account  of  the  Company ;  also  a  half-yearly  statement, 
ade  up  to  the  30th  June  1847,  of  the  capital  accoun. 
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^  of  the  revenue  account^  of  the  Company :  and^  at  Queen*t  Bench. 
^  neit  ordinary  half-yearly  meeting  held  on  the  5th      ^        '-^ 
<^«y  of  February  1848,  the  directors  in  like  manner     T»»e  Quhk 
^omitted  to  the  proprietors  a  statement  of  the  stock      Lokdok, 

J  Brighton  and 

^QQ  ahare  account ;  also  a  half-yearly  statement,  made    South  Coast 
^P  to   the  31st  day  of  December  1847,  of  the  capital        ^ny.  *^™' 
^*^^count,  and  of  the  revenue  account,  of  the  Company. 
(Copies  of  these  statements  were  annexed  to  the  case, 
*Dd  naight  be  referred  to  as  part  thereof.) 

Xlie  gross  revenue  earned  on  the  railway  during  the 
jear  ending  30th  June  1847  amounted  to  418,600/. 

-I^ti.^  gross  revenue  earned  during  the  year  ending 
31st  JDecember  1847  amounted  to  441,780/. 

if  the  eanungs  were  calculated  for  the  year 
20th  November  1847,  the  result  would  be  sub- 
staxitE^ly  the  same  as  for  the  year  ending  31st  Decem^ 
her  1S47. 

-*^««8e  items  include  the  whole  of  the  money  toll  paid 

y    -^  Vie  South  Eastern  Railway  Company ,  and  also  the 

®*^**^   "^vhich  the  sessions  found  would  have  been  a  fair 

rent  for  The  South  Eastern  Railway  Company 


T^^^^  to  the  appellants  for  the  privilege  of  having 

^^^    trafBc  pass  over,  and  using,  the  northern  moiety  of 

I^ortion  of  line  between  the  two  points  of  junction 

*^^^^d,  if  that  pri\ilege  had  been  conceded  to  The 

^*^  Eastern  Railway  Company  for  a  pecuniary  con- 

^'^^^r^xtion 

"^^  O.C  gross  revenue  earned  by  so  much  of  the  railway 

^  ^  "within  the  parish  of  Croydon,  during  the  year  end- 

'^?  30th  June  1847,  amounted  to  the  sum  of  39,000/. ; 

*^»    during  the  year  ending  31st  December  1847,  to 

^   eum  of  40,027/. :  and,  if  the  earnings  were  calcu- 

*^  during  the  year  ending  20th  November  1847,  the 

^^t  would  be  substantially  the  same* 

Y  3 


^:--::;^::r^t^ 


XIV.  VICTORIA.]  327 

SMh  dmy  of  November,  in  oonsequenoe  of  the  ascertained  Quem't  Bench. 

inniffic^onc^  of  the  plant  to  work  the  line  efficiently,  ^        *-^ 

and  farther  in  anticipation  of  what  would  be  necessary  ''^  Qohm 


to  work  the  additional  mileage  consequent  on  the  open-      Lows  on, 

,  BuoHTOir  and 

mg  OX  the  new  branches,  it  was  considerably  increased :  South  Coam 
aiidU  on  the  20th  November  1847,  it  was  worth  350,0002.  puj. 
Anda  60016  additional  plant  being  purchased  still  later 
in  1341,  which  countervailed  the  depreciation  of  the 
exif^ting  plant,  it  may  be  taken  to  have  continued  of 
the  ^alae  of  350,000iL  until  and  on  the  31st  December 
1847. 

SeasionB  found  this  to  be  a  proper  and  not  ex* 
quantity  of  plant  for  the  efficient  working  of 
the  nulway  during  the  year. 

'X'be  Sessions  found  that,  if  the  mileage  principle 
(contended  for  by  the  appellants)  were  the  proper  one, 
the  £allowing  deductions  ought  to  be  made  from  the 
xevenue  earned  during  the  year  ending  31st  27e- 
1847. 


'*    C^>    forking  eipeniet  for  the  yew  (including,  among  other  £ 
^^ingi,  locomotive  power,  maintenance  of  the  way  in  a 
^^orking  condition,  watching  the  same,  rates  and  taxes,  and 

^«*>tnimcnt  duly  &c.)      -            -            -            -            -  215,135 

^    ^'^^v^tslof  stations  not  in  the  parish              -            -             -  20,000 

^"^^^Msst  on  capital  invested  in  working  plant           -            -  17,500 

^K^reciation  of  that  plant  during  the  year                -             •  35,000 

^*Wnt*s  profits,  he  paying  insurance,  income  tax,  &b.          -  43,750 

ToUl  -  -  -  » £331,385 

^^     This  sum  includes  the  money  toll  paid  to  The  South  Eastern  RaU' 
T^  ^^si|)Biy,  and  the  supposed  rent  which  the  Sessions  found  the  ap- 
^     ^^^  would  have  had  to  pay  to  The  South  Eastern  Railuyay  Company 
J^^  pririlege  of  using  the  six  miles,  being  the  southern  moiety  of  a 
of  raHway  below  the  two  points  of  juhction,  if  they  had  not  con- 
«  onrilar  right  to  ThB  South  Eastern  in  respect  of  the  sis  miles 
^        ^  the  northern  moiety.    It  also  includes  such  expenses  as  the  Sessions 
^^  to  bie  incurred  by  the  appellants  in  respect  of  the  said  toll  and  sup- 
vent  from  The  South  Eastern  Railway,    [Note  to  the  original  case.] 

Y   4 
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Vobims  XV.        The  gross  earnings  of  the  year  ending  Slat  Deeewiber 


[1851.] 


1847^  yiz.  441^780^,  bemg  thus  distributed  oyer  the 


The  Qoiiw     number  of  miles  (126)  which  earned  them,  the  result 
LoNDoir,       would  be  3506/1  as  the  gross  earnings  per  mile ;  and 

BmcHTOM  and  ^  ... 

South  Coast  the  amount  of  deductions,  being  distributed  in  like 
paoy.  manner,  would  give  2630^  as  the  deduction  per  mile : 
and  the  net  earnings  per  mile  would  be  876/.  And, 
supposing  the  mileage  principle  to  be  the  proper  one, 
the  Sessions  found  the  rateable  value  of  the  6  miles 
and  38  chains  of  railway  within  the  parish  of  Croydon 
to  be  5672/.,  and  1500/.  to  be  the  rateable  value  of  the 
three  stations  within  the  same  parish.  And  they  found 
that  the  rate  in  respect  of  the  railway  and  stations 
(if  the  mileage  principle  were  correct)  ought  to  be  on 
the  amount  of  those  two  sums  added  together,  viz.  on 
7172/1 

The  Sessions  were,  however,  of  opinion  that  the 
parochial  earnings  principle,  contended  for  by  the  re- 
spondents, was  the  proper  principle. 

The  worHng  expenses  incurred  in  earmng  part  of 
the  revenue  within  the  parish  of  Croydon^  viz.  that 
arising  from  the  money  toll  paid  by  The  South  Eastern 
Railway  Company  in  respect  of  the  1  mile  18  chains, 
and  the  supposed  rent  which  that  Company  would  have 
given  for  the  right,  which  they  acquired  under  the 
act  of  Parliament  and  the  agreement  of  2Sih  April 
1839,  of  using  the  2  miles  64  chains  without  payment 
of  toll  or  compensation,  are  much  less  in  proportion 
than  the  average  working  expenses  incurred  in  earning 
the  revenue  upon  the  line  generally.  The  working 
expenses  incurred  in  earning  the  residue  of  the  revenue 
within  the  parish  are  somewhat  greater  than  the  ave- 
rage on  the  line  generally.    And,  giving  the  appellaata 
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caee£t  (ot  the  excess  in  the  latter  instance  as  far  as  it  Qvem't  »eneiL 
'went  «g:ain8t  the  saving  in  the  former,  the  Sesrions      ^         * 
foiond  the  rateable  value  of  the  6  miles  and  38  chains     '^^  Qunit 
^  rulway  within  the  parish  of  Croydon  on  the  paro-       Lokdok, 
^<w  eanuDgs  principle  to  be  14,265/. ;  and,  the  rate-    South  Coar; 
**^  value  of  the  three  stations  therein  being  1500/.,      '  ^y, 
^^  acoordingly  (subject  to  the  opinion  of  this  Court) 
'^uced  the  rate  to  the  amount  of  those  two  sums  added 
^^«»«ifir,  viz.  to  15,765i 
•*^^  respondents,  however,  claimed  to  be  entitled  to 
"^^^    tiie  rate  on  the  earnings  made  during  the  year 
&^XM^  30th  June  1847  ;  and  that  the  deductions  ought 
^  '^^^e  been  made  in  regard  to  the  state  of  things 
exiatixig  during  that  .period,  and  not  to  the  state  of 
tbui^^  existing  during  the  year  ending  on  the  20th 
ivooe»»aJer  or  31st  December  1847.     The  Sessions  were 
ci  opuion  that  the  rate  ought  to  be  based  on  the  state 
oi  tlmijigs  existing  at  the  time  the  rate  was  made,  and 
Vave  susessed  the  rate  on  that  principle. 

^^^^  if  the  Court  shall  be  of  opinion  that  the  Ses- 

01^^^  dnght  to  have  allowed  the  last  mentioned  claim  of 

i^i^^^ndents,  the  Sessions  find  that  the  rate  in  re- 

f^P^ct;  ^  the  portion  of  r^way  and  stations  within  the 

fuMx  of  Croydon  ought  to  be  9923/.,  instead  of  7172/., 

H  calculated  on  the  mileage  principle ;  and  ought  to  be 

1&J&99J1  instead  of  15,765/.,  if  calculated  on  the  paro- 

cbi*^  earnings  principle. 

Besides  the  allowance  already  made  (under  the  head 

of  toikiDg  expenses)  for  the  annual  cost  of  keeping  the 

^0^j  in  a  worldng  condition,   the  appellants  further 

claimed  a  right  to  deduct  from  the  amount  of  the  gross 

etfologs  of  the  year  such  additional  sum  (besides  the 

fljuuial  costs  aforesaid)  as  would  countervail  the  depre- 
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Fobme  XV.     oiation  which  takes  place  in  the  permanent  way  (raili» 
^        '-^      sleepers  &C.),  so  as  to  maintain  the  permanent  way  in  a 


Tbe  QoiBH     gtate  to  command  a  rent  equal  to  that  which  the  Sea- 

T. 

LowDOM,       sions  have  assumed  to  be  a  fair  rent  on  fixing  the  as- 

BUGMTOX    sod 

800TU  CoA«r   sessment      The  respondents  denied  the  right  to  this 

Bail  WAV  Com*    .    . 

paoy.         deduction. 

The  Sessions  found  that  the  rates  in  Crmfixm  (in- 
cluding the  rate  which  is  the  subject  of  the  preaent 
appeal)  are  made  in  pursuanoe  of  stat.  6  &  7  W.\. 
e.  96. ;  that  there  are,  in  each  rate,  two  columns :  one 
headed  ''gross  estimated  rental,''  the  other  ''rateaUe 
value."  And  that  the  sum  set  in  the  latter  eidnmn  o{h 
poeite  to  the  property  rated  (being  the  sum  on  which 
the  assessment  is  made)  varies  from  that  set  of^KMite 
the  same  property  in  the  former  colunm:  the  sum 
inserted  as  the  ''  rateable  value  "  being  that  which  the 
parish  ofEoers  judge  to  be  the  sum  which  would  •  be 
received  by  the  landlord  after  all  dedjictions  contem- 
plated by  the  Parochial  assessment  act ;  and  the  sum 
inserted  as  such  ''  rateable  value  "  in  this  parish  being 
on  the  average  about  ^th  less  than  the  gross  estimated 
rental  in  the  case  of  buildings,  about  |th  less  in  the 
case  of  land  occupied  with  farm  buildings,  and  i^th 
less  in  the  case  of  land  occupied  alone. 

The  Sessions  found  that  the  sum  of  lOOiL  per  mile 
would  be  a  fit  additional  sum  to  deduct  for  counter- 
vailing the  depreciation  which  takes  place  in  the  per^ 
manent  way,  so  as  to  maintain  it  in  a  state  to  command 
the  rent  aforesaid,  supposing  the  C!ourt  shall  be  of 
opinion  that,  under  the  circumstances,  any  deduction 
ought  to  be  made  in  respect  thereo£  But,  it  being 
proved  that  the  appellants  had  never  hitherto  in  fact 
set  apart  any  annual  or  other  sum  out  of  the  earnings 
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^ibe  railway  for  the  purpose  of  meeting  this  depre^  QwenU  Bench. 
<^oii  of  the  pennanent  way,  the  Sessions  disallowed      ^        '^ 

^  claiin  of  the  appellants  to  this  deduction.  '^^  Qoww 
If  tbe  Court  should  be  of  opinion  that  the  appellants       Lomdoit, 

Brighton  and 

Ai^  entitled  to  this  deduction,  the  Sessions  find  that  the    Sooth  Coaw 

^--.,  .  Railway  Com* 

nte  (whether  the  mileage  or  the  parochial  earmngs        panj. 
principle  be  adopted  by  the  Court)  shall  be  further 
ndnced  by  the  sum  of  6472L  lOs. 

The-  «I^)ellant8  further  contended  that,  assuming  the 

puocliial  earnings  principle  to  be  the  proper  one,  tbe 

rate  should  liaye  been  based  on  the  net  actual  earnings 

of  tlie    zBilway  within  the  parish  without  including 

iherein  anything  in  respect  of  the  supposed  rent  or  sum 

wUda     3%^   South  Eastern  Railway    Company  might 

reasonably  be  expected  to  pay  for  the  right  of  having 

their  tnffic  pass  over  so  much  (2  miles  and  64  chains), 

mm  lies  within  the  said  parish,  of  the  northern  moiety  of 

the  portion  of  railway  between  the  two  points  of  juho- 

******   before  mentioned,  without  payment  of  any  toll 

or  other  compensation,  if  that  right  had  been  conceded 

to  then^  for  a  pecuniary  consideration.     Or,  supposing 

**^  enpposed  rent  to  be  rightly  included  in  the  earn- 

^'^    ^thin  the  parish,  that  a  corresponding  amount 

^'^'^t  to  be  allowed  to  the  appellants  as  working  ex- 

P^®^^  inasmuch  as,  to  earn  such  supposed  rent,  the 

•PP^llants  must  be  supposed  to  be  paying  an  equal  sum 

*^  -*  Ae  South  Eastern  Railway  Company  for  the  pri- 

^"^^8^  of  having  their,  the  appellants',  traffic  pass  over 

2  nUee  and  64  chiuns  of  the  southern  moiety  of  the 

■^  portion  of  railway  between  the  said  two  points  of 

jiitt^on. 

^^  Sessions  were  of  a  contrary  opinion ;  and  (as 
brforc  mentioned)  they  have,  in  the  sum  to  which  they 
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Foiumexy.    have  80  as  aforesaid  reduced  the  rate,  included  the 
^        '-J      amount  of  the  rent  or  annual  sum  which  in  their 


.  The  QuKiK     opinion   TJie  South  Eastern  Railway  Company  might 
LoNnoK,       have  been  expected  to  paj  for  the  last  mentioned  right 

BftioirroM  Mid   , 

SouTB  CoAtT  m  respect  of  the  2  miles  and  64  chains,  inrhich  are 
ptny.  within  the  parish,  of  the  northern  moiety  of  the  said 
portion  of  rulway,  if  such  right  had  been  conceded  to 
them  for  a  pecuniary  consideration:  except  that,  in 
estimating  the  working  expenses  to  be  deducted  from 
the  gross  earnings  within  the  parish,  they  have  allowed 
to  the  appellants,  besides  the  general  costs  of  main- 
taining the  way  in  a  working  condition,  watching  the 
same,  &c.,  such  further  sum  as  they  found  to  be  rea- 
sonably incurred  by  the  appellants  in  and  about  the 
collecting  the  said  supposed  rent. 

If  the  Court  shall  be  of  opinion  that  the  decision  of 
the  Sessions  is  erroneous  in  this  respect,  and  that  the 
whole  of  the  said  supposed  rent  or  annual  sum  in  re- 
spect of  the  2  miles  and  64  chains  within  the  parish 
ought  to  be  excluded  from  the  gross  earnings,  or  that 
an  equal  sum  ought  to  be  deducted  as  working  ex- 
penses, then  the  Sessions  find  that  the  rate  ought  to  be 
further  reduced  by  deducting  from  it  the  sum  of  5009iL, 
supposing  the  Court  adopts  the  parochial  earnings 
principle  for  either  year,  and  by  deducting  from  the 
rate  the  sum  of  554/.,  if  the  mileage  principle  be 
adopted,  for  the  year  ending  Slst  December  1847,  or 
the  sum  of  629/.,  if  the  mileage  principle  be  adopted, 
for  the  year  ending  30th  June  1847. 

The  Court  to  have  the  power  of  amending,  quashing, 
or  otherwise  dealing  with  the  rate  as  they  may  deem 
right. 
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Tk^  case  was  argued  in  Mchaelmas  term  (a\  1849.      Queen's  Bench. 

[1851.] 


Pa^Aky  and  J.  Clerk,  in  support  of  the  order  of     Th«  Q"*"' 
8ewoix&    First.    The  mileage   principle  ought  to  be       Lokdok, 

-  .        .  1        ,      •   .  BaioHTOM  and 

saopted  only  as  an  approxunation  towards  obtammg    South  Coan 
the  aotoal  value  of  the  occupation  of  the  portion  of        pl^j. 
land  rated.     Here  the  profits^  which  constitute  actual 
^Qe,  are  expressly  found,  as  well  as  the  expenditure 
in  respect  of  the  particular  portion.     That  value  there- 
fore ahoiild  be  the  basis  of  the  rate,  as  in  the  case 
of  a    canal;  Rex  v.  Kingswinford {b).     [Erie  3.    The 
tolls  seem  to  have  been  different  on  different  parts  of 
tbe  canal  in  that  case.]     The  judgment  rests  on  the 
•mount  of  profit  earned  in  the  parish,  taking  the  amount 
of  traffic  into  consideration.     In  Rex  v.    The   Oxford 
C^nal  Company (c)  the  principle  is  thus  expressed: 
^The  Company  are  rateable  in  each  parish  for  the  net 
aiumal  profit  of  the  portion  of  the  canal  lying  in  that 
V^iiah;  in  other  words,  for  what  the  canal  in  each 
iwish  earns."    Rex  v.    Woking  (rf)  is  consistent  with 
^:  the  mileage  principle  was  there  applied  where 
the  whole  distance  was  equally  profitable.     The  paro- 
ciiial  principle  was  applied  to  the  works  of  a  water 
Company,  in  Regina  v.  Mile  End  Old  Toion{e)\  and* 
there  ErU  J.(g)  said  that  "  the  established  principle  of 
rating  railways  is  to  take  the  land  in  any  particular 
parish  according  to  its  actual  value  there."     [^Cole- 
ridge  J.     Has  this  principle  been  acted  upon,   in  the 


(•)  Nooetnher  Slat,  before  CoUridge,   ITtghtnum  and  Erie  Js. ;   and 
Jfaoember  27tli,  before  FatUson,  Coleridge  and  Erie  Js. 

ih)  7  B.^a  236.  (c)  10  B.  jr  C.  16S.  179. 

id)  4A.f^E.  40.  {e)  10  d  B.  20a 

il)  10  Q.  A  S15. 
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FoUmtXr.    case  of  nilways,  in  anj  parishes?]    It  was  adopted    . 
'-        '-^      recentlj  at  the  Leeds  Borough  Sessions,  in  the  Mid-  — 


The  Qoisir     i^^  RaUtooy  Company^  appellants,  y.   Th§  Oveneen 
LoNooir,      of  Armley,  respondents ;  {Pathley  read  an  extract 

B&iauTON  Mid 

Sooth  Coam    the  judgment  of  the  Becorder  (a)):  and,  since 

Railway  Com-  \   /  /  ~» 

paoj.         more  than  once  in  Yorkshxre.     laSegina  r.  The 


Junction  RaUtoay  Company  (ft)  and  Begma  v.  The  Gfrfos^ 
Western  Bailway  Company  {c)  the  mileage  principl^fcj 
was  taken,  without  discusoon,  by  agreement* 
Stat.  43  JEUz.  c.  2.  s.  1.  every  occupier  of  land  is 
be  rated :  that  is,  as  has  been  alwajrs  held,  in 
of  the  value  of  the  occupation :  the  prindple  is 
same  which  stat.  6  &  7  ^  4.  c.  96.  «•  1.  caniea 
by  making  the  question  of  rate  depend  on  the 
rent,  that  is,  on  what  a  tenant  would  give  for  the  per- 
mission to  occupy.  The  argument  as  to  the  diffienliy 
of  estimating  the  profits  and  expenditure  in  this  way 
is  inapplicable  to  a  case  like  the  present,  in  whieh  the 
parochial  profits  and  expenditure  are  actually  found. 

Secondly.  No  allowance  ought  to  be  made  for  the 
depreciation  of  the  permanent  way.  It  appears  that  in 
Beyina  v.  The  Grand  Junction  Railway  Company  (li) 
such  a  deduction  was  allowed:  but,  as  is  shewn  in  the 
notes  (d)  to  the  report  of  that  case,  the  Court  there 
decided  only  that  no  deductions  beyond  those  claimed 
were  to  be  allowed,  not  that  the  deductions  claimed 
were  proper.  Afterwards,  in  Reyina  v.  The  Great 
Western  Railway  Company  (e),  this  Court  disallowed 
the  deduction  where  the  expense  of  renovation  was  de- 

(a)  See  Hodgton  on  Tkt  Batmg  of  Raiiwe^t,  jippendix,  pp.  91,  SSL 
(6)  4  Q.  j9.18.  (c)  6  g.  B.  179. 

{d)  4  Q.  P.  S4.  QOte  (a),  and  31.  note  (a). 
(e)  6  Q.  B.  SOS. 
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frayed,  not  oat  of  the  anxraal  revenue^  but  out  of  the  Q«mii*«  Bench. 
ORfntal:  and,  in  the  present  case,  no  sum  is  set  apart      *"        '-^ 

for  the  purpose  from  the  annual  revenue.     It  would  '^*  Qw"» 

be   very  difficult  to  estimate  such  a  deduction  by  an-  BEWHTOM''*iid 

tiapation :  there  can  be  no  safe  test  of  its  amount  be-  ^.?™  ^^^ 

'^  Buiway  Com- 

the  actual  expenditure.     No  statutory  provision        pMy. 


imposes  on  the  Company  the  duty  of  setting  aside  a 

■mn  fen:  such  a  purpose.     In  Bex  v.   77^  Hull  Dock 

€3ampany  (a)  iloB  Court  held  that,  where  a  dock  was 

prafitaUe  commanibuB  annis,  it  was  not  to  be  exempted 

frvMB  rate  in  a  particular  year  in  which,  owing  to  ex- 

fenditure  on  repairs,  there  was  no  profit :  and  this  may 

iliew  that  an  annual  sum  might  well  be  applied  to  re- 

pain:  but,  where  that  has  not  been  done  in  iaet,  no 

•DowiQce  for  it  can  be  made.    As,  however,  there  has 

been  an  express  decision  on  this  point,  the  Court  will 

*Qt  on  the  principle,  so  strongly  asserted  by  the  Court 

«C  Exchequer  Chamber  in  Crease  v.  Sawle  (ft),  of  pre- 

isnniig  uniformity  of  decnsion  in  questions  relative  to 

pvoehial  rating. 

Thirdly.    The  appellants  ought  to  be  assessed,  as  for 

*  mt  of  exchange  toll,  in  respect  of  what  The  South 

Eattim  Railway  Company  would  have  paid  for  the  use 

of  the  line  if  that  use  had  not  been  allowed  for  by  the 

af^ieOants  being  allowed  a  similar  use  of  the  line  of 

that  Company.    It  clearly  makes  the  occupation  more 

TalnaUe  to  the  appellants ;  and  a  tenant  would  pay  so 

much  the  more  rent.   If  it  be  argued  that  this  is  merely 

the  provision  of  a  statute  binding  the  two  Companies, 

sod  that  therefore  third  parties  cannot  insist  upon  it  as 

if  there  were  a  contract  between  the  two,  the  answer  is 

(«)  5  M.iS,  S94.  (b)  2  Q.  B.  862.  885. 
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;  Volume  XK  that  it  is  not  the  less  a  contract  for  being  carried  into 

"  ^        *J  effect  bj  statute.     That  view  was  taken  in  Regina  v. 

The  QuiKM  7%^  London  and  South  Western  Railtocy  Company  (a) ; 

London,  and  it  is  Consistent  with  the  language  of  the   Court 

Brighton  and   ,  i  /»   t       i  • 

South  Coast  m  Baifington^s  Case  {b),  and  that  of  Lord  Hale  in 
ptny.  Lucy  Y.  Levinffton  (c)^  which  is  approved  of  in  1  Kenfs 
Com.  459.  If  two  persons  occupying  contiguous  fields 
of  equal  size  and  fertility  agreed  each  to  let  the  cattle 
of  the  other  pasture  throughout  both,  neither  could 
claim  an  abatement  of  the  rate  by  reason  of  a  diminished 
value  of  the  occupation :  land,  subjected  to  that  con- 
tract, would  let  as  high  as  if  free  from  it.  The  same 
principle  would  apply  between  the  respective  occupiers 
of  two  houses  if  each  allowed  the  other  to  occupy 
for  an  equal  portion  of  the  year.  Nor  is  there  to  be 
any  deduction,  in  the  shape  of  working  expenses,  in 
respect  of  the  rent  supposed  to  be  pud  by  the  ap- 
pellants to  The  South  Eastern  Railway  Company  for, 
the  use  of  that  Company's  line.  Each  company,  in 
fact,  makes  a  profit  as  occupier  of  its  own  railway: 
whether  the  profit  accrue  in  money  or  by  means  of 
an  easement,  which  is  money's  worth,  is  immateriaL 
It  is  true  that,  in  Regina  v.  The  Grand  Junction 
Railway  Company  (^),  the  Court  distinguished  between 
profits  earned  by  the  Company  as  carriers  on  their 
own  line  and  those  earned  by  them  as  carriers  on  other 
lines.  That  was  just :  because  the  latter  profits  were 
made  simply  by  carriage,  and  were  entirely  uncon- 
nected with  the  occupation  of  their  own  line.  But» 
in  the  present  case,  the  appellants  enjoy  the  profitable 


(a)  1  Q.  B.  558.  588.  (6)  8  Kep.  1366.  ISS  a 

re)  1  Veni.  175.  (d)  4  Q.  B.  18.  43,  44. 
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^  of  the  line  of  The  South  Eastern  Railway  Com'-  Quee^i't  Bench. 
-^^^  in  respect  of  their  own  line.  __L_____ 

Jonrthly.     The  rate  ought  to  be  made  on  the  value     -^^  Qdmk 
■■  aseertained  by  the  account  up  to  30th  June  1847,  „  i^wdoh, 

"^  ^  BmiOHTON  and 


piBsez^ted  in  Auawt  1847,  and  not  on  the  state  of  things    South  CoAn 

Bailway  Com- 

ait  th^    date  of  the  rate,  20th  November  1847.     This        puy. 
mode    C3f  resting  upon  the  account  must  have  been  in- 
tended when  the  Legislature,  by  sect.  107  of  stat.  8  & 
9  Vu^^^   e.   20.  (a),  required  that  annual  accounts  of 
xeoA^^^  and  expenditure  should  be  furnished  to  the 
Qters^^BTS.     And,  by  stat.  7  ^.  4.  &  1  Vict  c.  cxix. 
f.  192  .^  the  appellants  must  make  up  the  accounts  half- 
yetfly  •  and  sect.  257  gives  the  parish  officers  the  power 
c{  isBpecting  the  accounts  of  rates  and  tolls.     [^t^A/- 
ftfOi  J.    Are  these  accounts  more  than  prim&  facie 
eviieiLoe?]     It  is  reasonable  that  they  should  bind  the 
Ccmpany  till  the  next  return.    The  hypothetical  tenant 
would  act  upon  them.    To  take  in  the  new  expense  is, 
to  a  certain  extent,  inconsistent  with  Rex  v.  The  Hull 
JM  Company  (i). 

Chtmey  and    Wallinger  Seijt,  for  the    appellants. 
jF&sL  The  mileage  principle  appears  the  more  con- 
renknt,  as  it  is  of  easy  application :   to  estimate  the 
earnings  in  the  particular  parish  would  seldom  be  pos- 
sible ;  and  it  seems  scarcely  practicable  to  estimate  the 
outgoings  except  by  mileage.     If,  indeed,  the  tolls  are 
higfaer  in  one  part  of  the  line  than  another,  the  mileage 
mast  be  applied  only  to  such  parts  as  are  subject  to  the 
nme  toll,  and  the  rate  will  be  highest  throughout  the 
portion  where  the  tolls  are  highest    That  appears  to  have 

(a)  Railwufi  Qavae$  Connlidation  Act,  1S45. 
(6)  5  M.ir  S.  394. 

VOL.  XT.  N,  8.  Z 
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.  Vchme  XK  been  the  principle  of  dededon  in  Bex  y.  ffokinff  (a)» 

*■        '-^  But  where  there  is  no. such  difierence  (as  in  the  present 

TbtQu-ir  case)  the  nuleage  principle,  which  was  adopted  in  Be. 

LoMDoif,  yijia  Y.  Xhe  Graiid  Junction  Raihoay  Company  (4),  is, 

SoovB  CoAst  as  the  Court  there  said,   ^'  very  convenient  in  itself: " 

BailwAj  Con^ 

panj.  and  in  .fi£^a  v.  Mile  End  Old  Tomn{e)  the  Court 
said  that  ^^  any  attempt  to  ascertain  the  net  pro* 
fits  in  each  district  in  any  other  way  would  lead  to 
minute  and  inconvenient  inquiries  in  practioe;"  and 
they  pointed  out  (d)  that,  **  where  the  profit  axisea  firom 
tranmt,  the  line  of  the  canal  or  railway  is  directly  pro- 
ductive of  the  profit,  and  the  reservoirs,  waiehonses^. 
stations,  &c.  indirectly  conduce  to  such  prodoctioD." 
Each  portion  of  the  railway  contributes  to  the  profits 
earned  in  every  part  of  the  Croydon  portion.  By  tlis 
mileage  principle,  the  Company  will  manifestly  pay  on 
the  whole  line  in  respect  of  their  full  profits.  It  is 
true  that,  by  s.  107  of  stat.  8  &  9  Vu^  c  2a,  the  railway 
cranpanies  are  boimd  to  forward  to  the  offioem  of  all 
the  parishes  through  which  the  railway  passes  a  balanoa 
of  the  receipts  and  expenditure:  but  this  gives  the 
account,  not  for  each  parish  separately,  but  for  the 
whole  railway.  [^CoUridge  J.  The  Company  can  al- 
ways find  the  profits  in  the  particular  parish.]  Bat» 
at  any  rate,  not  the  expenditure.  [  Ccieridge  J.  Why 
not  take  the  mileage  principle  where  they  cannot  find 
the  quantum  for  the  particular  parish,  and  the  parochial 
principle  where  they  can  ?] 

Secondly.  As  to  the  depreciation  of  the  permanent 
way,  the  appellants  ask  the  Court  to  reconnder  the 
decision  in  Begina  v.  The  Great  Western  BaUway  Com* 

(a)  ^  J,  ^  E.  40.  (6)  4  Q.  A  38. 

(c)  10  (2.  B,  SSa  (d)  10  Q.  B.  281. 
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poi^  (a).    But^  further^  although  that  case  resembles  QvMtC$  Bendu 
Ae  pseeent  in  one  of  the  grounds  of  decision^  namely,      *•         -I 
that  no  sum  is  set  apart  out  of  the  annual  revenue     '^^  Qouk 
io  proTide  for  the  depreciation,  yet  the  other  ground       Lowdov, 
of  that  decision  is  inapplicable  here,  since  no  such    South  Coait 
ptymeDt  is  made  out  of  the  capital    If  the  diyidends        ^^of.  ^"^ 
mn  reUeYed  by  payment  out  of  the  capital,  that  would 
he^in  contraYentioin  of  stat  7  ^.  4.  &  1  Vict  c.  czix. 
9, 193  {by    There  remains,  therefore,  no  mode  of  al* 
bwiDgfor  this  loss  except  by  estimating  its  hypothetical 
amge  amount :  and,  in  some  way  or  other,  it  clearly 
Mght  to  be  allowed  for.     ICokridpe  J.     In  Regina  y. 
TkQreatWutem Raikoay  Company (c)  it  was  pointed 
OBttlat  to  defray  the  expense  out  of  the  capital  was  a 
nUoo.  of  the  Company's  act :  is  that  so  here  ?]    Hie 
hagoBgd  of  Stat  6  &  7  fF.A.  e.  96.  s.  1.  at  any  rate 
Mhorises  a  hypothetical   annual  deduction,  by  the 
wwds  ^  deducting  therefrom  the  probable  average  an-* 
loal  cost  of  the  repairs,  insurance,  and  other  expenses, 
if  any,  necessary  to  maintain  them  in  a  state  to  com* 
mand  auch  rent."    An  owner  of  a  house  does  not  in 
fiiet  set  apart  a  fund  for  periodical  repairs:   yet  an 
aanual  allowance  must  be  made  for  the  sum  necessary 
to  meet  depreciation.     [Wightman  J.     A  more  exact 
would  be  a  sum  set  apart  annually  to  meet  the 
of  the  house  falling  down.]     There  can  be  no  dif- 
between  a  payment  of  10,000/.  every  year  and 
A  payment  of  100,000/.  every  tenth  year.     In  Rex  v. 
'Tcmdm9(ni{Jt)  the  Court  said :  ^'  In  the  case  of  houses, 
tlie  annual  profit  or  value  is  always  a  part  only  of 

(•)  eQ.B.  11%  (6)  Ant^,  p.  314,  note  (o). 

(c)  6  a.iP.  804.  ;  (d)  9  -B.  fir  Cr.l63.  166. 

z  2 
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FoiumeXV.  f^j^Q  annual  rent  paid  to  the  landlord.  Some  pordon 
__  __j!_  of  that  rent  ought  to  be  set  apart  to  form  a  fund 

The  QuiiN     f^^  repairing,  or  rebuilding  when  necessary ;  in  other 

LoNDOK,       -^ords,  to  maintiun,  or  reproduce  the  subject  of  oe- 

SouTH  Coast   cupation."     In  Regina  v.  Lower  Mitton  (a)  the  Court, 

Hallway  Com* 

P«oy.  after  stating  (i)  that  the  Canal  company  was  to  be 
rated  '^  according  to  the  annual  profit  or  value  wluch 
the  subject  of  occupation  within  the  parish  pro- 
duces," added :  '*  This,  in  general,  would  be  properly 
estimated  at  the  rent  which  a  tenant  would  give,  he 
paying  the  poor  rates  and  the  expenses  of  repairs,  and 
the  other  annual  expenses  necessary  for  making  the 
subject  of  occupation  productive ;  and  a  further  deduc^ 
tion  should  be  allowed  from  that  rent,  where  the  sub- 
ject is  of  a  perishable  nature,  towards  the  expense  of 
renewing  or  reproducing  it."  The  two  cases  last  men- 
tioned occurred  before  stat.  6  &  7  fV,  A.  c^  96.  After 
that  statute,  in  Regina  v.  The  Cambridge  Gas  Light 
Company  (c),  this  Court  said :  '^  The  rule  hud  down  in 
the  case  of  Rex  v.  Lower  Mitton  (a),  before  mentioned, 
is,  we  think,  in  point.  Amongst  other  deductions  there 
mentioned,  which  ought  to  be  made  from  that  rent 
which  is  to  be  the  criterion  for  ascertaining  the  proper 
amount  of  the  rate,  there  is  specified  a  '  further  deduc- 
tion,' which  ought  to  be  allowed,  ^  where  the  subject  is 
of  a  perishable  nature,  towards  the  expense  of  renew- 
ing or  reproducing  it.'  It  was  observed  at  the  bar  that, 
until  the  case  of  Rex  v.  Lower  Mitton  (a),  this  doctrine 
is  not  to  be  found.  The  Court,  however,  in  their 
judgment,  for  which  time  was  taken,  referred  to  other 
cases  as  the  foundation  of  it :  and  the  reasonableness  of 

(a)  9  fi.  ^C.  810.  (6)  P,8I9. 

Cc)  ^  A.^  E,  73.  86. 
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attowing  such  a  deduction  is^  we  think,  obvious ;  be-  Quefn*$  Hej 

cause  the  estimated  rent  at  the  supposed  time  of  letting  L     ^  *, 

raamfestly  could  not  be  continued  at  the  same  amount  '^^^  ^"" 

nnlefls  the  apparatus  be  maintained  in  as  good  a  state  Lowov, 

Brighton  i 

and  ooudition.     And  this  view  of  the  subject  receives    South  Coii 
confinnation,  if  it  had  been  requisite,  from  the  recent        pany. 
Stat  %  k  T  W.At.   c  96.  s.  I.,  which  prescribes  the 
iBumer  in  which  property  shall  thereafter  be  assessed. 
The  language  there  used,  in  describing  one  of  the  de- 
ductions to  be  allowed,  is  almost  in  terms  the  same  as 
tbt  employed  by  the  Court  in  the  last  mentioned  case." 
[Cokridge  J.     The  cases  decided  before  stat.  6  &  7 
^.  4.  c.  96.  do  not   raise  the  question  which  arises 
sinoe  on  the  language  of  the  act :  what  words  in  the 
act  Bopport  your  view  ?     The  act  mentions  *^  repairs, 
ittuiaQce,  and  other  expenses."    You  ask  to  be  allowed, 
year  by  year,  a  sum  which,  if  applied  at  the  end  of  a 
number  of  years,  will  put  the  sleeping  plant  in  a  state 
of  complete  repair.]     The  word  "repairs"  would  be 
enough;  at  any  rate  " other  expenses."     [^Coleridge  3 . 
The  words   "probable  average  annual  cost"  seem  to 
point  to  actual  expenditure :  here  none  has  been  made. 
Erie  J.    Suppose  you  made  a  mile  of  a  railway  every 
year,  and  the  work  lasted  twenty  years :  at  the  end  of 
each  of  the  twenty  years  you  would  have  to  reproduce 
one  mile.]     It  must  be  borne  in  mind  that  the  test  in 
the  statute  is  hypothetical :  no  actual  tenant  need  exist, 
nor  any  actual  expenditure  for  repair :  it  is  a  mere 
flueaaure  of  the  real  annual  value  of  the  occupation. 
[Coleridge  J.  The  words  are  "  if  any."]    That  is,  if  any 
are  necessary,  which  is  the  case  here.     If  the  Company 
waited  till  the  actual  expenditure  took  place,  before 
claiming  the  allowance,  they  would  be  met  by  a  refer- 

z  3 
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Fotume  XF,     eiiCQ  to  Bex  V.  The  Hull  Dock  Company  {a)i  it  would 
^        '-^      be  said  that  the  expenses  must  be  taken  commnnilHM 


The  QoxzH     annis.     The  provisions  of  the  Company's  act  do  not 
LoNDOK,       affect  the  case :  on  the  one  hand^  it  may  be  said  that 

BaioBTON  and  .  i  .    -.  .        i      ^^  -     . 

South  Coast  as  against  third  parties  the  Company  cannot  insist  upon 
puiy.  them;  on  the  other  hand,  that  third  parties  cannot 
insist  upon  them  against  the  Company.  But  the  argu* 
ment  on  the  other  side  would  leave  it  in  the  power  of 
the  party  rated  to  make  good  an  allowanoe  by  the  mere 
act  of  setting  a  sum  apart  It  is  urged  that  in  Creau 
V.  Sawle  (b)  the  Court  of  Exchequer  Chamber  expressed 
a  determination  not  to  interfere  with  decisions  on  pait>- 
chial  rating.  But  that  was  with  reference  to  a  prin- 
ciple of  rating  which  had  been  acted  upon  for  a  very 
long  period  and  in  numerous  instances :  the  decision  in 
Regina  v.  The  Great  Western  Railway  Company  (c)  is 
recent,  and  stands  alone :  in  such  a  case  the  Court  will 
not  be  unwilling  to  reconsider  the  dedsion,  as  the  de- 
cision in  Regina  v.  The  London  and\  South  Western 
Railway  Company\(d)  was  discussed  in  Regina  v.  Jlie 
Grand  Junction  Railway  Company  (c). 

Thirdly.  As  to  the  rating  in  respect  of  the  free  use 
of  a  part  of  the  line  by  7%e  South  Eastern  Raihoay 
Company,  No  toll  is  in  fact  paid  on  either  side :  and 
the  statute  prevents  either  party  from  claiming  toll. 
A  tenant  taking  the  line  subject  to  this  easement  would 
pay  the  less  rent :  what  may  be  the  value  of  the  re- 
muneration by  the  easement  which  the  appellants  enjoy 
is  not  found  in  the  case.  If  the  parochial  prindple  is 
adopted,  how  can  the  appellants  be  rated  for  an  enjoy- 

(a)  5  A/,  tj-  S.  394.  (6)  2  Q.  A  885. 

(c)  6  Q.  /?.  179.  (d)  1  Q.  B.  55^. 

(tf )  4  Q   a  1 8.  45. 
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nfiDt  in  another  parish?     \_Coleridge  3.     It  is  pnt  as   QueenUBmuik. 
rent  pud  in  kind.]     K  it  is  supposed  that  The  South      L^     H 
EasUm  Raihoay  Company  virtually  pays  toll  on  this     ^®  Qvnv 
line,  then  the  appellants  virtually  pay  toll  on  the  otheif       Lonsoit, 
line;  and  the  latter  toll  is  in  the  nature  of  working    South  Coait 
expenses,  because,  without  paying  it,  the  appellants        ]^y 
will  not  earn  the  corresponding  toll  on  their  own  line. 
[(MmigeJ.     Suppose  there  were  two  parishes,  one 
cmitaimiig  a  part  of  the  one  line,  and  one  a  part  of  the 
odiar,  and  that  the  whole  line  in  each  was  subject  to 
tlu  aitangement :  would  the  line  in  each  parish  be 
exempt  from  rate  ?] 

Fonrthly.     The  assessment  ought  to  be  based  on  the 
state  of  things  as  existing  at  the  time  of  the  assessment. 
The  question  is,  what  a  tenant  would  then  ^ve,  know- 
ing all  the  facts :  and  in  determining  this  he  would  look 
to  the  probable  profits  of  the  year  from  20th  November 
1847  to  20th  November  1848.     *'  The  propriety  of  a 
poor  rate  can  only  be  determined  with  reference  to  the 
facts  found  to  be  actually  existing  when  it  was  made ; " 
Regina  v.  The  Grand  Junction  Railway  Company  {a). 
The  inference  suggested,  from  sect.  107  of  stat  8  &  9 
Vict.  c.  20.  and  sects.  192  and  257  of  stat.  7  ^.  4.  & 
1  Vict.  c.  cxix.,  does  not  arise :   those  provisions  are 
directed  merely  to  enabling  overseers  and  others  to  be 
in  possession  of  information  periodically ;  but  they  do 
not  prevent  the  obtaining  information  from  other  sources 
or  for  other  periods.     According  to  the  argument  for 
the  respondents,  a  railway  would  be  rated  at  a  value  not 
contemporaneous  with  the  value  at  which  other  pro- 
perty in  the  parish  is  rated.     If  a  mine,  after  allow- 

(a)  4  Q.  B,  35. 

z  4 
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Foiumexr.    ing  necessary  annual  expenses,  cannot  be  produotive, 
*-        'J      and  therefore  ceases  to  be  worked,  it  is  not  rateable  at 


The  Quuir     all ;  Bex  y.  Bedtoorth  (a) ;  the  past  profit  is  no  test, 
LoKDOK,       The  parish  officers  are  ''  to  see  what  it  is  probable  the 

Biuairroif  and  .      ,      .„   ,  ,  i         .       •  «  • 

Sooth  Coast  land  Will  be  made  to  produce  in  the  current  year,  in 
jMiQj.  doing  which  *^they  may  reasonably  beforehand,  from 
such  premises  as  the  nature  of  the  land,  its  usual  mode 
of  cultivation,  the  preparations  actually  made,  if  any, 
and  other  such  circumstances,  infer  what  will  be  the 
rateable  value  in  the  given  year ; "  Begina  v.  fFestbrook 
and  Begina  v.  JEverist  (b).  But  the  past  profits  are  not 
a  conclusive  test  of  the  future.  Besides,  the  statutory 
provisions  referred  to  supply  no  estimate  of  the  earnings 
in  the  particular  parish. 

Cur.  adv.  vulL 

(a)  S  Eaa,  887.  (6)  10  d  3.  178.  SOS. 


The  Queen  against  The  South  Eastebk  Bailway 

Company. 

On  appeal  against  a  rate  bearing  date  11th  July 
1848,  for  the  relief  of  the  poor  of  the  parish  of 
Westbere  in  Kent^  in  which  rate  the  South  Eastern 
Railway  Company  were  rated  as  owners  and  occupiers 
of  a  part  of  a  branch  of  The  South  Eastern  Bailway 
(which  branch  railway  runs  from  the  said  South  Eastern 
Bailway,  near  Ashford,  to  the  city  of  Canterbury  and 
the  towns  of  Bamsgate  and  Margate  in  the  county  of 
Kent),  which  part  of  the  said  branch,  in  respect  of 
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whioh  the  said  Company  are  rated  as  aforesaid,   ex-  Queefi^s  Scnck. 
teods  in  length  202^  chains  within  the  parish  of  Wegt-  _  ^1^^ 
bmy  and  was  rated  in  the  said  rate  at  1260/.,  being  at     ^**®  ^""'' 
the  rate  of  500i  per  mile,  the  Sessions  confirmed  the  ^    South 

*^  Eastern  Rail- 

nte,  subject  to  the,  opinion  of  this  Court  upon  the  ^^y  Company. 

following  case. 

2%e  South  Eastern  Railway  Company  was  established 
and  incorporated  under  that  name  by  stat.  6  &  7  ^.  4. 
e.lxxT.  (local  and  personal,  public),  **  for  making  a 
railway  from  The  London  and  Croydon  Railway  to 
JDcver,  to  be  called  The  South  Eastern  Railway.  By 
0tat.  7  &  8  Vict  c.  xxv.  (local  and  personal,  public), 
**  to  enable  The  South  Eastern  Railway  Company  to 
xnake  a  railway  from  the  said  South  Eastern  Railway 
near  Ashford  to  the  city  of  Canterbury  and  the  towns 
of  Ramsgate  and  Margate,  and  to  join  The  Canterbury 
and  Wliitstable  Railway^  The  South  Eastern  Railway 
Company  were  empowered  to  make  such  last  mentioned 
railway.  (Copies  of  these  acts  were  to  be  deemed  part 
of  the  case.)  The  South  Eastern  Railway  Company 
have  obtained  several  other  acts  of  parliament ;  and, 
under  the  powers  contained  in  their  acts,  the  Company 
have  completed  the  present  main  line  of  The  South 
Eastern  Railway y  leading  from  The  London  and  Croy- 
don 'Railway  to  Dover,  and  several  branches  commu- 
nicating therewith,  and,  amongst  other  branches,  a 
branch  leading  from  the  said  main  line  of  The  South 
Eastern  Railway  near  Ashford  to  the  city  of  Canterbury 
and  the  towns  of  Ramsgate  and  Margate,  and  joining 

The  Canterbury  and  Whitstable  Railvmy. 

The  said  branch  railway  leading  from  the  said  main 
line  passes  for  the  length  of  202^  chains  through  the 
pariah  of  Wesibere.     There  is  no  station  in  the  parbh 
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Foimme  XV,    of  WtB&ere.   The  total  nnmber  of  miles  open  for 

'- j[      upon  the  main  line  of  Tht  South  Eastern  Bmlwajf^ 

^°'"'     getber  with  the  branches  communicating  with  it,  is  161... 
E    ^""eaa.  '^^  Company  are  in  the  exdusire  occupation  of  tfae^» 
way  Compwiy.  main  line  and  branches.      They  provide  locomod^ 

power  and  carriages,  and  carry  on  the  bumness  of 
yeying  passengers  and  goods  for  hire  upon  the  saif^. 
main  line  and  branches.  Such  conveyance  of  passenr 
gers  and  goods  for  hire  is  the  <mly  source  of  profit  or< 
revenue  arising  to  the  Company  from  the  main  line  aD» 
branches.  The  main  line  and  branches  extend  througF^^: 
a  great  number  of  parishes.  The  stations  and  buil^^JT 
ings  throughout  the  main  line  and  branches  are  rai 
separately  from  the  railway.  Throughout  the 
line  and  branches  the  expense  of  repairs  and 
tenance  of  the  railway  may  be  taken  as  proportional 
the  length  in  the  parish,  as  compared  with  the  wk 
length  of  the  main  line  and  branches.  The  traffic  boT 
in  passengers  and  goods  is  mudi  greater  upon  the 
line  than  upon  any  or  either  of  the  branches ;  and  tT 
greater  part  of  the  traffic  upon  the  main  line  nev» 
passes  over  any  part  of  the  branch  railway  which  rur 
through  Westbere.  The  traffic,  both  in  passengers 
goods,  over  any  oue  mile  or  portion  of  a  mile  upon 
part  of  the  main  line  is  greater  than  the  like  traffic  o 
an  equal  length  of  the  line  of  railway  in  any  part 
the  parish  of  Westbere ;  and  the  expense  of  conveyi 
passengers  and  goods,  and  the  rate  of  charge  by 
Company  for  such  conveyance,  may  be  taken  as  tfci 
same  throughout  the  whole  of  the  main  line  an 
branches ;  that  is  to  say,  with  respect  to  passengers,  in 
proportion  to  the  distance  travelled  by  each  passenger; 
and,   with  respect  to  goods,   in    proportion   to  their 
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^v-eight  and  the  distance  they  are  carried  along  the  line   Queen't  Bench. 
of   railway,  whether  it  be  the  main  line  or  any  one  of      ^        *•* 
the    branches.     The  annual  net  profits  of  the  Com-     The  Qu«ik 
pckii J,  both  from  the  passengers  and  goods  traffic,  over        South 

Easts&n  Rail- 


one  mile  or  portion  of  a  mile  of  the  main  line,  ex-  way  Company. 

those  arising  from  the  like  traffic  over  any  equal 

length  of  the  line  of  railway  in  the  parish  of  Westbere. 

Sy  the  rate  above  mentioned,  the  Company  were 

xvited,  in  respect  of  the  202^  chains  of  the  line  of  the 

Inranch  railway  which  runs  through  Weztberey  in  the 

scun  of  1260J1,  being  at  the  rate  of  500^  per  mile. 

7he  rate  above  mentioned  was  made  and  based  upon 

tlie  mileage  principle,   that  is  to  say,  by  first  ascer- 

fafcJTiiTig  the  gross  receipts  of  the  Company  from  the 

ic  upon  all  the  lines  of  railway  in  their  occupation, 

^dl  the  main  lines  as  the  branches,  considered  as  one 

entire  concern,  by  deducting  from  such  gross  receipts 

the  usual  expenses  and  allowances  upon  all  such  lines 

"^nd  branches  considered  as  one   entire  concern,    by 

^^i^<eating  the  residue  or  balance  of  such  gross  receipts, 

xt  such   deduction   for   expenses   and    allowances, 

the  net  or  fair  rateable  value  of  the  whole  of  the 

line  and  branches,   and    by   dividing  the  same 

^"«»ong  the  several  parishes  upon  the  mileage  principle, 

^^Jlotting  as  the  rateable  value  of  so  much  of  the  branch 

^^'^e  of  railway  as  lies  in  the  parish  of   fVestbere  such  a 

"^ixiportion  of  the  rateable  value  of  the  whole  of  the 

line  and  branches,  so  ascertained  as  aforesaid,  as 

length  of  that  portion  of  the  railway  which  lies  in 

^^ciAere  bears  to  the  length  of  the  whole  of  the  main 

™c  and  branches  together. 

^e  respondents  contended  that,  under  the  circum- 
****H!e8,  the  above  was  the  proper  mode  of  ascertaining 
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• 

roiume  XV.  the  rateable  value.     The  appellants  contended  that  the 

'-^  rate  ought  to  have  been  based  on  the  principle  of 


The  Queen     parochial  earnings ;  that  is  to  say,  that  they  ought  to 
Sooth        j^ave  been  rated  at  such  a  sum  as  a  tenant  might  be 

Easti&n  Rail.  ^ 

wsjr  Compaoy.  expected  to  give  as  annual  rent  for  that  portion  of  the 

branch  railway  situate  within  JVestbere,  r^;ard  being 
had  to  the  net  revenue  earned  by  the  portion  of  the 
branch  railway  situate  within  that  parish,  such  rent 
being  ascertained  by  taking  the  gross  annual  receipts 
of  the  Company  arising  from  that  portion  of  the  Ash" 
ford,  Ramsgate  and  Margate  branch  line  of  nulway 
situate  in  Westbere  parish  (such  gross  receipts  being 
ascertained  by  taking  a  proportion  of  the  fare  paid  by 
every  passenger  who  has,  during  the  course  of  the 
year,  been  carried  by  the  Company  over  any  part  of 
the  railway  in  fVestbdre ;  such  proportion  bearing  the 
same  ratio  to  the  whole  sum  paid  by  such  passenger  for 
his  fare  for  the  whole  distance  travelled  by  him  over 
the  Company's  main  line  and  branches  a^  the  dis- 
tance travelled  by  him  in  Westbere  bears  to  the  whole 
distance  travelled  by  him  on  the  Company's  main  line 
and  branches) ;  and  also  by  taking  a  proportion  of  the 
gross  receipts  for  goods  traffic  in  Westbere,  calculated 
on  a  similar  principle ;  then  by  taking  from  such  gross 
receipts  for  passengers  and  goods  traffic  in  Westbere 
the  deductions  prescribed  and  directed  by  the  Parochial 
Assessment  Act,  6  &  7  W.  4.  c.  96.,  according  to  the 
mileage  principle,  applied  to  such  Ashford,  Margate 
and  Ramsgate  line  only ;  the  results  shewing  the  rent 
which  a  tenant  might  reasonably  be  expected  to  ^ve 
for  the  portion  of  the  railway  situate  within  Westbere; 
which  mileage  principle  the  appellants  contend  gives 
the  nearest  approximation  to  the  actual  expenses  and 
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usual   allowancesi  in  respect  of  the  respondent  parish.  Queen's  Benck, 

wbich  can  with  any  certainty  be  arrived  at.  _  ■- ^:L_ 

If  the  Court  should  be  of  opinion  that,  under  the     "^^  Qok«n 
i^rcumstances,  the  mileage  principle  contended  for  by        South 
the  respondents  is  the  proper  one,  then  the  Sessions  wsy  Company. 
find  that  1260/.  is  the  proper  rateable  value  of  that 
part  of  the  branch  line  of  nulway  which  is  situate  in 
jVeUbere,  and  the  rate  is  to  stand  confirmed.    But,  if  the 
Coart  shall  be  6f  opinion  that,  under  the  circumstances, 
the  mileage  principle  contended  for  ought  not  to  have 
been  adopted,  or  that  the  principle  contended  for  by  the 
appellants  is  the  correct  principle,  then  the  Sessions  find 
that  506L  is  the  proper  rateable  value  of  that  part  of 
the  branch  line  which  is  situate  in  the  respondent 
parish ;  and  in  that  case  the  rate  is  to  be  amended  by 
xeducing  it  to  that  amount,  and  the  order  of  Sessions 
confirming  the  original  rating  is  to  be  reversed.     The 
Court  to  have  the  power  of  amending,  quashing,  or  other- 
wise dealing  with,  the  rate,  as  they  may  deem  right 
The  case  was  argued  in  EcLster  term  (a)  1850. 

Horn,  in  support  of  the  order  of  Sessions.  First : 
no  distinction  is  to  be  drawn  between  the  main  line  and 
the  branches.  All  form  one  concern.  They  belong 
to  the  same  Company,  and  are  travelled  by  the  same 
carriages.  The  profits  from  every  part  are  blended 
together.  If  one  part  of  a  line  deviates  from  the  other, 
that  does  not  make  them  different  lines.  Suppose  two 
lines  diverge  from  The  South  Eastern  Railway^  one 
going  to  Ramsgatey  the  other  to  Dover  ;  which  is  main 
line  and  which  is  branch  ?     Secondly  :  the  rating  must 

(«)  May  Ut.     Before  Lord  Campbell  C.  J.,  Patteson,  IFighiman  and 
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Feimmg  XV.    be  on  the  mileage  prindple.     No  other  can  apply  to 
^        '■*      railways.     The  principle  of  taking  parochial  eamingB 


^^  ?^*"  ^  quite  ini^plicable.  It  has  indeed  been  applied  to 
^^  fr^^  canals,  as  in  Rex  v.  IGngnrinford{a),  where  it  was 
way  Comiwiiy.  beld  that  a  canal  company  are  lateaUe  in  each  parish 

^^in  proportion  to  the  profit  which  they  derive  from 
the  use  of  their  land  in  that  parish ; "  and  in  Rex  v. 
Woking {b)i  but  it  was  departed  from  in  Regma  y. 
The  Cambridge  Gas  Light  C(mpang{c)j  where  the  Court 
adopted  something  like  a  mileage  principle,  and  held 
that  the  Company  must  be  rated  according  to  the 
quantity  of  their  apparatus  situate  in  each  parish*  In 
the  case  of  a  canal,  indeed,  the  profit  from  the  land  in 
each  parish  maybe  ascertained  with  comparatively  small 
difficulty,  the  vessels  whidi  pass  not  being  very  numer- 
ous, and  the  rates  of  toil  being  generally  unifomL  But 
on  a  railway  the  proportion  for  each  paridi  would  have 
to  be  calculated  upon  each  passenger's  fiure :  these,  for 
the  time,  are  fixed  sums ;  but  they  difibr  according  to 
the  classes  of  passengers,  and  the  description  of  train ; 
the  receipts  also  for  messages  by  electric  tel^raph  must 
be  reckoned:  the  whole  calculation,  tiiough  it  might 
be  made,  would  be  too  expensive  and  laborious  for 
parish  officers ;  and  yet  they  are  not  at  liberty  to  im- 
pose a  rate  at  a  venture,  leaving  the  rated  party  to 
reduce  it,  but  must  make  such  an  assessment  as -they  can 
expect  to  prove:  Rex  v.  Topham(d).  The  mileage 
calculation  is  easy,  since  the  Company  are  obliged  to 
keep  and  render  an  account  of  their  gross  receipts.  The 
question  as  to  assessing  railways  on  this  basis  has  never 
been  directly  pronounced  upon  by  the  Court :  the  op- 

(a)  7  B.^  a  236.  {b)  4  ji.  4'  -El  4a 

(c)  S  jf.^  E,  73.  (d)  12  Eatt,  54C. 
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poate  principle  was  adopted,  but  with  little  dlscussioii,  Queen*$  Benek. 
in  Sejima  v.  The  London  and  South  Western  Railway      ^  ■* 

Company  (a).     In  Bepina  v.  The  Grand  Junction  Rail-  The  Quuk 
tooy  Company  {b)  and  Regina  v.  7Ae  Great    Western        South 

CAnKRN  Rail* 

Baihoay  Company  {c)y  the  mileage  principle  was  ao-  w&y  Company. 
quieBcedin. 

Bote^  oontnL     Thb  is  the  case  of  a  parish  situated 
on  a  branch  line,  where  the  traffic  is  less  than  on  the 
mun  line.    The  endeavour,  from  the  time  of  Rex  v. 
JSngtwinJbrd(d)  downwards,  has  been  to  ascertain  the 
vaheof  the  knd  within  the  parish.     Stat  6  &  7  W.  4. 
c  96.  (the  Parochial  Assessment  Act)  has  been  passed 
since  the  decision  of  that  case,  but  introduces  no  new 
prac^     The  question  must  be,  where  the  profits 
an  earned,  Rexy.  Bamee(e);  and  the  assessment  is 
ba^  if  it  takes  in  profits  accruing  out  of  the  parish. 
Rof  y.  Kingswinford  (d)  must  gOYcm  the  present  case. 
JBojity  J.  said  there  that,  *^  If  the  profit  arising  from  a 
ipven  quantity  of  land  vary  in  different  parishes,  the 
rate  must  vary  in  the  same  proportion : "  the  mileage 
P>3nciple  cannot  be  adopted  in  such  a  case ;  and  this  is 
<»nfinned  by  Rex  v.  Woking  (g).     In  the  present  in- 
Btuioe,  then,  the  only  inquiry  must  be,  what  a  tenant 
would  give  for  the  occupation  of  that  part  of  the  Com- 
P^^y's  land  which  lies  in    Westbere.      Regina  v.   The 
^^hridge  Gas  Light  Company  (h)  was  a  case  not  so 
**^*logou8  to  that  of  a  navigation  as  the  case  of  a  rail- 
^ay  is.    There  the  earnings  accrued  from  one  entire 
ayrtem  of  works,  and   it  might  be  said  that  at  each 

<«)  1  Q.B.  558.  574.  (6)  4  Q.  B.  18.  22. 

(0  6  Q.  P.  1 79.  195.  202.  C*')  7  A  §•  C  2SC. 

(0  \B.ir  jid.  113,  (g)  A  A.^  E.  40.  50. 
C*)  8  4  J.  B.  73. 
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Volume  xr.    moment  the  supply  of  gas  was  contributed  bj  all  the 
*-        '^      mains  and  pipes  together,  as  by  one  machine.     At  any 

The  Qu«»K     j^^  there  appears  to  have  been  no  mode  but  the  one 

South        there  adopted,  in  which  an  apportionment  could  have 

way  ComptDy.  been  made.     And  in  that  case  Rex  v.  Kinffsmnford(a) 

was  recognised.  In  the  cases  of  The  Grand  Juno 
Hon  (b)  and  Great  Western  (c)  Ridlway  Companies,  cited 
on  the  other  side,  the  mileage  principle  was  merely 
consented  to  for  the  purposes  of  the  particular  case ; 
and,  in  Regina  v.  The  London  and  South  ffestem  Rail'' 
way  Company  {d\  the  law,  as  laid  down  by  the  Court, 
is  with  the  present  appellants.  Regina  v.  Mile  End 
Old  Town  (e)  and  Regina  v.  The  Hammersmith  Bridge 
Company  {g)  are  also  in  favour  of  the  estimate  by 
parochial  earnings.  [Erie  J.  Do  you  argue  that  the 
expenses  are  to  be  apportioned  as  they  are  really  in- 
curred in  each  parish  ?  As,  for  instance,  if  there  is 
in  a  particular  parish  a  deep  cutting  where  the  earth 
falls  in  every  winter.  Or,  if  the  branch  railway  is  a 
dead  loss,  is  it  to  be  assessed  for  an  aliquot  portion  of 
the  profits  of  the  whole  line  ?  But  you  will  say  it  is 
enough  if  you  can  destroy  the  mileage  principle,  without 
setting  up  any  other.]  It  is.  The  appellants  are  not 
bound  to  shew  how  the  rate  ought  to  be  made.  If  there 
are  difficulties,  the  Legislature  must  provide  for  them. 
But  the  difficulties,  as  to  detail,  are  not  so  great  as 
the  respondents  suggest.  The  Companies  do  keep  ac- 
counts of  the  journeys  of  each  passenger.   Parish  officers 


(a)  1  B.^  C.  836. 

(6)  Regina  v.  The  Grand  Junction  RaUioay  Company ^  4  Q.  A  IS. 

(c)  Regina  v.  The  Great  Ifestern  Railway  Company,  6  Q,  B.\  79. 

(d)  1  Q.  B,  558.  (e)  10  Q.  B.  208. 
(g)  Post,  p.  S69. 
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upon  saoh  an  estimate  as  thej  are  able  to  frame,  Queen*$  Bench. 

regard  to  the  rule  kid  down  in  Rex  v.  Top-  ^        '-* 

ham  (a) ;  and  the  Sessions  call  upon  appellants  to  begin,  ^®  ^""" 

and  shew  how  they  are  over  assessed.  South 

Eastskn  Rail- 
Cur.  adv.  VUlt   way  Company. 

0 

The  Queen  against  The  Midland  Railway 

Company. 

Oh  appeal  by  The  Midland  Railway  Company  against 
a  rate  for  the  relief  of  the  poor  of  the  parish  of 
Basferd  in  the  county  of  Nottingham,  the  Sessions  con- 
firmed the  rate,  subject  to  a  case  which  stated  shortly 
that  the  railway  runs  through  several  parishes  and 
many  counties,  and  is  in  length  453  miles ;  of  which 
If  ths  of  a  mile  lie  in  the  respondent  parish.  The 
whole  railway  is  maintained  and  worked  in  the  usual 
manner  by  the  Company,  under  their  special  acts. 
At  the  trial  of  the  appeal,  the  point  in  dispute  between 
the  parties  was  as  to  the  principle  upon  which  the  rate- 
able value  of  the  occupation  by  the  Company  of  the 
If  ths  of  a  mile  of  railway  lying  within  the  parish  of 
BarfordoM^i  to  be  ascertained.  The  principle  con- 
tended for  by  the  respondents  was,  that  the  rateable 
Talue  ought  to  be  estimated  on  what  is  called  the  mile- 
age principle ;  that  is,  by  calculating  the  total  rateable 
value  of  the  occupation  by  the  Company  of  the  whole 
line  of  the  Midland  railway,  including  the  If  ths  of  a 
mile  in  question,  and  then  dividing  that  amount  by  the 
number  of  miles  of  the  whole  line,  so  as  to  obtain  an 
average  of  the  rateable  value  of  the  occupation  of  each 
mile ;  and  that  consequently  the  rateable  value  of  the 
If  ths  of  a  mile  of  railway  occupied  by  the  Company  in 

(a)  12  J?asr,  546. 
TOL.  ZV.   N.  8.  A  A 
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tot»l 


Volume  XV.     Basford  would  bear  the  same  proportion  to  the 
_I^^.^_  rateable  value  of  the  whole  Midland  Radwag  bb    ^^ 


The  QU.1N    bears  to  453. 


V. 


\> 


Midland  The  principle  Contended  for  by  the  appellants 

puiy.         that  the  rateable  value  of  the  l|ths  of  a  mile  of 
way  occupied  by  the  Company  in  JBasford  ought 
be  estimated  with  reference  solely  to  the  net  pro. 
earned  by  the  railway  within  that  parish,  and  without  i 
reference  to  the  amount  of  net  profits  earned  elfiewh< 
or  to  the  rateable  value  of  any  portion  of  the  raili 
lying  in  any  other  parish. 

The  rate  had  been  made  upon  the  principle  contend" 
for  by  the  respondents. 

The  Court  of  Quarter  Sessions,  by  their  order,  cor 
firmed  the  rate,  subject  to  the  opinion  of  this  Court 

If  this  Court  should  be  of  opinion  that  the  prindp^^ 
contended  for  by  the  respondents  was  correct,  the  oidi^ 
of  Sessions  was  to  be  confirmed.     If  the  Court  shoun^— 
be  of  opinion  that  the  principle  contended  for  by 
respondents  was  incorrect,  then  the  order  of  Sessioi 
and  the  rate  were  to  be  quashed. 

The  case  was  argued  in  Trinity  term  (a),  1850. 

J?.  Hall  and  S,  C.  Denison,  in  support  of  the  order  of 
sessions.  The  sole  question  is,  whether  the  mileage  prin- 
ciple is  tenable.  It  is  not  disputed  that  the  object  in  til 
questions  of  rating  is  to  get  at  the  net  value  of  the  oc- 
cupation as  defined  in  stat  6  &  7  ^.  4.  c.  96. :  and,  where 
the  property  to  be  rated  lies  entirely  within  the  parish, 
or  that  portion  which  lies  in  the  parish  is  in  its  natare 
severable  from  the  rest,  that  may  readily  be  done  by 

(a)  May  29tli.     Before  Lord  Campbell  C.  J.,  Palteson,  Colerid^  and 
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estiitmtfng  the  rent  at  which  it  might  let     But  in  such  Qu«m'«  Bench. 

»  case  »  this,  where  the  property  to  be  rated  is  a  frag-  __r *i_ 

men  t  of  one  entire  thing  which  does  not  lie  entirely  within  '^^^  Qu«*n 
tlie  parish,  and  that  fragment  is  in  its  nature  valueless       Midland 

1  .         .  .  .  .  Railway   Com- 

tti^iefis  occupied  in  conjunction  with  a  portion  of  the         P*°y- 
concern  which  lies  out  of  the  parish,  this  simple  test 
cannot  be  applied.     If  we  could  suppose  this  Ifths  of 
a  mile  of  railway  offered  in  lease  as  a  separate  property, 
It   ia  obvious  that  no  one  but  the  occupiers  of  the  line 
ttt  each  end  could  afford  to  give  any  thing  for  it :  and 
2^fte  Hidland  Railway   Company  would  probably  pay 
Almost  any  rent  rather  than  be  deprived  of  the  link 
J^^uung  the  two  portions   of  their  line.     Actual  let- 
™i^  therefore,  being  out  of  the  question,  on  what  prin- 
^ple  is  the  net  value  to  be  calculated  ?  It  cannot  be 
Ascertained  with  accuracy:   all  principles  can  be  but 
^IilirQzimations ;  and  the  principle  to  be  adopted  is  the 
^e  which  approximates  most  nearly  to  the  truth.    Con- 
Adering  the  nature  of  railway  property,  the  mileage 
piiiciple  is  the  closest  approximation  possible.     [Lord 
OnnpbeU  C.  J.    If  the  receipts  and  expenses  attendant 
^  each  mile  were  the  same,  it  would  be  not  an  ap- 
proximation, but  absolutely  right.]    It  would ;  but  that 
iwely  or  never  is  the  case.    It  is  not  practically  pos- 
0hle  for  the  overseers  or  the  justices  to  ascertain  or 
^(portion  the  receipts  and  expenses  as  really  due  to 
eBxii  mile.     The  nature  of  the  occupation  of  a  railway 
must  be  considered.    A  line  of  railway  is  o^upied  by  a 
company  who  carry  on  the  traffic  themselves :  none  but 
the  occupiers  of  the  railway  can,  in  practice,  work  the 
trains:  and  the  rateable  value  is  the  value  of  the  occu- 
pation to  such  a  Company  carrying  on  such  a  trade ; 
Begina  v.    The  London  and  South   Western  Railway 

A  A  2 
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Volume  2CV.  Company  (a),  Regina  y.  The  Grand  Junction  Railway 
^  '-^  Company  (b)y  Regina  v.  The  Great  Western  Railway 
The  QuKBN  Company  (c).  The  occupatioDB  of  a  canal,  a  gaswork. 
Midland  and  a  waterwork  are  of  a  different  kind.  In  a  canal  the 
pany.  traffic  may  be,  and  often  is,  worked  bj  other  persons 
than  the  occupiers,  so  that  the  net  profit  to  the  occupier 
of  a  portion  of  the  canal  can  readily  be  ascertuned  when 
the  gross  traffic  over  that  portion  is  known ;  and  in 
a  gas  or  waterwork  an  increase  in  the  local  receipts  is 
not  attended  with  any  increase  in  the  expenses.  The 
analogy  between  the  cases  is  imperfect,  and,  like  all 
imperfect  analogies,  only  misleads.  In  working  a  rail- 
way the  expenses  are  incurred  in  such  a  way  that  they 
cannot  be  locally  apportioned.  The  Company  cannot 
send  a  single  passenger  along  the  portion  of  the  line 
in  Basford  unless  they  keep  up  their  whole  establish'* 
ment  so  as  to  work  the  rest  of  their  line ;  and  they  can- 
not earn  any  thing  through  traffic,  unless  they  occupy 
and  keep  in  order  the  link  in  Basford  parish.  It  is 
conceivable  that  the  cost  of  keeping  up  a  particular 
portion  of  the  line  may  greatly  exceed  the  gross  re- 
ceipts earned  on  that  portion,  and  yet  leave  its  occupa- 
tion of  great  value  to  the  Company  occupying  the  line 
at  each  end.  The  receipts  and  expenses  are  blended 
together  in  one  whole.  The  object  of  the  Legislature 
is  that  all  rateable  property  should  be  rated  equaUy« 
This  is  attained  by  the  mileage  principle.  There  is  a 
minor  objec{,  namely,  that  the  amount  of  rate  levied 
should  be  divided  amongst  the  parishes  in  proportion 
to  the  value  of  the  property  in  each.  That  Idtter  object 
cannot  in  the  case  of  a  railway  be  carried  out  by  any 

(a)  1  Q.B,  55%.  (6)  4  Q.  j5.  18 

(c)  6  Q.  B.  179. 
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principle ;  and  from  necessitj  the  practice  which  attains  Queen's  Bench. 
the  more  important  object  must  be  acquiesced  in.  L^°^l*> 

The  Queen 

JM.  D.  Hill  and  JVUlmore^  for  the  appellants.    It  is      Midlakd 
of     little  consequence  to  the  Company  whether  the        ^y.   "" 
>uleage  principle  or  another  be  adopted^  provided  one 
principle  be  uniformly  applied  all  along  the  line.     At 
present  the  parishes  rate  them  on  the  mileage  principle 
^hen  the  local  receipts  are  below  the  average  of  the 
Une,  and  on  the  principle  of  local  earnings  when  the 
local  receipts  are  above  the  average.     In  the  present 
case  the  mileage  principle  has  been  adopted ;  and  that» 
it  is  conceded^  is  unequal     The  question  is  not  what 
is  tlie  best  principle^  but  whether  that  is  the  right 
one.      \_Coleridge  J.      Must  we   not    see  that  some 
pcindple   is    better,    before  we   can   pronounce   this 
wrong?    Lord  Campbell  C.  J.    Perfect  equality  in  ap- 
pOT^ning  the  rate  cannot  be  obtained  under  any  prin- 
ciple ;  but  perfect  justice  and  law  may  be,  and  is,  at- 
tained by  laying  down  the  principle  that  comes  as  near 
as  is  practicable  to  perfect  equality.]     The  mileage 
principle  assumes  that  all  the  lines  occupied  by  the 
same  company  are  essentially  part  of  one  indivisible 
ooncem.    The  railways  were  never  combined  with  any 
BQcfa  object  in  view.     If  The  Midland  Railway  Com" 
pony  were  to  be  amalgamated  with  its  neighbour.  The 
London  and  North   Western  Company^  the  mileage  of 
the  united  company  would  be  very  different  from  what 
it  is  now ;  yet  how  could  the  fact,  that  the  two  corpora- 
tions were  made  one,  at  once  raise  the  rateable  value  of 
the  property  in  Basford,  and  lower  the  rateable  value 
of  the  property  of  The  London  and  North  Western  Com- 
pony  in  London^  or  in  Liverpool  ?    It  is  a  fundamental 
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Volume  XK  vice  in  the  mileage  principle,  that  it  makes  the 

'*-         '-*  value  mainly  depend  on  the  unity  of  occupation,  a 

Tiie  Qekun  cumstance  which  is  purely  accidental,  and  ought  not 

MiDLAVD  be  taken  into  account  at  all.     The  true  principle 

Railway  Com-        .  , 

paoy.  this ;  the  receipts  really  earned  in  consequence  of  ~ 
occupation  of  that  portion  of  the  line  locally  situa 
the  parish,  and  the  expenses  properly  attributabl 
those  receipts,  must  be  ascertained  as  accurately  as 
sible.  The  Company  may  be  driven  to  produce  t 
books  and  furnish  the  necessary  data :  and,  thoug 
may  be  difficult  to  apportion  them  fairly,  it  is  not  i 
possible.  At  all  events  a  much  nearer  approzimatii 
to  the  true  value  may  thus  be  obtained  than  is  ^v 
by  the  mileage  principle  (a). 

Cur.  adv. 


In  Hilary  vacation  {February  22d),  1851,  the  judg-^ 
ment  of  the  Court  in  the  three  cases  was  delivered  by 

CoLEBiBGK  J.  These  cases  have  stood  over  for  con- 
sideration for  some  time.  The  first  was  argued  before 
all  the  present  members  of  the  Court,  except  my  Lord 
Campbell;  and,  as  it  raises  the  only  question  which  is 
for  decision  on  the  other  two,  it  will  be  convenient  to 
dispose  of  it  first.  Our  judgment  on  that  point  in 
this  case  will  dispose  of  the  other  two  cases. 

The  first  question  is  as  to  the  principle  on  which  the 
rate  was  to  be  imposed :  whether  upon  what  has  been 
called  the  mileage  principle,  that  is  by  treating  the 
whole  line  of  railway,  trunk  and  branches,  as  one 
entire  subject  matter,  and  the  whole  rateable   value, 

(a)  llie  argument  in  Regina  v.  Midland  Railway  Company  is  reported 
by  C.  Blackburn,  Esq. 
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ho-wcver  oonstituted,  as  entire,  and  then,  for  the  pur-  Chieen*s  Bench. 

pose  of  rating,  dividing  it  among  the  mixed  parishes  *-         *-l 

Bixnply  according  to  the  distance  which  the  line  passes  '^^  Qo««m 

tliTOttgh  each ;  or  upon  the  ordinary  principle  of  ascer-  Lokdoh, 

taining  the  actual  rateable  value  of  the  land  occnpied  South  CoAtr 

by  the  Company  in  each  parish  by  the  rules  which  are  pany. 

applicable  to  any  other  land  occupied  by  other  bodies  The  Qumr 

or  persons  for  other  purposes.  South 

Xhe  judicial  decision  of  this  question  has  hitherto  way  Compuiy' 


avoided    by  agreement  and  mutual  concession ;     The  Quxxh 
d  we  have  delayed  to  pronounce  our  judgment  on  it,      Midland 
ot  so  much  from  the  difficulty  of  determining  the  rule        !!2y,  ^"" 
law,  as  from  that  which  arises  on  its  practical  appU- 
tion.'    This  presses  particularly  against  what  is  called 
"tSie   parochial  principle.     How  are  you,  by  any  means 
xio^v'  in  the  power  of  parish  authorities,  to  ascertain  the 
particulars  of  profit  and  the  outgoings,  from  a  com- 
pariflon  between  which  the  rateable  value  of  the  land 
occupied  is  to  be  deduced,  both  profit  and  outgoings 
teing  aifected   by  circumstances   spread   through  the 
wbole  line?     On  the  other  hand,  against  the  mileage 
principle  is  to  be  urged  that,  although,  as  regards  the 
railway  company,  an  entire  body  with  an  entire  interest, 
i*  i8  matter  of  indiiFerencc  how   you  divide   a   rate, 
assumed  to  be  entire,  for  the  whole  line,  yet,  as  the 
p^hes  are  bodies  with  separate  interests,  there  is  a 
manifest  injustice  in  attributing  to  the  same  space  of 
land  the  same  proportionable  share  of  the  whole  rate 
everywhere  (the  land  in  the  several  parishes  notoriously 
earning  the  profits,  and  occasioning  the  outgoings,  in 
very  different  proportions) ;  because  you  cannot  do  this 
without  depriving  some  parishes  of  what  they  should 
receive,  in  order  to  give  to  others  what  they  should 

A  A  4 
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Volume  XV.     not.    If^  however,  the  l^al  principle  be  deaily 
*■        '■'      tained^  it  ia  dear  that  the  difficulties  in  applying  i 


The  QuMK     g^^jj  ^^  practical  imperfection  which  circomstac^i 
LoMDoir,       iQi^y  occasion  in  applyinff  it,  are  not  to  influence 

BKiaHTOM  and         "^  rr  ^     &      » 

Sooth  Coait    decision.    It  is  unnecessary  to  consider  what  the  f^c 

Jtailwfty  Com* 

pany.         of  the  argument  would  be,  if  it  could  be  shewn     -■ 
The  Qosm     there  was  an  absolute  impossibility  of  applying  it^ 
South        nothing  like  that  exists  in  the  present  case. 
wMj'cawipMnj.       Now  upon  the  legal  principle  we  have  no  d^>— 
Tiie  QosBn     The  poor  rate,  and  the  principles  of  its  assessment;^ 
Midland       entirely  statutory ;  stat.  6  &  7  ^  4.  c.  96.,  made 
p2y.      "  pressly  with  a  view  **  to  establish  one  uniform  mod^^ 
rating  for  the  relief  of  the  poor,"  prescribes  the  rule :  ^^ 
rate  must  '*be  made  upon  an  estimate  of  the  net  annc^ 
value  of  the  several  hereditaments  rated  thereunto,"  so^ 
value  to  be  arrived  at  in  the  manner  stated  in  the  1^^ 
section.     The  subject  is  parochial ;  the  inquiry  is  t^ 
be  conducted  by  parochial  authorities  with    limiter 
powers:    if  any  matters  specified  in  the  section  ai 
locally  situated  without  the  parish, — that  is,  if  any  mn 
affect  the  amount  of  *^  the  net  annual  value  "or  ''  xc 
at  which  the  same  might  reasonably  be  expected  to  Ic 
—  they  will  of  necessity  fall  within  the  range  of  the 
quiry.     But  beyond  this  the  principle  does  not 
This  principle,  so   limited  and  understood,   was 
first  created  by  the  statute  just  mentioned :  the  C 
had  decided,  so  early  as  1827,  in  the  case  of  B 
Kingswinford  {a\  that  it  was  to  be  found  in  tb 
ginal  statute  of  Elizabeth  (b) :  and  since  that  dc 
it  has  been  uniformly  applied  to  cases  where  th( 
party,  whether  company  or  individual,  occupies 
fercnt  parishes  land  forming  one  entire  proper! 

(a)  T  B,^  C,  236.  (6)  Sut.  43  £ft> 
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a  canal,  though  the  profits  may  be  earned  in  different  Queett's  Bench. 
proportions  and  with  a  different  rate  of  outgoings  in      *-        '-I 
each.   The  value  which  the  land  occupied  in  each  parish     '^^  Qusik 
produces,  after  the  due  allowances,  is  that  upon  which       Lokdok, 
the  occupier  is  to  be  rated  in  each.    It  is  unnecessary    South  Coast 
to  cite  more  authorities  in  support  of  a  proposition  now        pany. 
become  settled ;  the  decisions  will  be  found  to  flow  in     The  Qoun 
a  remarkably  uniform  current  since  the  case  last  cited.        sou,„ 
Whether  the  circumstances  of  railways,  which  were  in  ^a/'comwmy' 
1836  a  comparatively  infant  interest,  escaped  the  notice     ji^  qukn 
of  the  Le^lature,  or  were  advisedly  thought  not  to      Mm^^Kn 
need  any  special  provision,  certain  it  is  that  none  was  R«"'^"y  Com- 
made :  and,  as  in  its  broad  principles  the  occupation  of 
a  railway  company  does  not  differ  from  that  of  a  canal 
oompany,  a  court  of  law  has  no  choice  but  to  apply  to 
it  'the  same  general  law  under  which  in  its  terms  it 
certainly  faUs. 

It  is  to  be  remembered  that  the  amount  of  the  as- 

lessment  on  a  particular  occupier  is  a  question  between 

^t  occupier  and  the  rest  of  the  contributors  to  the 

whole  rate :  and  that  the  consideration  of  that  occupier's 

relation  to  the  contributors  to  another  rate  in  another 

parish  is  irrelevant  to  this  question ;  he  may  be  rated 

in  that  other  parish  too  high  or  too  low ;  but  this  is  a 

matter  which  does  not  interest  the  contributors  to  the 

iirst  named  rate ;  nor  have  they  influence  in  the  settle- 

neot  of  it.   And  this  suggests  the  answer  to  a  difficulty 

nised  on  the  argument  in  this  case.     ^^If  you  give  • 

Croydon  the  full  benefit  of  all  the  earnings  made  by 

the  railway  in  the  parish,  what  is  to  be  done  in  the  case 

of  a  parish  on  some  branch  line  in  which  the  Company 

may  work  to  a  loss  ?  "     The  answer  is,  that  that  case 

must  be  decided,  when  it  arises,  between  the  Company 

and  that  parish,  on  the  same  principle  precisely  as  the 
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Foitttne  XV,    present,  without  reference  to  Croydon.     This  is  qmto 


[1851.] 


distinct,  however,  from  tlie  consideration  of  any  a* 


The  QuECN     j)enses,  wherever  arising,  which  the  occupier  can  dmr 
ixivDOK,       to  be  necessary  for  keeping  the  hereditament,  wludii 

Briohtok   Mid  ^      ^ 

South  Coast    the  subjcct  of  the  assessment,  at  the  value  wUdi  s 

pany.         mado  the  measure  of  it.     The  language  of  the  statsia 

The  Quxix     is  quite  general  on  this  point,  and  lets  in  all  consideA- 

South         tions  which  are  necessary  for  the  just  protection  of  th 

way  Company!  Company  in  each  parish.      Whatever  difficulty  thfl« 

The  QoxKH     may  be  in  applying  this  principle,  it  has  been  in  M 

MiDLAKD      overcome  in  the  present  case.     Here,  imder  diCDift' 

paJy,  **™"  stances  more  than  commonly  complicated,  the  SesrioX 

have  presented  us  with  calculations  to  meet  the  parodii* 

as  well  as  the  mileage  principle :  they  are  exclusively  tl 

judges  of  the  fact :  and  we  must  assume  that  they  ha'^ 

been  able  to  arrive  at  a  just  conclusion.     Nor,  indeiC 

does  it  appear  to  us  under  any  circumstances  to  be  % 

superably  difficult  to  impose  the  rate  fairly,  if  only  tJ 

interested  parties  will  deal  candidly  with  each  oth^ 

We  cannot  assume  that  they  will  deal  otherwise :  hxM 

if  the  Company  should  improperly  refuse  to  the  ove: 

seers  of  any  parish  information  which  it  is  in  the! 

power  to  afford  and  is  proper  to  be  afforded  for  th 

purpose  of  fixing  the  assessment  on  them  justly,  the 

must,  if  properly  dealt  with,  be  the  sufferers.      Th 

2o7th  section  (a)  gives  the  overseers  a  right,  under  a  ver 

stringent  penalty,  to  the  inspection  of  certain  account 

'   which   the  Company  are,  by  the  same  section,  con 

polled  to  keep  under  another  serious  penalty.     The* 

accounts  would  suffice  for  a  rude  assessment,  deficiei 

indeed  in  making  due  allowance  for  outgoings ;  but  thj 

deficiency  would  press  on  the  Company  itself.     By  tl 

(fl)  or  Stat.  7  W,  4.  &  1  net,  r.  cxix.     Sec  ante,  p.  315.,  note  (a). 
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92d  section  (a)^  however,  they  are   required  to  keep  Queen*t  Bench, 

od  make  up  half  yearly  a  "particular  account"  "  of  the      ^ jj 

loney  received  by  or  for  the  use  of  the  said  Company,'*  TheQunK 
'of  the  charges  and  expenses  attending  the  making ^       Londok, 

Brighton  sod 

tmniaininfff  and  carrying  on  the  said  undertaking^  and  South  Coast 

if  ail  other  the  receipts  and  expenditure  of  the  said  Com-  p^ny. 

)Bny''up  to  the  period  of  making  the  account.     The  The  Qubin 

HMtoiak  for  making  up  this  account  must  be  in  the  pos-  Sooth 

mnon  of  the  Company :  and,  although  they  are  not  re-  ^li^^^coraM^^ 

quied  to  produce  either  to  the  overseers,  it  is  manifestly  ji,^  Qoibv 

thdr  interest  to  do  so ;  because  out  of  them  is  to  arise  midland 

the  evidence  on  which  the  claim  for  deductions  must  be  R"lway  Com- 
pany. 

topported ;  and,  if  they  will  not  afford  the  information 
leeessary  for  these  being  duly  made,  they  must  expect 
tint  any  court  of  justice  will  presume  against  them : 
Hubut&ir  to  intend  that  the  evidence  which  they 
withhold  would  not,  if  produced,  have  warranted  greater 
dednctions  than  those  already  made.  There  is,  more- 
over, the  further  substantial  consideration,  that,  in  all 
litigation,  even  if  successful,  they  must,  as  considerable 
wtepayers,  at  all  events  contribute  very  largely  to  their 
opponents'  expenses.  These  circumstances,  it  cannot 
^  doubted,  will  have  their  practical  weight. 

On  these  broad  principles,  therefore,  that  the  statute 
provides  but  one  rule,  and  intends  to  secure  uniformity, 
^^  we  have  no  power  to  substitute  another,  that  the 
^^ions  hitherto  are  consistent,  and  that  there  is  no 
"Operable  difficulty  in  the  practical  working  of  the 
nile,  we  are  of  opinion  that  the  respondents  are  right 
m  their  principle  of  assessment,  and  that  upon  this 
point  our  judgment  must  be  for  them. 

We  may  observe  that  by  the  Kailway  Clauses  Con- 
«*dation  Act,  1845, 8  &  9  Vict  c.  20.  s.  107.,  railway 

(a)  AdI^,  p.  314.,  note  (a). 
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Vdume  XV.  companies  within  its  operation  are  bound  to  make  up 

^        '-*  annually  an  account  shewing  the  total  receipts  and  ex- 

Tiie  QuBiv  penditure  under  the  several  distinct  heads^  and  to  trana- 

LoNDOK,  init  a  copy  to  the  overseers  of  every  parish  through 

South  Coast  which  their  lines  pass. 

RftUwaj  Coin* 

paoy.  The  second  question  submitted  to  us  is  on  the  right 

The  Qoxnr     to  a  deduction  from  the  rateable  value,  in  order  to 
South        countervail  the  depreciation  which  takes  place  in  the 
way  Company,  valuc  of  the  permanent  way,  and  to  maintain  it  in  a 
The  QuiiN     state  to   Command  the   supposed    rent  which   is    the 
MiDLAKD      measure  of  the  assessment.      As  a  general  principle, 
pany.  **""  ^^  ^^  ^^^  understand  the  respondents  to  deny  that  a 
deduction  for  the  purpose  here  stated,  and  as  stated, 
is  proper  to  be  made.     The  objection  which  they  raise 
to  the  particular  claim  of  the   Company   is   founded 
on  two  circumstances :  first,  that  the  proper  provision 
is  already  made  under  a  head  called  working  expenses; 
in  which  we  do  not  agree;   secondly,  that,  if   more 
may  be  at  any  time  necessary,  the  necessity  has  not 
yet  arisen,    because  the   Company  has  not  yet    in- 
curred the  expense,  nor  laid  by  from  their  receipts 
any  sum  to  meet  it  when  it  shall  arise.     This  ques- 
tion,  under  nearly  the  same  circumstances,  came  be- 
fore the  Court  in  the  case  of  Regina  v.   Tlie  Great 
Western  Railway  Company  (a),  and  was  decided  against 
the   Company.     But   we   are   desired  to  review  that 
decision.      AVe  there   said  that   we   thought  such   an 
expense,  as  distinct  from  mere  annual  repair,  fell  under 
the  same  principle,  and  was  an  unobjectionable  head  of 
deduction  when  it  should  either  be  actually  incurred  or 
provided  for;  but   we   thought  that,  as  no  allowance 
would  be  made  for  annual  repairs  in  any  year  in  which 
no  repairs  took  place,  so  none  should  be  made  for  this 

(a)  6  Q.  B.  179.  203. 
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aimaal  depreciation  in  value  unless  at  least  there  were  Qtteen^s  Bench, 
funds  set  aside  to  meet  it  when  it  should  be  thought       ^        '-* 

expedient  to  do  the  work  of  renewal     In  that  case,  '^^  ^''"" 
too,  there  was  a  further  circumstance,  which  had  some       Lokdoic, 

^  ^         ^  BuoHTOK  and 

infloence  on  our  judgment,  and  which  is  not  found  South  Coait 
here:  that,  whatever  expense  had  been  in  fact  incurred,         puiy. 

the  Companj  had  chosen,  rightly  or  wrongly,  at  all  •  The  Qusur 
events  conclusively  on  themselves,  to  make  a  charge  on        Sootb 

^  •  .     t         1  y    •  •  •         •      Castkrn  Rail* 

toeir  capital  and  not  on  their  receipts ;  convertmg  it  way  CompaDy. 
therefore  into  landlord's  improvements  rather  than  ten-   .The  Qnuir 
ant's  repairs.     The  difficulty  which  we  now  feel  arises      MioLAim 
from  the  same  fact,  that  no  charge  has,  in  fact,  either        pg^j. 
by  way  of  outlay  or  setting  apart,  been  made  on  the 
Company's  receipts.    If  the  depreciation  be,  as  pro- 
bably it  is,  both  cerUun  and  capable  of  an  annual 
sverage,  though  not  proper  to  be  in  fact  repaired  an- 
nualij,  we  think  it  should  be  met  by  laying  by  a  cer- 
tiun  sum  annually ;  and  that,  if  the  Company,  in  order         , 
to  swell  their  dividend  or  for  any  other  motive,  neglect 
to  do  so,  they  act  unlawfully  in  one  of  two  ways : 
either  they  make  a  dividend  which  in  substance  im- 
prirs  their  capital,  because  they  throw  a  burthen  on  the 
latter  which  ought  to  be  deducted  from  the  former  (and 
tliis  is  in  violation  of  the  1 93d  section  of  their  act  (a)),  or 
they  cast  the  whole  burthen  of  a  heavy  restoration  of 
the  permanent  way  on  the  dividend  of  some  future  year, 
to  the  manifest  injury  of  the  then  proprietors,  and  for 
the  unfair  benefit  of  the  present  body.     In  such  case, 
too,  there  may  possibly  arise  some  difficulty  in  resisting 
the  claim  to  be  allowed  the  whole  deduction  from  the 
TBte  of  the  year  in  which  the  expense  shall  be  actually 
incurred,  although  it  would  be  manifestly  unjust  to 
allow  it  twice  over,  first  in  detful  annually,  and  then  in 

(a)  7  ^  4.  &  1  Vid,  c  cxix.     Antd,  p.  314,  315. >  note  (a). 
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Fohrwtf  XV,     the  lump.     This  diflSculty  was  met  in  the  argument  b 
*-'      instandng  the  ordinary  case  of  house  property,  as 


The  QijEXN  Yyhich  a  larger  difference  is  made  between  "  gross  ei 

London,  timatcd  rental  '*  and  "  rateable  value  "  than  in  the 

Brighton  and 

South  Coast  of  land,  ou  account  of  this  very  annual  depreciation 

Railway  Com- 
pany, the  thing  itself,  and  the  necessary  prospective  restoi 

The  QuuN   •  tion  ;  and  yet,  it  was  said,  you  never  inquired  whet 


SouvH  the  owner  did  in  fact  lay  by  a  portion  of  his  anm 

way  Company,  ^i^t  to  meet  that  distant  expense. 

The  QuBiN  We  have  considered  this  question  with  much  attec:  ^ 

MiDLAWD  tion.    And,  upon  the  whole,  we  think  that  the  Compan^^:^ 

!!?J,  **™"  are  entitled  to  a  deduction  on  this  head.     We  cannc:^ 

pany. 

make  a  substantial  distinction  between  this  and  hotie»^^ 
property,  or  any  other  of  a  perishable  nature,  whid:^' 
must  require  renewal:  and,  although  we  think  thaty' 
the  Company  ought  to  set  apart  the  sum  which  they^^ 
claim  to  deduct,  we  cannot  compel  them  to  do  so  in  -^ 
^         this  indirect  way.     And  we  think  that,  whenever  the  ^ 
time  shall  come  for  actually  making  the  restoration, 
they  will  be  estopped  from  claiming  more  than  that  an- 
nual deduction  which  they  now  insist  on,  exactly  as  a 
landlord  could  not  claim  to  deduct  the   expense  of 
restoration  made  by  him  of  a  house.     The  rate,  there- 
fore, will  be  amended  by  reduction  according  to  the 
calculation  made  by  the  Sessions  in  this  respect. 

The  third  question  arises  on  what  is  called  the  ex- 
change toll.  The  substance  of  the  transaction  between 
the  appellants  and  The  South  Eastern  Railway  Com-' 
pany  J  out  of  which  this  arises,  appears  to  be  this :  that 
the  traffic  of  the  latter  is  to  pass  free  over  a  certain 
portion  of  the  line  of  the  former,  in  consideration  of 
the  traffic  of  the  former  passing  free  over  a  certain 
portion  of  the  line  of  the  latter.  A  certain  distance, 
between  two  and  three  miles,  of  the  appellants^  line. 
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t^liin  the  parish  of  Croydon^  is  affected  by  this  ar-  Queen't  Bench, 
gement     We  think   that  the  Sessions  rightly  de-  _^^^L- 
this  to  be  rent  in  kind,  earned  by  this  land.     It     '^^^  Qomn 

V. 

ans  to  us  exactly  the  same  in  substance  as  if  so  many       London, 

.  .  Brighton  and 

were  daily  issued  without  money  paid  for  them    South  Coast 
The  South  Eastern  Railway  Company ^  in  return  for         pany. 
many  received  from  them.      The  tickets  mutually     The  Qukeh 
nsferred  would,  on  either  side,  represent  so  much        South 
oney  earned.      But  then   we  think  these  earnings  waJ'cwnpany! 
list  be  subject  to  exactly  the  same  deductions  as  if    The  QutxN 
y  were  received  in  money.     The  rate,  therefore,      midLnd 
ill,  in  this  respect,  be  amended  according  to  the  ^^^^  ^^^*""' 
^prLndple  now  laid  down. 

Qlie  only  remaining  point  in  this  case  turns  upon 
^he  narrow   question,  from  what  date  the  overseers 
oui^lit  to  make  their  calculations  as  to  the  assessment 
on.    the  Company.     The  date  of  the  rate  is  the  20th 
^^mtmher  1847 ;  and,  as  regards  the  Company^  it  is 
baaed  on  a  half-yearly  statement  published  by  them  on 
tbe  10th  Augusty  but  made  up  only  to  the  30th  June 
preceding.     In  the  interval  between  the  30th  June  and 
20tli  November^  the  value  of  the  working  plant  of  the 
Company  had  been,  as  the  Sessions  have  found,  not 
ioiproperly,  increased  from  260,000/.  to  350,000/.    The 
Auction  on  this  outgoing  the  Company  claim  to  be 
entitled  to :  and  we  think  they  are  entitled  to  it.     If 
thia  allowance  had  been  attended  with  the  consequence 
of  quashing  the  rate,  we  should  have  been  of  a  dif- 
ferent opinion :  but,  as  the  rate  may  be  amended,  the 
Sessions  ought  to  avail  themselves  of  every  light  that 
can  be  afforded  them  down  to  the  latest  period  ante- 
cedent to  the  actual  making  of  the  rate,  in  order  to 
bring  it  to  the  greatest  possible  accuracy.     The  over- 
in  making  a  prospective  rate,  ai^  to  make  it  on 
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Volume  XV.    the  supposed  prospective  value  ascertdned  by  them,  as 

well  as  they  can,  from   the  latest  evidence  in  their 

The  Q.UIIK     pQ^er  as  to  antecedent  value.     It  cannot  be  required 

London,      q(  them  that  the  assumed  value  and  the  actual  value 

Brighton  and 

South  Coaw    should  correspond  with  perfectly  minute  accuracy ;  and 

Railway  Com-  \  ...  . 

pany.         they  were  quite  justified  in  making  their  rate  on  the 

The  QuBsx     latest  published  account,  if  that  was  the  latest  in- 

SooTB        formation  they  had  or  could  be  reasonably  expected  to 

Eastsrn  Rail-  t       t  ^  i  •   t  t 

way  Company,  procure :  and  we  should  not  thmk  a  rate  ought  to 
The  QuuM     be  quashed  where  this  had  been  done.    Sut,   if  the 
Midland      Company  had  communicated  to  them  this  new  fact 
pany.         before  the  rate  made,  no  doubt  they  ought  to  have 
taken  it  into  account,  if  they  believed  it ;  and,  if  they 
did  not,  and  on  appeal  the  Company  had  satisfied  the 
Sessions  of  the  fact,  the  appeal  ought  to  have  suc- 
ceeded.   So,  now  and  equally,  we  think,  if  the  Sessions 
are  put  in  possession  of  a  fact  which  existed  before 
the  rate  made,  as  it  is  not  the  absolute  duty  of  the 
Company  to  volunteer  information,  if  the  fact  will  have 
the  effect  of  reducing  the  assessment  and  approximating 
it  .more  nearly  to  actual  accuracy,  they  should  amend 
the  rate  accordingly. 

We  have  now  disposed  of  all  the  questions  of  prin- 
ciple raised  in  this  case.  The  sums  and  quantities  the 
parties  will  have  no  difficulty  in  settling  according  to 
the  statements  in  the  case. 

In  The  Queen  against  The  London,  Briffhtan,  and 
South  Coast  Railway  Company ,  the  rate  was  amended. 

In  The  Queen  against  The  South  Eattem  Railway 
Company,  and  in  The  Queen  against  The  Midland 
Railway  Company,  the  order  of  Sessions  and  rate  were 
quashed  (a). 

(a)  See  the  next  two  cases. 
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Queeti.*M  Bench, 

[1849.] 


The  Queen  against  The  Hammersmith  Bridge   [^r«%. 

Company  (a).  1849.] 

^N  appeal  by  751^  Hammersmith  Bridge  Company  a  compiny 

against  a  poor  rate  for  the  parish  of  Hammersmith,  ^  bLud't""**** 

whereby  the  Company  was  rated  upon  the  sum  of  475/.  rf'jerfwbfch*  * 

as  the  net  rateable  value  of  a  moiety  of  the  Hammer-  •«p?"^«^  **>«  , 

,  ,  ,  panshes  JJ.  and 

^with  Suspension  Bridge  with  the  appurtenances,  the  A.  andtouke 

C      •  111  ,  ^1''  ^^^  passing 

ocsBKms  amended  the  rate  by  reducing  it  to  360/.,  the  bridge, 

.  •  Tvhich   bv  the 

anlgect  to  the  opinion  of  this  Court  on  a  case,  the  act,  w*as  to  be 

nmterial  parts  of  which  were  as  follows.  Stuate*haif  1^ 

By  an  act  of  parliament,  passed  in  the  5th  year  of  ^[  ^^fj^r^ 

O.  4.  (i),   amended   by  another    act,  passed    in  the  ^^"^"^3^^ 

and  approaches 
(•)  Thb  is  the  case  referred  to  in  JRegma  ▼.  South  Eastern  Railway   to  the  bridge, 

0»»«pwf,  ani^  p.  352.  ®"  «^*>  "<*«  «f 

9)  5  G,  4.  c.  cziL,  local  and  personal,  public,  <'  for  building  a  bridge   ^  mi^g  ^\\  fy^ 

<w«rtherifer  Thamet  from  the  hamlet  of  Hammersmith  in  the  county  of  the  roads,  separ- 

-Jfi^flnoi  to  the  parish  ot Barnes  in  the  county  of  Surrey,  and  for  making    •^f^/'  ^^  J^^^^ 
««..»:    .       J  ^  .  ,  with  the  tolls 

cvsTtuent  roods  and  avenues  to  communicate  with  such  bridge."  fo,.  ^^  bridge. 

^  1,  reciting  that  the  erection  of  a  bridge  over  the  Tliames  from    They  did  make 

BemmenmUh  in  the  parish  of  Fulham  in  the  county  of  Middlesex  to  the    ^^^  "****'i  ""^ 

,  *  these  roads 

«W«te  bank  in  the  parish  of  Barnes  in  the  county  of  Surrey,  with  con-    formed  the  only 

vfoieot  roads,  &c,  will  improve  the  means  of  communication  &c.,  incor-  approaches  to 

pontes  the  Company  by  the  name  of  The  HammersmUh  Bridge  Company.  ^^^  *'"^«®'  •"^ 

2wct  63  empowers  the  Company  to  build  and  maintain  a  bridge  across  equal  length 

the  Themes  from  a  place  named  in  Hammersmith  to  the  opposite  bank  in  in  the  two 

the  psrisb  of  Barnes,  «  with  convenient  roads  and  approaches  to  tlie  said    Pf"»*»«*-      The 

,  *^*^  Company 

ondge  at  each  end  thereof."  erected  a  toll 

Sect.  66  enacu:  '*  That  it  shall  be  lawful  for  the  said  Company  or   gate  in  /f.,and 

•_  111 

tbeir  committee  of  management  to  make  or  cause  to  be  made  one  or  more   *    „  ja^/'wUh- 
prpper  and  commodious  road  or  roads  from  the  north  end  of  the  said   out  any  deci- 
sion on  the 
nCnhiUty  in  respect  of  the  roads)  that,  in  respect  of  the  bridge  and  its  appurtenances,  the 
Cosnpany  were  to  t>e  assessed  on  an  equal  sum  in  the  two  parishes  upon  the  profit  of 
the  whole  bridge,  after  proper  deductions,  the  amount  of  which,  including  the  cost  of  main- 
tainiiig  the  roads,  the  Sessions  found  as  a  facL 

TOL.  XV.  N.  8.  B  B 
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Fohmu  XV. 
[1849.] 

The  QuisH 

V. 

Hammkrsmith 

Bridge 
Company. 


ninth  year  of  the  same  reign  (a),  the  Company  were  in- 
corporated, and  certain  powers  were  given  to  them. 


intended  bridge,  to  communicate  with  the  turnpike  road  or  street  at 
Hammersmith  aforesaid,  and  also  one  or  more  proper  and  commodious 
road  or  roads,  to  make  a  communication  between  the  said  intended  bridge 
and  the  village  of  Barnes  and  the  roads  leading  from  London  to  Rkh^ 
mond :  *'  (power  to  enter  on  lands  &c. ). 

Sect.  121  enacts :  **  That  the  said  Company  or  their  committee  abali 
and  may,  as  soon  as  conveniently  may  be  after  a  passage  shall  be  ooade 
over  the  said  intended  bridge,  cause  to  be  erected  and  set  up  a  turnpike 
gate  or  gates,  or  toll  gate  or  gates,  at  or  upon  the  said  bridge,  or  at  or 
upon  some  or  one  of  the  said  roads  or  avenues  leading  thereto,  belonging 
to  the  said  Company,  at  any  part  or  parts  thereof,  and  from  time  to  time 
shall  and  may  remove  the  same  turnpike  or  toll  gate,  or  turnpikes  or  toll 
gates,  and  erect  or  set  up  another  turnpike  or  toll  gate,  or  other  tumpikei 
or  toll  gates  in  lieu  thereof,  at  any  place  upon  any  part  of  the  said  bridge 
or  roads,  and  shall  and  may  from  time  to  time  erect,  provide,  and  main- 
tain such  toll  houses  and  other  conveniences  near  or  adjoining  to  the  said 
turnpike  or  toll  gate  as  the  said  Company,  or  the  majority  of  tbcm,  or 
their  committee  of  management  for  the  time  being,  shall  think  proper ; 
and  the  respective  tolls  following  sliall  be  demanded  and  taken  at  the 
turnpike  or  toll  gate,  turnpikes  or  toll  gates  to  be  erected  as  aforesaid*  by 
such  person  or  persons  as  the  said  committee  of  management  shaU  from 
time  to  time  appoint  as  aforesaid,  before  any  foot  passenger,  or  any  borse, 
mule,  ass,  or  other  beast,  or  any  coach,  waggon,  cart,  or  other  carriage, 
shall  be  permitted  to  pass  or  return  over  the  said  bridge  or  through  the 
same  ;  (that  is  to  say,)  "  &c. :  then  follows'a  table  of  tolls. 

Sect.  137  enacts:  '*  That  after  the  said  bridge  shall  have  been  com- 
pleted, the  same  shall  be  a  public  bridge,  and  all  persons  with  or  without 
horses,  cattle,  and  carriages  shall  have  free  liberty,  upon  payment  of  the 
tolls  by  this  act  granted,  or  without  any  payment  after  the  said  tolls  shall 
have  ceased,  to  pass  over  the  same  without  any  interruption  whatsoever ; 
and  the  half  of  the  said  bridge,  when  built,  next  adjoining  to  the  county 
of  Middlesex  shall  be  deemed  to  be  in  the  county  of  Middlesex^  and  part  of 
and  in  the  parish  of  Fulfiam,  and  the  other  half  of  the  said  bridge  adjoin- 
ing  to  the  county  of  Surrey  shall  be  deemed  to  be  in  the  said  coun^  of 
Surret/,  and  part  of  and  in  the  parish  of  Barnes ;  but  such  bridge  shall  not 
be  deemed  or  taken  to  be  a  county  bridge  so  as  to  subject  the  said  coun- 
ties of  Middlesex  and  Surrey,  or  either  of  them,  or  any  of  tlie  parishes  or 
places  hereinbefore  mentioned,  to  the  repairing  or  supporting  of  the  same, 
or  any  of  the  roads  herein  directed  to  be  made  as  aforesaid.** 

(a)  Stati  9  G,  4.  c,  lii.  (local  and  personal,  public),  <*  for  altering  and 
amending  an  act  passed"  &c.  (5  G,  4.  c.  czii.). 
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111  pursuance  of  and  according  to  tlie  provisions  of  QueenU  Bench, 
tie  acts  above  recited,  the  Company  have  erected  a      *-         '-^ 
biidge  across  the  Thames,  and  have  formed,  made  and     The  Queen 
ienced  in  one  road  from  the  north  end  of  the  said  Hammersmith 

Bridge 

bridge,  communicating  with  the  turnpike  road  or  street  Company* 
at  Hammersmith,  which  road  is  situate  in  the  parish  (a) 
of  Hammersmith  ;  and  two  other  roads  making  a  com« 
mtmication  between  the  said  bridge  and  the  village  of 
Barnes  and  the  road  leading  from  London  to  Rich' 
vumi;  and  the  Company  have  not  made  any  roads 
under  the  provisions  of  the  statute  9  G.  4.  c.  lii.  s,  6. 

-All  the  roads  have  been  formed  by  the  Company 
i^pon  lands  purchased  for  the  purpose ;  and  they  form 


Sect  6  enacts :  <<  That  it  shall  be  lawful  for  the  said  Company,  or  their 

^^^Qunittee  of  management,  to  make  or  cause  to  be  made  the  said  road 

^^^  the  north  end  of  the  said  bridge  to  communicate  with  the  street  at 

AftsHjuiueA  in  a  straight  and  more  westerly  direction,  and  also  to  extend 

or  mike  one  or  more  proper  and  commodious  road  or  roads  from  or  out 

^  the  present  road  at  the  north  end  of  the  said  bridge,  to  communicate 

>t  ATofiA  End  with  the  road  leading  to  London  through  Brompton.** 

Sect  15  enacts:  <*  That  it  shall  be  lawful  for  the  said  Company  or 
*^  committee  to  cause  to  be  erected  and  set  up  such  turnpike  gate  or 
|itei>  (V  toll  gate  or  gates,**  "  as  they  are  authorised  to  cause  to  be  erected 
bj  the  said  recited  act  and  this  act,  not  only  in,  upon,  and  across  the  roads 
nuuie  or  to  be  made  in  pursuance  of  the  said  recited  act  or  of  this  act 
respectively,  but  also  across  or  on  the  side  or  sides  of  any  part  of  the 
said  roads  respectively  where  any  highway  shall  or  may  join  and  meet 
tbc  same,  and  from  time  to  time  "  to  remove  such  gate  or  gates  and  erect 
another  or  others  **  in  lieu  thereof,   at  any  other  place  upon  any  part  of 
the  said  roads  respectively ;  and  the  respective  tolls  following  shall  be 
demanded  and  taken  at  the  turnpike  or  toll  gate,  turnpikes  or  toll  gates, 
to  be  erected  as  aforesaid,  by  such  person  or  persons  as  **  the  committee 
filMll  appoint,  *< before  any  horse,"  &c.  "or  any  coach,**  &c.,  "  or  other 
carriage,  shall  be  permitted  to  pass  or  return  over  the  said  roads  respec- 
tively, or  through  the  same ;  that  is  to  say  **  &c. 

(a)  It  appears,  from  the  two  acts  mentioned,  that,  at  the  time  of  their 
;,  HammertmUh  was  a  hamlet  in  the  parish  of  Fulham, 
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;  Foiume  XV.    the  only  approaches  to  the  bridge.     The  bridge,  and 

I-         -I      the  roads  or  approaches,  belong  to  the  Company,  who 

The  Qou«     are  remunerated  by  certain  tolls  specified  in  their  acts : 

Hamxbumitr  and  they  are  authorised  to  erect  toll  gates,  and  to  collect 

Compwiy.      a  portion  of  the  tolls  on  the  roads  for  the  roads  alone, 

and  the  remainder  on  the  bridge ;  or  to  take  the  whole 

toll  for  the  bridge  and  roads  in  one  sum  at  anj  place, 

or  any  part  of  the  said  bridge  or  roads,  which  thej  may 

appoint. 

The  tolls  which  the  Company  are  entitled  to  take 
under  the  acts  have  hitherto  been  taken  at  one  gate, 
which  is  placed,  with  a  toll  house,  at  the  entrance  on 
the  bridge  in  Hammersmith. 

For  the  purposes  of  this  case  it  was  adnutted  that 
one  moiety  of  the  bridge  is  in  the  parish  of  Hammer^ 
smith  and  the  other  moiety  in  the  parish  of  Barnes. 
The  total  extent  of  the  three  roads  above  described  is 
in  length  6006  yards ;  of  which  length  678  yards  are 
in  the  parish  of  Hammersmith^  and  5328  yards  are  in 
the  parish  of  Barnes. 

The  sum  of  720/.  was  found  by  the  Sessions  to  be  the 
total  amount  of  the  net  rateable  value  at  which  the 
Company  ought  to  be  assessed  in  the  two  parbhes, 
such  value  being  based  upon  the  amount  of  tolls  actually 
received,  after  making  all  lawful  deductions  and  allow- 
ances, amongst  which  is  the  cost  of  miuntaining  the 
roads  above  described. 

The  question  for  the  opinion  of  this  Court  was,  how 
the  total  amount  of  the  net  rateable  value  at  which  the 
Company  is  assessed  ought  to  be  divided  between  the 
parishes  of  Hammersmith  and  Barnes. 

If  the  Court  should  be  of  opinion  that  it  should  be 
divided  in  equal  moieties,  the  alteration  made  by  the 
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SeflfiioiiB  was  to  stand  confirmed.     If  the  Court  should  Qveen*$  Sendk. 
be  of  f)pinion  that  it  should  be  divided  in  proportion  to      [1849.] 
the  qt^antitj  of  land  occupied  by  the  bridge  and  roads     The  Qvuv 
in  eacui  parish  respectively,  the  rate  was  to  be  further  Hammirsmrb 
amea^ed  by  reducing  the  sum  of  360/.  to  110/.  Company. 

^e  case  was  argued  in  Michaelmas  term  (a),  1848. 

P^shley  and  WMes,  in  support  of  the  order  of  Ses- 
sions. The  Sessions  did  rightly  in  assessing  the  Com- 
pu^y  in  Hammersmith  parish  at  half  the  net  profits  of 
tlw  tolls.  Half  the  bridge  lies  in  the  parish ;  and  the 
^We  of  the  bridge  contributes  equally  to  the  net 

Pn)fit8.     It  is  true  that  the  net  profits  are  indirectly 

• 

increased  by  the  approaches,  which  are  of  different 

i^gths  in  the  parishes  of  Hammersmith  and  Barnes: 

*^^t  the  toll  is  earned  by  the  use  of  the  bridge :  the 

*PpiX)ache8  merely  facilitate  the  use.     It  does  not  follow 

^^ni  the  comparative  lengths  of  the  approaches  that 

^^  part  of  the  bridge  occupied  in  one  parish  earns  more 

or  leas  than  the  part  of  the  bridge  occupied  in  the  other. 

*^®ct,  63  of  Stat.  5  G.  4.  c.  cxii.   authorises  building 

^lie    bridge,   with  convenient  roads  and  approaches; 

^^^t.  66  authorises  making  the  roads  from  each  end 

^*    the  bridge ;   sect.  121  enables  the  Company  to  erect 

*oll  gates  on  the  bridge  or  roads,  and  take  there  cer- 

***>^   tolls  before  any  passenger  &c.  shall  be  permitted 

^^   pass  over  the  bridge  through  such  gates;  sect  137 

^^^^J^es  half  of  the  bridge  to  be  situate  in  each  parish. 

^-*^^    toll  therefore  is  merely  earned  by  passing  the 

;  and  the  profits  are  thus  equal  in  the  two 


^•>   ifopember  15th.     Before  Lord  Denman  C.  J.,   Coleridge,   Wighl' 
««d  Erk  Ji. 
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Volume  XK    parishes.     Stat  9  G,  4.  c.  Hi.,  by  sect  6,  gives  power 
^         '-*      to  extend  the  roads  on  the  Hammersmith  side :  but  it 


'Ibe  QuiEX 
▼. 


i^pears  that  this  has  not  been  acted  on.  The  proper 
HAinmsMinr  (Jeductions  have,  aa  the  case  finds,  been  allowed  for. 
Compaoy..  To  transfer  to  the  assessment  in  Barnes  any  part  of  the 
amount  assessed  upon  the  Hammersmith  half  of  the 
bridge,  by  reason  of  the  roads  in  Barnes  which  aid  in 
producing  the  profits  of  the  bridge,  would  be  to  fall  into 
the  very  absurdity  wluch  is  pointed  out,  as  an  inad- 
missible principle,  in  the  judgment  in  Rex  v.  Lower 
Mitton  (a) :  ^^  It  might  as  well  be  contended  that  the 
profits  of  a  bridge,  which  would  not  arise  unless  there 
were  roads  to  it,  or  of  land  rendered  more  valuable  by 
roads  in  an  adjoining  parish,  should  be  rated  in  part  only 
in  the  parish  in  which  such  bridge  or  land  is  situate." 
Suppose  these  roads  had  been  situate  wholly  in  parishes 
which  contained  no  part  of  the  bridge :  could  the  profits 
of  the  bridge  have  been  partly  assessed  in  the  parishes 
where  the  roads  lay  ?  [^Coleridge  J.  Why  are  not  the 
roads  equally  rateable  with  the  bridge?]  The  roads 
are  used  by  the  public,  under  sect.  137  of  stat.  6  G.  4. 
c.  cxii. ;  and  no  part  of  the  money  paid  on  the  bridge  is 
paid  for  such  use  of  the  road,  except  as  conducing  to  the 
use  of  the  bridge.  In  Rex  v.  Barnes  (b)  Littledale  J. 
said,  "  the  tolls  are  payable  for  passing  over  the  bridge." 
In  Rex  v.  The  Aire  and  Calder  Navigation  Company  (c) 
an  attempt  was  made  to  rate  a  company  as  occupiers  of 
land  in  which  they  had  only  an  easement,  that  of  using 
it  for  a  navigation,  no  interest  in  the  soil  being  given 
them :  and,  after  it  had  been  decided  that  no  such  rate 
could  be  laid,  it  was  attempted,  in  a  second  case  of  Rex 

(a)  9  /?.  I*  C.  810.  819.  ^6}    1  /?.  §•  Ad.  IIS. 

(c)  0  B,  ^  C.  820. 
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V.  Tfc  Aire  and  Calder  Navigation  (a),  to  rate  the  Com-  Qveen*»  Bench* 

pany  as  occupiers  of  a  dam  which  held  the  water  up :  but  _  ^         '-^ 

thia  Court  disallowed  the  rate,  and  said  that  the  attempt  '^®  Qumk 

was  to  evade  the  former  decision,  inasmuch  as  ratinsr  HAMMiRkMiTH 

.  .  Bridge 

the  dam  on  the  ground  of  its  conducing  to  the  supply      Company, 
of  water  would  in  effect  be  rating  the  water,  which 
could  not  be  done.     The  dam  in  that  case  answers  to 
tile  roads  in  this.     In  Regina  v.  Mile  End  Old  Town  {b) 
the  value  of  the  reservoirs,  which  contributed  to  the 
eopply  of  water  by  means  of  pipes,  was  first  deducted 
^m  the  whole  rateable  value ;  and  then  the  remaining 
^ct  profits  were  distributed  among  the  different  parishes 
^^ccupied  by  the  pipes,  in  the  proportion  of  the  earnings 
^  each  parish.     The  roads  here  answer  to  the  reser- 
voirs :  and  the  proper  deductions  are  already  made  in 
we  case :  the  only  remaining  question  is  as  to  the  dis- 
tobution  of  the  residue.     [^Coleridge  J.     Must  not  that 
■^  according  to  the  space  occupied?]     According  to 
the  space  occupied  by  that  which  directly  earns  the 
pwfits.     One  half  of  the  bridge  is  as  valuable  as  the 
other.    Indeed  it  would  make  no  difference  if  the  roads 
^  were  included.     For  all  the  road  on  one  side  must 
contribute  exactly  as  much  as  all  the  road  on  the  other, 
since  any  one  passing  over  the  bridge  would  use  the 
approaches  on  both  sides.     The  expense  of  the  roads  is 
greater  on  one  side  than  on  the  other :  but  that  is  a 
deduction,  and  has  been  already  allowed. 

Bodkin  and  Prentice,  contrd.  By  sect.  15  of  stat. 
9  G.  4.  c.  Hi.,  tolls  are  to  be  taken  before  passing  or 
returning  "  over  the  said  roads."     Suppose  the  artificial 

(a)  3  B,(r  Ad.  139.  (J))  10  Q.  B,  20a. 

B  B   4 
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.  Faiume  XV.    communications  occupied  by  the  Company  on  each  side 
*■  of  the  bridge  to  contribute  in  an  unascertained  propor- 


The  QuuH     f\Qj^  ^  the  traflSc  on  the  bridge,  the  Company  would 
Hammbimcith  be  rated  for  that  occupation  in  such  proportions  as 

Bridge 

Compftny.  might  be  considered  most  nearly  to  represent  the  re- 
spective contributions;  and  this,  in  default  of  other 
estimates,  would  be  considered  to  be  the  proportion  of 
the  lengths  of  the  roads.  A  more  exact  estimate,  no 
doubt,  might  be  often  obtained,  as  in  Regina  v.  Mile 
End  Old  Town  {a).  But,  when  it  is  otherwise,  the 
space  occupied  furnishes  the  test :  which  test  was  acted 
on  in  Regina  v.  Tlie  Cambridge  Gas  Light  Company  (Jti). 
And  the  same  test  is  applicable,  of  course,  where 
every  part  contributes  equally  to  the  profit;  Rex  v. 
Woking  (c).  Rex  v.  Lower  Mitton  {d)  is  inapplicable : 
the  profit  there  was  earned  by  the  use  of  the  lock  in 
the  particular  parish,  not  by  the  general  transit  In 
Rex  V.  The  Aire  and  Colder  Navigation  {e)  the  rate 
was  disallowed  because  it  would  have  had  the  effect  of 
rating  what  had  been  decided  not  to  be  [rateable.  Sut 
here  the  profits  earned  on  the  bridge  are  admitted  to 
be  rateable.  [Erie  J.  Would  a  tenant  give  more  for 
the  road  and  bridge  in  one  parish  than  for  the  road  and 
bridge  in  the  other,  merely  because  there  was  more 
land  in  one  than  in  the  other?]  According  to  the 
principle  contended  for  on  the  other  side,  much  of  the 
land  would  escape  rate  altogether.  [Erie  J.  The 
roads  are  rather  a  cause  of  deduction  than  of  increase, 
as  in  Regina  v.  Mile  End  Old  Town  (a).] 

Cur.  adv.  vult 

(a)  10  a  B.  SOS.  (b)  SA.^E,  7,1. 

(c)  4  j4,^  E,  40.  (d)  9  B.^  C.  810. 

(e)  .3  B,  ft-  Ad.  139. 
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L^oid  Denhan  C.  J.5  in  the  vacation  after  HUary  Qtsem't  i 
tenM^.    1849  {February  2d),  delivered  the  judgment  of      *- 
the    CDourt.  The  Qu 

ITliifl  case  is  to  be  decided  by  the  application  of  the  Hamumi 
prir^oiple  for  apportioning  rateable  value  where  the      Compit 
i«tesij>le  subject  producing   such  value  is  situate  in 
several  districts. 

IF  the  entirety  of  the  works  can  be  divided  into  two 
parts,  the  first  directly  producing  the  value  and  the 
Kcond  indirectly  conducing  to  such  production,  such 
division  should  be  made.     Then,  all  the  expenses  inci- 
dental to  the  second  part,  including  the  rates  to  which 
It  may  be  liable,  being  deducted  from  the  gross  pro- 
^^^eds,  and  the  net  rateable  value  being  ascertained, 
SQeh  value  is  to  be  apportioned  among  the  districts  in 
^hich  the  first  part,  viz.  the  part  directly  producing 
^e  value,  is  situate,  in  the  ratio  of  the  portion  of  that 
^^(le  produced  in  each  district 

^I?he  bridge  itself  is  the  direct  source  of  the  rateable 

^'^^tie,  the  passage  over  the  river  being  that  which  is 

^^iO  for:   the  approaches  indirectly  conduce  to  that 

J^^o^uction,  and  would  probably  be  valueless  if  the 

*^^ge  was  taken  away. 

^he  bridge,  then,  being  the  direct  source  of  rateable 

},  and  the  net  rateable  value  being  duly  ascer- 

<ied,  such  net  value  is  to  be  divided  between  the  two 

I^^^ishes  in  which  the  bridge  is  situate,  in  the  ratio  of 

^*^^  value  produced  in  each  parish.     Now,  as  the  value 

'^^'ises  from  the  transit  afforded  by  the  bridge,  and  as 

^'V^ry  portion  of  the  line  of  the   bridge  contributes 

^Vally  to  produce  this  value,  the  rateable  value  must 

^■^^rcfore  be  apportioned  among  the  parishes  according 


378  Q.  B.   [HILARY  VACATION, 

f^otume  AT.     to  the  length  of  the  bridge  in  each  parish ;  that  is, 

^ '-'      here,  in  equal  moieties. 

Tiie  Qu«BM         The  approaches  stand  in  the  same  relation  to  the 
Haxmersmitu  bridge  as  stations  and  warehouses  to  railways,  reser- 

Bridg6 

Company.  voirs  and  wharfs  to  canals,  aqueducts  and  nudns  to 
water  supplies,  gasometers  and  mains  to  gas  burners. 
And  the  principle  for  dividing  the  direct  from  the  in- 
direct  sources  of  profit,  for  rating  the  indirect  sources, 
and  for  apportioning  the  residuary  net  rateable  value 
among  the  districts  in  which  the  direct  source  was 
situate,  was  explained  in  Regina  v.  Mik  End  Old 
Town  (a). 

We  would  add  that  this  judgment  is  confined  to  the 
apportionment  of  the  net  rateable  value,  which  is  as- 
sumed to  be  correctly  obtained,  and  has  no  reference  to 
any  question  as  to  the  rateability  of  the  approaches 
themselves. 

Order  confirmed  (J). 

(a)  10  Q,  B.  20S.  (6)  See  the  next  case. 
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Queen's  Bench. 

[1851.] 

TKe  Queen  against  The  Great  Western      [saiurday, 

T>    •!  r\  June  7th, 

Kailway  Company.  issi.] 

( The  Great  Western  Railway  Company 

against  Tilehurst.) 

ON  appeals  to  the  Berkshire  Quarter  Sessions,  Aprily  The  Great 
Westent  Railm   ' 

1850,  by  77ie  Great  Western  Railway  Company^  waif  Company 
8gaiii8t  certain  rates  made  respectively  for  the  relief  of  to^the"^r  for 

24  miles  of 
"***«*  line,  situate  in  parish  T,,  being  part  of  a  branch  of  The  Great  Western  railway,  pur- 
f"^^^  by  the  Company  from  certain  projectors,  and  incorporated  with  the  Company's  line 
"7  •ct  of  parliament. 

1*his  branch  (from  Reading  to  Hungerford)  was  worked  by  the  Company  as  part  of  their 
fi^^r&l  line;  but  a  certain  number  of  engines  and  carriages  and  a  certain  number  of 
officers  and  servants  were  appropriated  to  it.  It  might  have  been  worked  as  an  independent 
'^*^A7)  but  would  then  have  required  more  stock  and  expenditure.  No  separate  account  of 
'jl^^^'pts  and  expenditure  in  respect  of  the  branch  was  kept  The  expenses  were  not  in 
'^  proportion  of  the  actual  gross  receipts,  on  any  part  of  the  line ;  nor  were  the  gross 
^^*^pts  or  the  expenses  uniform  ttiroughout  the  line.  The  Company's  profits  arose  wholly 
"ORi  Carriage  ;  and  no  engines  or  carriages  but  theirs  used  the  line. 

liie  respondents  took  as  the  ground  of  assessment  the  rent  at  which  the  entire  GreiU 

^^^cn  railway  and  branches,  with  its  appurtenances,  including  stations,  might  be  ex- 

P^cteci  to  let  from  year  to  year  on  tlic  terms  of  the  Parochial  Assessment  Act,  6  &  7  W^.  4. 

c-  96.      This  rent  they  ascertained  by  taking  tlic  whole  actual  receipts  for  the  trunk  and 

Branches  for  a  year,  and  deducting  the  annual  expenditure,  classified  under  the  heads,  prin- 

^'pally^  of  Maintenance  of  way,  stations  and  works :  Locomotive  Account :  Carrying  account ; 

^^  Oeneral  charges :  and,  from  the  balance,  they  made  a  further  deduction  for  interest  on 

^P>tal  invested  in  moveable  stock,  and  for  tenant's  profits,  including  profits  of  trade  :  they 

^1^  deducted  the  annual  value  of  the  stations,  which  were  rated  apart  from  the  line  of 

tail^f^y      'fhe  rateable  value  being  thus  settled,  they  ascertained  the  gross  actual  yearly 

'^^pts  on  each  mile  and  portion  of  u  mile  in  parish  7'.,  and  assessed  the  appellants  in 

f^P«ct  of  the  2.J  miles  within  T.  in  the  ratio  which  those  yearly  receipts  bore  to  the  gross 

actual  yearly  receipts  on  the  whole  line  and  branches,  calculating  the  rateable  value  per 

mile  in  7*.  in  the  same  proportion  to  the  whole  rateable  value  (excluding  stations)  as  the 

gross  receipts  in  T.  bore  to  the  total  gross  receipts. 

l^e  appellants  contended  that,  assuming  the  rateable  value  of  the  whole  railway  to  be 
(be  right  basis  for  each  parish,  and  to  be  rightly  ascertained,  it  ought  to  be  distributed  along 
the  line,  and  apportioned,  on  each  part,  in  the  ratio  of  the  net  earnings  or  net  profits  ac- 
cruing in  that  part,  and  not  in  the  ratio  of  the  gross  receipts.     They  estimated  the  rateable 
ralue  by  taking  the  gross  annual  receipts  per  mile,  as  calculated  by  the  respondents,  and 
deducting  the  actual  expenses  of  each  mile.      These  they  ascertained,  for  the  present  pur- 
|KMe,  by  computing  tlie  actual  expenses  incurred  on  the  branch  alone  (such  as  Maintenance 
pf  tray  &c. :    Salaries  of  servants  &c.,  on  the  branch  :  Lighting  and  office  expenses  on  the 
b'acch:   Annual  repair  of  carriages  used  on  the  branch  :   Cost  of  running  engines  on  the 
branch:   Rates  and  taxes:    Government  duty:   Annual  rateable  value  of  stations  on  the 
branch :  &c. ;,  and  dividin<;  them,  where  they  were  common  to  the  whole  branch,  by  the 
number  of  miles,  and  taking  the  result  as  the  expense  per  mile.      A  small  part  of  the 
general  expenses  of  the  entire  railway  (central  superintendence,  printing  and  advertising) 
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Volume  XV.     the  poor  of  Tilehurst  and  of  several  other  parishes^  the 
*-        '-*       Sessions  confirmed  the  rates  on  the  following  terms : 


Tiie  QuiBK     That  the  appeals  should  be  referred  to  the  arbitration 
G«EAT        of  two  barristers  (with  power  to  refer  any  matter  in 

WirricRN  Rail- 

way  CvmpaDy.  difference  between  them  to  a  third  party  named  by 

them),  who  were  to  decide  at  what  amount  the  seyeral 
was  appor-         rates  should  stand :  and  that  the  arbitrators,  if  they 

tiooed  on  the 

branch  in  the     should  deem  it  neccssary  or  expedient,  should  make  a 

ratio  of  the 

traffic  upon  separate  award  in  the  nature  of  a  special  case  on  one 

portion  tiien  or  more  of  the  said  appeals,  in  such  terms  and  way  as 

faefonTon  Uie  ^ould  enable  either  of  the  parties  to  the  said  appeals 

""iT^^Thc"'  *^  *^^^  ^^^  opinion  of  the  Court  of  Queen's  Sendi 

appellonu  thercon ;  and  that  they  might  defer  their  award  on  the 

also  made  a  ^         ct 

deduction  for     rcsiduc  of  such  appeals  SO  as  to  enable  them  to  make 

interest  on  capi- 

tal,  and  tenant's  a  final  award  in  conformity  with  the  opinion  of  the  said 

ing  those  of  Court ;  and  that  they  should  order  the  said  rates  to  be 

per  ^ntagif  on  amended  in  conformity  with  such  award.     The  arbi- 

!^lMmiy*in-*'  trators  made  their  award  in  the  case  of  appeal  against 

vested  in  the'  ^jjg  Tilehurst  poor-ratc,  for  the  purpose  of  enablinir  the 

moveable  stock  s.  *  r      r  o 

employed  on      parties  to  that  appeal  to  take  the  opinion  of  this  Court. 

the  branch :         ^  . 

and  this  deduc-  The  casc  was,  Substantially,  as  follows. 

tion  also  they 

distributed  The  Great  Western  Railway  Company  are  assessed 

by**  roHeage  *©  the  relief  of  the  poor  of  Tilehurstf  by  a  rate  made 
Ui'^d'Jdui.  ^^  01^  20th  April  1849,  in  respect  of  land  occupied  by 
tionswereai-     them  as  a  Dortlou  of  the  line  of  the  said   railway, 

lowed,  tliey  ex-  *  "^ 

ceededthere-     beiu^   part  of  a   branch   of  the   said    ndlway,    from 

ceipts  ;  and  the  *^    * 

branch  was  Reading  to  Hungerfordy  called  the  Berks  and  Hants 
profitable,  uor  Railway,  The  appellants  in  their  grounds  of  appeal 
cupation*of  i^    complaincd,  in  substance,  that  they  were  assessed  in 

alone,  by  a 
tenant,  be  bene- 
ficial ;  but  it  was  profitable  to  the  Company  as  proprietora  of  the  railway  generally,  by 

bringing  traffic  to  the  main  lint>. 

Quarc,  whether  the  appellants  or  the  respondents  if  either,  had  laid  down  principles 
of  assessment  which  tlie  Court  could,  in  the  present  state  of  the  law,  declare  to  be 
correct. 
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respect  of  the  said  nulwaj  at  an  amount  exceeding  its  Queen^s  Bench. 

just  rateable  value.  [185L]^ 

The  Reading^  Newbury,  and  Hungerford  branch  of  The  Qoein 

The  Great  fFestem  Railway  is  25^  miles  in  length.     It  Griat 

originallj  projected  by  certain  persons  incorporated,  way  Company^ 


under  stat  8  &  9  Vict  c.  xl.  (local  and  personal,  public), 
by  the  name  of  '^  The  Berks  and  Hants  Railway  Com^ 
pony/*  The  48  th  section  of  the  last  mentioned  statute 
enabled  Hw  Great  Western  Railway  Company  to  pur- 
chase, and  the  Company  incorporated  by  the  said  act 
to  sell  and  transfer,  the  said  undertaking  to  The  Great 
Wissiem  Railway  Company^  and  directed  that,  on  the 
compktion  of  such  purchase.  The  Great  Western  RaiU 
way  Company  should  have  and  hold  the  said  under- 
taking, and  that,  from  and  after  the  completion  of  such 
purchase,  the  Company  by  that  act  incorporated  should 
be  dissolved,  and  the  buildings  and  works  thenceforth 
become  part  of  the  Cheat  Western  railway.  By  virtue 
of  the  above  provbions  The  Great  Western  Railway 
Company  became  the  proprietora  of  the  Berks  and 
Hants  railway;  and  thereupon,  by  a  subsequent  act, 
9  &  10  Vict.  c.  xiv.  (local  and  personal,  public),  it  was 
enacted  that  the  same  should  become  thenceforth  part  of 
the  Chreat  Western  railway. 

The  Berks  and  Hants  Railway  was  constructed  at 
the  cost  of  the  appellants,  and,  on  its  completion  in 
1848,  was  opened  for  traffic  as  a  branch  of  the  Great 
Western  Bulway,  and  has  been,  ever  since  its  comple- 
tion, and  at  the  time  of  the  making  of  the  hereinbefore 
mentioned  rate  was,  and  still  is,  worked  by  the  appel- 
lants as  part  of  the  entire  railway  known  by  the  name 
of  The  Great  Western  Railway :  but  a  certain  number  of 
engines  and  carriages  are  appropriated  to  it ;  and  a  certain 
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Vt^ume  XV.     number  of  officers  and  servants  are  employed  ezdns 

L '-I      on  that  branch.     No  separate  account  of  receipts 

The  Queen     expenditure  in  respect  of  the  branch  is  kept  by  th 

Great        pellants ;  but  such  receipts  and  expenditure  an 

way  Company,  cluded  iu  thc  general  half-yearly  revenue  accounts 

before  the  proprietors ;  and  no  separate  annual  ace 
in  abstract,  shewing  the  total  receipts  and  expend 
in  respect  of  the  branch,  is  prepared  by  the  appel 
so  as  to  be  furnished  to  the  overseers  of  the  poor  o 
several  parishes  through  which  the  said  branch  p( 
in  conformity  with  stat  8  &  9  Vict.  c.  20  (a), 
branch  line  could  be  worked  (as  originally  intend 
be)  as  a  separate  railway,  under  independent  mai 
ment ;  but  this  would  require  a  larger  moveable  i 
and  a  greater  expenditure  than  the  Company 
actually  employ  or  bestow  on  it*  The  actual  exp< 
of  the  Company  are  not  in  the  proportion  of  the  a 
gross  receipts,  either  on  the  branch  or  throughou 
entire  railway ;  nor  arc  either  such  gross  receipts  or 
expenses  at  one  uniform  rate  per  mile  throughoul 
entire  railway.  The  profits  of  the  Company  jure  w! 
derived  from  the  carriage  of  passengers  and  goods  : 
none  but  the  Company's  engines  and  carriages  ru 
the  line. 

The  respondents  computed  thc  rateable  value  of 
portion  of  the  said  railway  as  follows.  They  estin 
the  rent  at  which  thc  entire  Great  Western  Rai 
trunk  and  branches,  with  its  appurtenances,  incli 
stations,  might  reasonably  be  expected  to  let  from 
to  year,  free  of  all  usual  tenant's  rates  and  taxes 
tithe  commutation  rent  charge,  and  deducting  tl 
from  the  probable  average  annual  cost  of  repairs 

(a)  RaUwayt  Clauses  Consolidation  Act,  1845.     Sect.  107. 
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sQTance  and  other  expenses  necessary  to  maintain  the  Queen*t  Benciu 
fitod  railway  in  a  state  to  command  such  rent :  and  such      ^         '-^ 


JPent,  for  the  purpose  of  the  present  awards  is  to  be  taken     ^^^  Qukwt 
'^o  be  such  portion  of  the  net  annual  profits  of  the  Com-        Gekat 
P&nj^  after  making  all  proper  deductions  in  respect  of  way  Company, 
'tenant's  profits,    including  the   profits  of  trade,   as  a 
'tenant  fix)m  year  to  year  might  be  reasonably  expected 
"togiye  for  the  right  to  occupy  such  railway  as  a  carrier. 
The  mode  in  which  such  estimated  rental  was  cal« 
c^ialated  is  as  follows.     The  respondents  ascertained  the 
si^ctual  annual  receipts  of  the  Company,  occupying  as 
osurriers  the  entire  Chreat  Western  Railway,  trunk  and 
branches,  from  the  carriage  of  passengers  and  goods 
o^er  the  said  railway  between  1st  January  1849  and 
30th  December  in  the  same  year.    From  this  they  de- 
ducted the, actual  annual  expenditure  of  the  Company 
during  the  same  period,  under  the  following  heads : 

'  •    Maintenance  of  way,  stations  and  works. 
^    I«OGomoti¥e  account 

Engineofien  and  firemen.  Waste.  OiL  Tallow  and  firewood. 
X4ibourer8  and  cleaners.  Cost  of  superintendence,  including  clerks, 
Bremen  and  oflice  charges.  Repairs  of  engines  and  tenders,  com- 
pnsing  wages,  materials,  &c.  &c.  Coke  and  coal  consumed  by  loco- 
vnotive  engines.  Rates,  taxes,  lighting  and  gas.  Repairs  of  build* 
ings,  turntables  &c. 
^^rryiog  account,  comprising  the  expense  of 

Guards,  police  and  inspectors.     Porters.     Clothing.     Carriage  and 
'Waggon  repairs.     Stores  consumed.     Stores,  disbursements,  lighting 
^nd  gas  at  stations, 
^^vneral  charges,  including 

Superintendence  and  clerks.     Stationery  account.     Disbursements 
«nd  tickets.     Sundry  office   expenses.     Advertising,  postages,  &c. 
Travelling  expenses  &c.      Loss   on   light   gold.       Law   charges. 
Itfedical  expenses. 
*    X>isburaements  for  repairs  and  alterations  of  stations :  and  insurance. 
^  Compensation  for  accidents ;  returns  and  allowances. 
'  Government  duty  on  gross  receipts  from  passengers. 
^*  Bates  and  taxes. 
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Volume  X  T.    9.  General  offices  for  direction,  talariea  and  office  expensei, 
r  1851. J        10.  Law  stationer's  accounts  for  copying. 

TbeQoBBM  rpj^^  above  deductions  comprise  the  actual  annual 
w  ^***iUil-  ^"^^  expenditure  of  the  Companj,  and  also  their 
way  Company,  actual  annual  expenditure  from  Ist  January  1849,  to 

30th  December  following,  necessary  to  maintidn  the 
railway  and  its  appurtenances  in  complete  repair,  and 
the  moveable  stock  of  the  Company,  including  engines, 
tenders,  and  carriages  of  all  descriptions,  in  effective 
working  order  and  condition.  The  difference  between 
the  actual  annual  receipts  of  the  Company  and  such 
deductions  the  respondents  considered  to  be  the  net 
annual  profits  of  the  Company  as  such  occupiers  of 
the  entire  railway.  They  then  assumed  an  amount  of 
capital  invested  in  the  entire  moveable  stock  employed 
in  the  trade,  which  for  the  purposes  of  the  present  rate 
18  to  be  taken  to  be  correct,  and  deducted  from  such 
net  annual  value  a  per  centage  on  such  capital  in  respect 
of  interest  and  tenant's  profits,  including  the  profits  of 
trade,  which  for  the  purpose  of  this  rate  is  to  be  taken 
as  the  proper  per  centage  in  that  behalf.  The  residue 
they  considered  to  represent  the  net  annual  value  of 
the  entire  Great  Western  Railway  trunk  and  branches, 
with  its  appurtenances,  including  the  stations,  within 
the  meaning  of  the  Parochial  Assessment  Act.  They 
further  deducted  the  annual  value  of  the  stations,  which 
are  rated  apart  from  the  line  of  railway. 

Having  thus  ascertained  the  rateable  value  of  the 
whole  railway,  minus  the  stations,  they  ascertained  the 
gross  actual  annual  receipts  of  the  Company  in  respect 
of  each  mile  and  portion  of  a  mile  of  railway  in  their 
parish :  and  they  assessed  the  appellants  in  respect  of 
the  said  two  miles  and  a  half  of  railway  in  their  parish 
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in  ihe  ratio  which  such  annual  receipts  bore  to  the  QueeiCt  Bemdu 

groBs  actoal  annual  receipts  of  the  Company  in  respect      ^        'J 

of  the   entire    Great    Western    Bailway  trunk   and     TheQoKKw 

braaches,  the  rateable  value  of  a  mile  of  railway  in  the        Great 

WmsBN  Rail- 
respondent  parish  being  calculated  in  the  same  proper-  way  Companjr. 

tion  to  the  rateable  value  of  the  whole  line  of  railway^ 
exdoaive  of  the  stations^  as  the  gross  actual  annual 
i^pts  in  respect  of  such  mile  bore  to  the  total  of 
such  actual  annual  receipts  of  the  Company. 

The  appeUants  contended  that,  assuming  the  rate- 
^  Talue  of  the  whole  railway  to  be  the  right  basis  of 
^  rate  in  each  parish^  and  that  such  rateable  value 
lud  been  correctly  ascertained  by  the  respondents,  it 
^^<>glit  to  be  cUstributed  along  the  line,  and  apportioned, 
^   each  part  of  it,  in  the  ratio  of  the  net  earnings  or 
'^^^  profits  accruing  to  the  appellants  in  respect  of  that 
'^^^t,  and  not  in  the  ratio  of  the  gross  receipts.     And, 
^^^  the  purpose  of  supplying  to  the  Court  of  Quarter 
^^^^rions  the  means  of  amending  the  rate,  they  estimated 
^^  rateable  value  in  the  following  manner.      They 
^^^^  the  gross  receipts  per  mile  per  annum  in  the 
''^'^poadent  parish  exactly  as  the  respondents  had  done ; 
they  deducted  from  these  the  actual  expenses  of 
sh  mile,  ascertained  or  estimated.     In  order  to  do 
they  ascertained  the  actual  expenses  incurred  on 
«^e  branch  alone;  and   where  those    expenses  were 
^^mmon  to  the  entire  branch  they  divided  such  ex* 
tenses  by  the  number  of  miles  in  the  branch ;  and 
^y  considered  the  result  to  be  the  expense  of  each 
^  in  the  branch.     A  small  portion  of  the  general 
expenses  of  the  entire  railway,  being  those  of  central 
Aiperintendence,  printing  and  advertising,  were  appor- 
tioned on  the  branch  in  the  ratio  of  the  business  or 
tnfEc  upon  it ;  and  such  portion  was  then  subdivided 

VOL.  XV.  N.  8.  C  C 
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Vahme  XV.    aB  before  on  the  mileage  principle.     The  following  are 
'•        '-^      the  expenses  and  dedactions  estimated  as  above  and 
TJ»  Qo"w    claimed  by  the  appellants: 

Wbctumi  RfUr     ^'  Maintaumce  of  way,  incliiding  actual  annual  repain  of  way,  rails, 
way  Company*  fences,  &c.,  at  per  mile. 

S.  Salaries  of  servants,  police  &c.,  on  the  branch,  per  mile. 
9.  Lighting  and  office  expenses  on  the  branch,  and  share  (apportioned  as 
above)  of  general  expenses  of  central  superintendence,  printing 
and  adrertising,  per  mile. 

4.  Annual  repair  of  carriages  used  on  the  branch,  per  mile. 

5.  Actual  cost  of  running  engines  on  the  branch,  per  mile. 
,  6.  Bates  and  taxes  per  mile. 

7*  Government  duty. 

8.  Annual  rateable  value  of  the  stations  on  the  branch  only,  at  per  mile. 

9.  Estimated  sum  per  mile  per  annum  for  renewal  and  reproductioD  of 

rails  and  frame  work  of  the  branch  railway,  over  and  above  the 
actual  cost  of  maintenance  of  way  and  annual  repairs  specified 
above,  No.  1. 
10.  Estimated  sum  per  mile  for  renewal  and  xeproductioo  of  moveable 
stock  employed  on  the  said  branch,  over  and  above  the  annual 
repairs  specified  above  (a). 

-*  Articles  9  and  10  are  not  annual  expenses  actuallj 
incurred  and  paid,  but  the  estimated  annual  sums  con* 
sidered  sufficient  to  form  a  fund  for  the  complete 
renewal  and  reproduction,  when  needful,  of  the  rails 
and  timber  frame  work,  and  also  of  the  engines  and 
carriages  called  in  the  above  list  of  deductions  ^^  move- 
able stock."  The  appellants  do  not  now  specafioally 
appropriate  any  part  of  their  revenue  to  form  a  distinct 
fund  for  either  of  these  purposes ;  but  they  retain  out 
of  it  enough  to  form  a  reserve  fund  for  all  contingen- 
cies of  whatever  kind.  Since  the  opening  of  the  rail- 
way, a  large  sum  was  applied  to  the  renewal  of  a  part 
of  the  railway  which  had  been  worn  out ;  and  the  ez- 

(a)  Coleridge  J.  observed,  during  the  argument,  that  the  charges  thus 
set  down  as  local  were  for  the  benefit,  and  contributed  to  the  earnings, 
of  the  whole  line  firom  London  to  Hunggrford.     Lord  Campbell  C.  J. 
asked  counsel  for  the  appdlants  how  they  defined  a  local  expense;  but 
00  exact  duflnitjon  irm  gifen. 
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petite  was  pidd  out  of  capital  and  not  of  revenue.     It  Qmeen^s  Bench. 

wore  out  in  a  few  yean^  because  lighter  materials  had     \  V 

been  used  than  have  since  been  employed  throughout    "^^  Qvmt 
the  railway.     Since  that  time  all  needful  repairs  and        GmrxT 

Western  luul- 

lenewals  of  the  ndls^  timber  and  frame  work  have  way  Company. 

been  defrayed  year  by  year  as  they  occurred,  from  the 

revenue.    'With  respect  to  the  moveable  stock,  a  large 

fond  was  originally  appropriated  to  its  renewal ;  but 

iQch  fund  has  been  since  considered  unnecessary :  and 

the  expenses  of  reparation  and  renewal  have  been  paid 

out  of  the  annual  revenue ;  and  this  has  hitherto  been 

fimnd  sofficient  to  keep  it  in  an  efficient  state,  but  not 

to  maintain  it  in  a  state  to  sell  for  its  cost  price  if 

valued. 

Tbe  appellants  claimed  further  to  deduct  an  annual 
sum  for  interest  on  capital  and  tenant's  profits,  including 
thoee  of  trade,  being  a  per  centage  on  the  capital 
actually  and  necessarily  invested  by  the  Company  in 
the  moveable  stock  employed  on  the  branch  railway ; 
this  also  they  proposed  to  distribute,  like  other  deduc- 
tions, by  a  mileage  proportion  over  the  branch. 

Assuming  the  above  deductions  to  be  properly  allow- 
able in  point  of  law,  they  greatly  exceed  the  receipts, 
and  the  branch  railway  is  not  in  itself  profitable,  nor 
would  the  occupation  of  it  alone]  by  any  tenant  be  a 
beneficial  one ;  and  the  same  would  be  the  result  even 
if  articles  9  and  10  be  disallowable  and  omitted:  but 
it  18  profitable  to  the  Company  as  proprietors  of  the 
entire  Great  Western  Railway,  by  reason  of  the  increased 
traffic  brought  on  the  main  line,  and  the  increased  re- 
ceipts upon  that  line  between  London  and  the  Western 
termini  of  it. 

If  the  Court  shall  be  of  opinion  that  the  principle 
on  which  the  assessment  has  been  made  and  appor^ 

cc  2 
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,  Volume  XV.    tioned  by  the  respondents  is  correct,  and  that  all  proper 

^        *■'      deductions  and  allowances  have  been  made  in  com- 

The  QuiKw    puting  the  same,  then  we  find  that  the  said  aaaeasmeat 

w  ^^'^Raii    ^^^^^^  stand  in  its  present  amount,  that  ia  to  say, 

w«y  Company,  at  the  rateable  value  of  300i  per  mile,  exdosive  of 

stations. 

If  the  Court  shall  be  of  opinion  that,  besides  the 
deductions  allowed  by  the  respondents  in  calculating 
the  rateable  value  of  the  said  railway,  the  Company 
are  entitled  to  any  further  deductions  in  respect  of  any 
estimated  sum  for  the  renewal  and  reproduction  of 
permanent  way,  being  No.  9  in  the  last  mentioned  list 
of  deductions,  or  to  any  per  centage  on  the  estimated 
amount  of  capital  invested  in  moveable  stock  employed 
in  the  Company's  trade  to  form  a  fund  for  the  renewal 
and  reproduction  of  such  stock  in  addition  to  their 
actual  annual  expenditure  in  its  repair  and  nuunte- 
nance,  being  No.  10  in  the  last  mentioned  list,  then  the 
assessment  ought  to  be  reduced  accordingly  from  the 
rateable  value  of  300/.  per  mile  to  that  of  254L  per 
mile. 

If  the  Court  shall  be  of  opinion  that  the  principle  on 
which  the  said  assessment  is  made  is  not  correct,  but 
that  the  principle  on  which  the  appellants  contend  that  « 
the  rate  ought  to  have  been  made  is  correct,  subject  to  < 
the  same  question,  as  to  the  two  renewal  funds,  as  m 
above,  then  we  find,  award  and  direct  that  the  rateable  ^ 
value  of  the  railway  be  taken  at  ZQL  per  mile,  ex-  - 
elusive  of  stations,  and  the  assessment  be  reduced  M 
accordingly ;  and  that  the  difference  between  the  same  ^ 
and  the  present  rate  be  refunded. 

And  in  the  mean  time,  and  subject  to  the  opinion  oi 
the  Court  upon  the  above  state  of  facts,  we  direct  that 
the  present  rate  stand. 
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The  case  was  argued  in  Trinity  term^  1851  {a\  by  QvMerCt  Bench. 
WhcUthyy  Peacock  and  BroB  for  the  respondents^  and      ^        *-* 
Sir  W.  KeUy  and  Smirke  for  the  appellants.     The  result     ^*  ^"'"' 
makes  it  unnecessary  to  give  more  than  a  short  sum-  ^  ^*"^'  ^ 
mary  of  the  arguments  on  each  side^  which  went  into  way  Company, 
grecit  detail  (5). 

Arguments  for  the  respondents. 
1  •  An  allowance  has  been  made  for  renewal  and  re- 
production of  the  permanent  way  and  the  locomotive 
stock  necessary  for  working  the  railway.     These  are 
pfoper  items  of  deduction ;  Regina  v.  London^  Brighton 
^^  Soutti  Coast  Railway  Company  (c).    But  the  mode 
^   which  the   Company    conduct  their    business^    as 
^^ted  in  the  award,  shews  that  those  items  of  expendi- 
^*"^  are  provided  for,  year  by  year  as  they  occur,  out 
^*  the  revenue,  and  have  been  deducted ;  therefore,  no 
^^''tlicr  allowance  is  to  be  made  in  respect  of  them. 

^ut  the  main  question  is  on  the  apportionment.    It  is 

^^-^^  contended  that  there  is  any  new  principle  of  rating 

^Jt>plicable  to  railways.    The  law  was  correctly  stated  in 

^  judgment  of  Bayley  J.  in  Rex  v.  Kingswinford  (d). 

^  there  explained  that  the  rate  should  be  made  on  the 

'^^^nage  received  during  the  year  from  the  carriage  of 

over  that  part  of  the  canal  situate  in  the  parish 

us  the  local  expense,  that  is,  in  the  words  of  the 

►lart,  **  in  proportion  to  the  profit  which  they  "  (the 

Company)  "  derive  from  the  use  of  their  land  in 

parish."     The  Parochial  Assessment  Act,  6  &  7 


<a)  Mmf  31st  and  Juwt  4tli.  Before  Lord  Campbell  C.  J.,  PaUeson^ 
Co/in^c  and  Erie  Js. 

(^^  Tfae  ab«tract  of  the  argument  for  the  respondents  has  been  fur- 
Vtthed  to  the  Reporters  by  Mr.  Bros ;  of  that  for  the  appelknu  by  Mr. 

CO   Ami,  p.  SIS.  (cO  7  /?.  4-  C.  236. 
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Foiume  XV.    jy^  4^  c.  96.  s,  L,  has  enacted  this  principle,  imposin! 
__il___!. .  -  the  rate  on  "  the  net  annual  value**  of  the  heredita 


^  f ""    ments  in  the  parish,  instanced  by  the  rent  a  tenant  fro. 

w  ^**^iuii.  y^^  *^  y®^^  would  give  with  the  deductions  enumc 
wty  CompMiy.  rated  in  the  act.      The  overseers  of   Tilehurst  hav 

endeavoured  to  ascertain  this ;  but  in  so  doing  the  fin 
step,  as   they  contend,  is  to  ascertain  what  a  tenac 
from  year  to  year  would  give  for  the  whole  railway 
the  second  to  apportion  that  rent  to  the  part  in  tb 
particular  parish.     A  railway,  in  the  last  case  befoi 
the  Court,  Regina  v.  The  London,  Brighton  and  Soui 
Coast  Railway  Company  (a),  is  put  on  the  same  footio 
as  a  canal  for  the  purpose  of  rating.     But  there  is  lh 
difference ;  a  tenant  would  give  an  annual  rent  for  tb 
right  to  take  the  tolls  asked  on  that  part  of  the  cam 
within  the  parish,  he  paying  the  expense  of  maintaii 
ing  it :  but,  where  the  carrying  on  a  trade  is  incider 
to  the  occupation  (and  it  is  in  the  character  of  carrie 
that  the  Company  occupy),  the  supposition  that  a  tens 
will  give  any  thing  for  the  portion  of  the  railway  witi 
the  parish  is  absurd.     The  portion  cannot  be  the  ff 
ject  matter  of  a  tenancy ;  therefore,  the  inquiry  n 
be,  what  a  tenant  would  give  to  rent  the  whole.     ' 
has  always  been  the  basis  of  the  rate  in  all  such  c 
Regina   v.  The   London   and  South    Western   Rw 
Company  (b)  and  Regina  v.  The  Grand  Junction 
way  Company  (c)  arc  instances  in  the  case  of  rail 
Regina  v.  The  Cambridge  Gas  Light  Company  i 
the  case  of  gas  companies  ;  Regina  v.  Overseers  i 
End  Old  Town  (<?),  in  the  case  of  water  workf 

(a)   Ante,  pp.  3';0,  861.     Coleridge.  J.  referred  to  Mr.  ffodg 
mari/  nf  the  Law  as  af/plied  to  the  rating  of  Bailwat/s, 

(t)   I    g.  B.55H.  (c)  4  Q.  B,  IR. 

(d)  8A,tf£,  7i3.  {e)  10  Q.  H.  2( 


L 


XIV.  VICTORIA.]  391 

V.  SammersmWi  Bridge  Company  (a)  confirms  the  'same  QneerCM  Bench. 
doctrine.  In  the  first  of  these  cases  the  proportion  ^  *■* 
taken  was  the  same  as  that  contended  for  here;  X^eQoinr 
namely^  that  the  rateable  value  of  the  portion  situate  Gm,mjli 
m  the  particular  parish  is  to  the  rateable  value  of  the  wtj  Coa^i^j. 
whole  railway  as  the  gross  receipts  in  the  particular 
parish  are  to  the  whole  gross  receipts.  But  the  Com* 
puiy  here  contend  that,  assuming  this  to  be  the  true 
proportion,  it  should  be  taken  with  respect  to  the  branch 
ionly,  and  not  to  the  entire  line.  This,  however,  cannot 
be  supported ;  the  local  acts  8  &  9  VicL  c.  xL  and  9  & 
10  VkL  c.  xiv.,  referred  to  in  the  case,  consolidate  this 
branch  with  the  trunk,  and  enact  that  it  shall  be 
^  part  of  the  Great  Western  Bailway :"  and  the  award 
finds  that  it  is  worked  by  the  Company  as  part  of  the 
G^eat  Western  Railway  (ft).  Part  of  the  expenses, 
naixiely  those  of  management,  the  Company  have  not 
been  able  to  separate  from  the  general  expenses  so  as 
to  ascertain  exactly  what  is  due  to  the  branch,  but  have 
been  obliged  to  apply  to  this  part  the  same  proportion 
rliich  the  parish  contend  is  applicable  to  the  whole  ex- 
penditure, namely,  the  proportion  which  the  traffic  of 
tbe  branch  bears  to  the  traffic  of  the  entire  concern. 
^  considering  the  rateable  value,  the  real  circum- 
B^Anoes  of  the  occupation  must  be  looked  at  {Regina  v. 
^«  London  and  South  Western  Railway  Company  {c) 
•"^d  Regina  v.  Ute  Grand  Junction  Railway  Com^- 
f^*^(i))y  and,  therefore,  it  is  as  part  of  the  Great 
^^tem  Bailway  that  the  portion  in  the  parish  must  be 

^«)  Ana,  p.  369. 

'^)  Sir  F,  Xelly  admittedi  in  commencing  his  argument,  that  the 
^^ch  (although  it  might  possibly  hare  been  the  subject  of  a  separate 
^"^^cy)  must  here  be  conudered  as  merely  a  portion  of  the  main  line  ; 

^^b  porUon  might  be  more  or  less  profitable  than  others. 
(0  I  ft.  B.SSS,  (d)  4  Q.  B,  18. 

C  C  4 
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Vofume  XV.    rated.    Then  what  portion  of  the  rent  or  rateable  value 
^        *-'      of  the  whole  is  to  be  apportioned  to  the  part  of  the 


The  QoKBw     railway  in  the  parish  of  Tilehurst  f    The  parish  contend 

Gkiat        that  it  should  be  that  proportion  which  the  grass  re- 

mmj  Com^tokj.  ceipts  in  the  parish  bear  to  the  gross  receipt  of  the 

whole*  It  is  answered  that  the  proportion  should  be  that 
of  the  net  receipts  in  the  parish  to  the  net  receipts  of 
the  whole*  But  these  ratios  are  in  fact  the  same.  The 
railway  with  its  appurtenances  consists  of  two  distinct 
portions,  one  the  source  of  profit,  in  the  sense  of  direct 
revenue,  namely,  the  line  of  railway  for  passage  over 
which  the  charge  is  made,  the  other  a  mere  source  of 
expense,  namely,  the  stations  and  works  necessary  for 
carrying  on  the  trade.  These  latter,  on  the  prindple 
laid  down  in  Regina  y*  Overseers  of  Mik  End  Old 
Town  {a)  and  Regina  v.  Hammersmith  Bridge  Com" 
pany(b),  must  first  be  deducted  from  the  gross  re- 
ceipts* The  other  expenditure,  of  whatever  kind,  in 
trutit  stands  on  the  same  ground*  How  can  the 
salaries  of  the  officers,  or  lighting  and  office  expenses, 
or  the  repair  of  carriages,  be  local  charges?  Still 
less  are  the  interest  and  the  tenant's  profits  on  the  capital 
necessary  to  work  the  railway  local  charges.  The 
Company  divide  the  estimated  capital  by  the  number 
of  miles  over  which  the  branch  railway  passes,  and  sup- 
pose the  twenty-fifth  part  of  that  capital  applicable  to 
each  mile  of  railway,  which  is  to  suppose  each  mile  of 
railway  equally  expensive  and  equally  profitable,  though 
the  gross  receipts  of  each  mile  vary*  This  is  merely 
absurd*  These  are,  therefore,  all  general  charges,  and 
to  be  deducted  from  the  gross  receipts*  Maintenance 
of  way,  at  first  sight,  appears  to  be  local  in  its  nature. 

(a)  10  Q.  B.  808.  (6)  Ante,  p.  36a 


XIV,  VICTORIA.]  393 

But  thia  is  hIbo  &  charge  on  the  general  trade.  If  the  QtueuU  Bmh. 
QuntenaQoe  of  the  way  in  the  pariah,  by  reason  of  any  L^"°  ^  'J 
extraordinaTy  difficulties,  08  a  cutting,  or  tunnel,  or  Tbc  Quixn 
incline,  were  so  expendve  as  to  exceed  in  annual  cost  g>iat 
the  groes  reoupts,  then,  like  a  station,  it  would  become  mj  Compin,' 
t  source  of  charge  and  not  of  profit,  and  must  be  de- 
ducted &om  the  gross  receipts  of  the  whole  line.  So 
in  aJl  cases,  as  the  expense  of  nuuntenance  of  way  as- 
■ista  in  earning  more  than  the  Bum  pud  for  passing 
over  that  portion  of  the  railway  in  the  parish,  it  is 
poperly  considered  as  a  cha^e  on  the  general  traffic. 
This  further  appears  from  considering  the  mode  of 
chaige,  which  is  one  uniform  rate  per  mile  for  each 
paseenger  over  the  entire  railway.  Of  each  fare  s 
potfion  isreferable  to  expenses ;  the  rest  is  profit.  The 
^Igr^te  of  the  fares  are  the  gross  receipts ;  the  a^re- 
S%^«  of  the  fares  minus  the  expenses  are  the  net  profits. 
^  one  third  of  each  litre  is  referable  to  expense,  and 
ttse  two  thirds  to  profit,  the  one  third  of  the  gross 
T^c«ipt8  represents  the  expense  and  two  thirds  the 
P*^L  And  this  is  the  same,  whether  the  receipt  of 
the  whole  line  be  taken  or  the  receipts  in  the  par- 
ocnlar  patish ;  therefore,  the  ratio  of  the  gross  recupts 
wid  the  ratio  of  the  net  profits  is  in  fact  the  same ; 
*»d,  the  rateable  value  of  the  whole  railway  being  as- 
certained, the  rateable  value  of  the  pnrt  in  the  parish 
vill  bear  the  same  ratio  to  the  rateable  value  of  the 
whole  as  the  gross  receipts  in  the  parish  do  to  the  whole 
gross  recupte.  But  it  is  said  that  this  is  inconsbtent 
with  the  finding  of  the  award,  that  "  the  actual  ex- 
penses of  the  Company  are  not  in  the  proportion  of  the 
actual  gross  receipts."  This  is  true,  because  the  gross 
receipts  vary  with  circumstances  from  day  to  day,  but 
the. expenses  must  always  be  adeq^iutte  to  meet  the 
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yoiume  XV.    maximum  of  traffic     The  rateable  value,  however,  or 
.  ^         '^      the  profit,  is  in  the  proportion  of  the  gross  receipts. 

The  QuKKN 

V. 

^*'^'  ,  Arguments  for  the  appellants, 
way  Comply.  The  estimate  of  the  rateable  value  made  by  the  re- 
spondents cannot  be  right ;  for  they  have  ndther  made 
.  sufficient  deductions  to  obtain  the  annual  value  of  the 
entire  luilway,  nor  have  they  properly  i^portioned  it 
among  the  parishes.  The  allowance  due  in  respect  of 
depreciation  of  the  railway  and  of  the  personal  stock  has 
not  been  made.  The  first  was  adjudged  to  be  a  proper 
deduction  in  Rex  v.  London^  Brighton  and  South  Coast 
Railway  Company  (a)  \  and  the  second  stands  on  the 
same  footing,  and  has  been  hitherto  made  in  all  the 
reported  cases  on  railway  rates. 

Then,  an  apportionment  on  the  ratio  of  gross  receipts 
is  bad.  In  the  same  case  of  the  Brighton  Railway 
rate  (a)  it  was  decided,  after  much  consideration  of  that 
and  two  other  Sessions  cases  argued  at  the  same  time, 
that  the  local  profit,  or  the  difibrence  between  the 
gross  earnings  and  the  outgoings  and  deductions  in  each 
parish,  is  the  proper  measure  of  rateable  value  in  each 
parish.  It  is  true  that  in  Regina  v.  Overseers  of  Mile 
End  Old  Town  (b)  the  gross  receipts  were  held  to  be 
a  good  guide  to  the  relative  value  of  the  apparatus  which 
supplied  water  in  each  parish ;  but  it  was  there  found 
that  the  expenses  were  in  proportion  to  the  receipts ;  so 
that  the  gross  and  the  net  receipts  represented  the  same 
proportion,  and  either  one  or  the  other  could  be  used 
in  subdividing  the  entire  value.  It  was  there  ad- 
mitted that,  in  ordinary  works,  where  the  expenses 
vary,  the  net  and  not  the  gross  receipts  are  the  test. 
Here  the  award  expressly  finds  that  the  expenses  are 

(d)  Antd,  p.  SIS.  (6)  10  Q.  B*  90S. 
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not  iu  proportion  to  the  gross  receipts,  either  on  the  Qu^n^i  Bench, 

line  generally  or  on  the  branch.     If,  then,  the  rate  has  __!l__jL_ 
been  fonnded  on  a  false  basis,  it  should  be  quashed,  and     ^®  Q^««k 
the  award  either  set  aside  or  referred  back  for  correction,        Great 

Wx9TK&N  Rail- 

nnless  the  appellants  have  proposed  a  more  correct  way  Company, 
estimate  of  the  rateable  value  within  the  parish. 

The  Company  rely  upon  the  same  local  receipts  as 
the  parish.     On  these  both  are  agreed.     But  they  con- 
fine the  inquiry  as  to  local  expenses  almost  wholly  to 
the  branch,  because  it  so  happens  that  this  branch  has    - 
^separate  plant  appropriated  to  the  public  service  on 
it,  and  local  officers.     So  the  repairs  of  the  way  and 
stations  are  manifestly  separate ;  and  it  is  only  in  con« 
«deriiig  the  article  of  central  management  that  it  is 
necessary  to  inquire  into  the  expenses  incurred  else- 
X¥here.     These  local  expenses  are  all  subdivided  along 
^e  branch  in  a  mileage  proportion,  because,  as  the 
siward  finds,  they  are  "  common  to  the  entire  branch." 
however  exceptionable  the  mileage  division  of  receipts 
<)r  expenses  may  be  as  a  general  rule,  it  may  be  a  very 
[proper  principle  along   certain  portions  of  a  railway^ 
«u  Coleridge  J.   observed   in  Regina  v.    The  London^ 
-Brighton  and  South  Coast  Railway  Company  (a).     In- 
<Jeed  it  is  practically  impossible  to  apportion  the  ex- 
J>enses  over  some  parts  of  a  railway  in  any  other  mode* 
T^here  is  great  difficulty  in  saying  what  expenses,  except 
^l^ose  of  local  repairs,  are  of  a  local  character.     But, 
^^liere  the  whole  cost  of  working  a  branch  exceeds  the 
^n^rnings,  the  whole  branch  must  be  worthless  to  a  tenant, 
^i:id  therefore  no  part  of  it  can  be  said  to  have  any  rate- 
^ Vile  value  as  a  railway ;  and  it  cannot,  except  as  railway, 
a  subject  of  assessment  (^).     It  is  true  that  profit 

(a)  Ante,  p.  338. 

{h)  On  this  point  rcffcrence  was  made  on  both  sides  to  Regina  v.  The 
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I  inny  nccrue  to  the  Company  snd  to  the  main  line  in 
Q^Kct  of  traffic  supplied  through  the  bianch;  bat 
iliis  enliances  the  rateable  vnlue,  and  therefore  the  ntesa 
of  the  main  line  in  other  parishes.  To  rate  in  respect  of 
^ucli  profit  on  the  branch  will,  in  effect  be  to  rate  the 
Company  twice  over  for  it.  The  Companydo  not  con- 
tend that  the  land  occupied  by  them  ia  worth  notlun^ 
but  that  it  locally  earns  nothing  aa  a  rulway.  miey 
ilo  not  treat  the  branch  aa  an  independent  milwayt  but 
i^onfine  their  estimate  of  rec^pts,  working  expenaeSt 
repair  and  necessary  stock  in  trade  to  that  branch  as 
the  best  method  of  approximating  to  the  real  local  valne 
iLif  that  part  of  tfae  cndre  concern.  If  they  had  ex- 
tended the  inquiry  to  the  rest  of  the  railway,  the 
I'csult  would  have  been  the  same,  bnt  there  would  have 
been  more  trouble  in  getting  at  it. 

Cur.  adv.  vuiL 

Lord  Cavpbkli.  C.  J.  now  aaid : 

We  think  it  right  to  state  that  judgment  will  not  bs 
given  in  thia  case  during  the  present  term;  and  we 
hope  that  before  the  next  term  Parliament  may  inter* 
pose  and  relieve  us  from  the  difficult  position  in  which 
we  are  now  placed  when  called  upon  to  administer  the 
existing  law  with  respect  to  the  rating  of  nulways. 

ManektiUr  Sovlli  JtmetUm  and  Altrindiam  Sailmnf  Compatij/,  argued 
JprU  ilGtIi,  1H5I,  beron  Falleian,  Jrightmim  and  EHt  J).  Id  tbat  caM 
the  Swiiona  bad  utmed  ■  nilirajr,  oat  accordiag  (o  ita  value  M  uacd  fcr 
■  nilwaj,  but  acconiing  lo  the  value  of  the  adjuining  land,  which  waa 
^realer.  On  a  cau  reurred  by  Iliu  Seuinni  (which  fouad  alao  that  th* 
nilwar  had  diiptaced  manj  building!  ■hicli  before  contribuud  largri^ 
10  the  ram),  iVnceci  (with  whom  wia  l^ittltT)  appeared  in  aupport 
of  tbe  order  of  SeHiont,  but,  alW  a  ihort  diicuiaion,  gave  up  the  point. 
Sir  F.Xellytni  CoiBling,  coDtri,wcre  not  Called  upon.  Order  of  SenlOM 
QUBthed,  and  rata  itnended. 
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The  Parodiial  Assessment  Act^  6  &  7  fF.  4.  c.  96.  QueenU  B^nck. 
s.  1.,  enacts  that  no  rate  shall  be  of  any  force  "which  shall      L    ^  *J 
not  be  made  upon  an  estimate  of  the  net  annual  value  of    ^'*®  ?.""" 
the  several  hereditaments  rated  thereunto;  that  is  to  ^  ^^^Z,  .. 
say,  of  the  rent  at  which  the  same  might  reasonably  ^^y  Compooy. 
be  expected  to  let  from  year  to  year,  free  of  all  usual 
tenant's  rates  and  taxes,  and  tithe  commutation  rent* 
csliarge,  if  any,  and  deducting  therefrom  the  probable 
ttiTerage  annual  cost  of  the  repairs,  insurance,  and  other 
ej^nses,  if  any,  necessary  to  maintain  them  in  a  state 
tj€}  command  such  rent." 

This  rule  is  easily  applicable  to  all  the  property 

"which  the  Legislature  had  in  contemplation  in  laying  it 

down.     But  it  is  wholly  inapplicable  to  a  railway  ex- 

"^^nding  many  miles  through  many  parishes,  with  a 

^Tunk  line  and  branches,  the  traffic  upon  its  different 

^feections  varying  materially,  and  the  expense  of  working 

^Ciiese  different  sections  bearing  no  certain  proportion 

the  earnings  upon  them.     Kequired  to  determine 

w  a  nulway  company  should  be  assessed  in  a  parish 

lux)ugh  which  a  branch  of  the  railway  passes,  without 

station  within  the  parish,  the  traffic  on  this  branch 

ing  comparatively  small,  and  large  outgoings  being 

^^required  from  the  peculiarities  of  the  locality  to  keep 

^K^n  repair  and  to  work  the  portion  of  the  railway  within 

^^his  parish,  we  are  directed  to  consider  the  rent  at 

"^nrhich  this  section  of  the  railway  might  reasonably  be 

expected  to  let  from  year  to  year  free  of  all  usual 

"tenant's  rates  and  taxes  and  tithe  commutation  rent 

charge :  and  the  only  guide  we  have  as  to  deductions 

3s  to  deduct  the  probable  annual  cost  of  repairs,  insu- 

irance,  and  other  such  expenses,  without  any  intimation 

as  to  what  we  are  to  do  with  respect  to  tunnels,  or 

embankments,  or  standing  engines  employed  exclasively 
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Volume  XV.     within  the  parish,  or  locomotive  engines* employed  on 

z !i._  the  whole  line,  or  the  general  expenses  of  the  directoni 

Q"«K  ^jjQ  manage  the  entire  concern,  or  the  charge  arising 
w  ^**^T>  .,  from  the  maintenance  of  stations  or  the  employment  of 
way  Company,  police.      If  we  settle  all  these  and  similar  questions, 

we  may  be  considered  as  legislators  rather  than  as 
judges ;  making  rather  than  expounding  the  law.  At 
all  events  we  must  proceed  upon  the  most  improbable 
and  nearly  absurd  supposition,  that  a  person  may  be 
found  who  would  take  the  portion  of  the  railway  which 
passes  through  a  single  parish,  and  no  more,  as  tenant 
from  year  to  year. 

Without  some  alteration  in  or  declaration  of  the  law* 
upon  this  subject  by  the  Legislature,  we  foresee  that, 
although  we  should  give  judgment  between  these  par- 
ties (which  we  may  be  obliged  to  do  unaided,  according 
to  the  best  of  our  ability),  much  trouble,  litigation  and 
expense  must  still  arise  both  to  parishes  and  to  railway 
companies  throughout  England.  In  the  case  now  before 
us,  fifty  three  appeals  to  Quarter  Sessions  are  consoli- 
dated, which  might  all  have  been  separately  prosecuted ; 
and  no  decision  which  we  are  at  liberty  to  pronounce 
can  put  an  end  to  the  disputes  between  parishes  and 
railway  companies  which  are  now  raging. 

It  is  not  for  us  to  suggest  what  it  may  be  fit  to 
enact ;  but  we  make  no  doubt  that  Parliament  in  its 
wisdom  might  lay  down  a  rule  applicable  to  the  rating 
of  this  novel  and  important  species  of  property,  both 
simple  and  equitable,  which  would  effectually  put  a 
end  to  all  litigation  upon  the  subject 
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Queen't  Bench. 

1850. 


The  Queen  against  The  Inhabitants  of  St.      Wednesday, 

^_  -May  89th, 

Marylebone. 

r^21^  appeal  against  an  order  of  justices^  removing  Stat.  S5  G,  s. 
Elizabeth  Fish  from  the  parish  of  St.  PancrcLs  to  the  incoming 
the  parish  of  St.  Marylebcney  both  in  Middlesex,  the  Ses-  '"jng  tenant  of 
fflons  confirmed  the  order,  subject  to  the  opinion  of  this  ^^"hTf'S^^^ 
Court  upon  a  case,  by  which  the  following  facts  appeared.  ^<^^one 
In  April  1841  a  poor-rate  for  the  parish  of  St  Mary-  »veiy  to  the 

payment  of  the 

moTie  for  one  year  was  duly  made,  due  and  recoverable  rates  of  the 
quarterly,  though  in  fact  it  was  received  half-yearly,  at  portion  to  the 
Midsummer  and  ChristmcLS.     At  that  time,  one  Magdon  occupation 


re- 


occupier  of  a  house,  being  a  distinct  tenement  of  ^^^^l^upied 
Ae  yearly  value  of  10/.  and  upwards;  and  MagdorC^  Afo'"^^'*' 
^^anae  was  inserted  in  the  rate  as  occupier.     Magdon  ^^^  ^^  latter 

part  of  a  year, 

continued  to  occupy  the  house  till  Midsummer  1841,  in  respect  of 

-i  1.1  i-ii'i  1         which  the  ouU 

aad  was  charged  with  and  paid  his  share  up  to  that  going  tenant 

tinae,  that  is  to  say,  the  half  of  such  rate  which  was  ^.  paid  the  por- 

coUected  at  Midsummer  1841.     At  Midsummer  1841  trr^Ur 

ttagdon  quitted   possession    of   the    house;   and  the  ^hichTe*^^'-"^ 

ps^uper's  husband  then  entered  into  the  occupation,  and  c"p>«^J»  ^^^ 

*       *  *  was  not  en- 

tented,  occupied  and  resided  in,  and  paid  rent  for,  the  t«red  on  the 

ratebook  aa 

8^d  house  for  one  whole  year  then  next  ensuing ;  and,  at  occupier  for 

rn  m  .  •"*y  P^rt  of 

Christmas  1841,  he  paid  the  other  half  of  the  said  rate  that  time, 
accruing  due  subsequently  to -ftfi&Mmwer  1841,  being  he  acquired 
the  half  of  such  rate  which  was  collected  at  Christmas.  *^er^s^t"' 
But,  from  April  1841  to  April  1842,  and  up  to  the  time  ^  ^:  ^  f 

Cm    1  X  a      ••    O  • 

when  a  new  rate  was  made,  MagdorC^  name  continued 
to  appear  in  the  rate  books  as  the  occupier  of  the  said 
house.     In  April  1842  a  new  poor-rate  was  made  for 


/ 


400  Q.B.   TRINITY  TERM, 

Volume XK     the  said  parish  for  one  year;  and  the  name  of  the 
[___  pauper's  husband  was  inserted  in  such  new  rate  as  the 


The  QuKKN     occupier  of  the  said  house  in  lieu  of  MagdorC^  name ; 
The  Inhabit-    but  the  paupcr's  husband,  although  rated  as  such  occu- 
Martliboni.    pier,  never  paid  his  share  of  the  rate  for  1842,  or  any 
portion  of  the  same ;  nor  did  he  ever,  subsequently  to  his 
name  being  inserted  in  the  rate  book,  pay  his  share  or 
any  part  of  the  share  of  the  poor-rate  of  the  said  parish. 
The  case  then  set   out  sect.  191   of  the   act,   35. 
G.  3.  c.  73.  for  (among  other  things)  the  better  relief 
and  maintenance  of  the  poor  of  St  Marylebone  ;  which 
enacts :    **  That  in  case  any  person  shall  remove  out 
of  or  from,  or  quit  the  possession  of  any  house,  builds 
ing,  tenement,  ground,  or    hereditament,  within  the 
limits  of  this  act,  before  the  rate  or  assessment  charged 
therein  by  virtue  of  this  act  shall  be  paid,    or  if 
any  person  shall  enter   into  the  occupation  of  any 
house,  building,"  8cc.  **  out  of  or  from  which  any  other 
person  shall  have  so  removed,  before  payment  of  the 
said  rates  or  assessments,  or  which,  at  the  time  of  rating 
or  assessing  the  same  as  aforesaid,  shall  be  empty  or 
unoccupied,  then  the  person  so  removing  out  of  or  from, 
or  quitting  the  possession,  and  the  person  entering  into 
the  occupation  of  any  such  house,  building,"  &c  "  shall 
be  respectively  liable  to  the  payment  of  the  rate  or 
assessment,   in  proportion  to  the  time  such  persona 
possessed  or  occupied  the  same  respectively,  in  like 
manner  as  if  the  person  so  removing  or  quitting  as 
aforesaid  had  remained  in  the  possession  and  occu- 
pation of  such  house,  building,"  &c.  ^'  or  the  person  so 
entering  into  the  occupation  thereof  had  been  originally 
rated  or  assessed,  which  proportion  (in  case  of  dispute) 
shall  be  ascertained  by  any  two  of  His  Majesty's  Jos- 
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tioes  of  the  peace  for  the  said  county  of  Middlesex,  or  (hi^^nU  lUnck. 

city  and  liberty  of  fVestminster,  as  the  case  may  be."  * 

Xf  tlie  Court  should  be  of  opinion  that  the  pauper's     •'^  Qw"w 
litisband  acquired  a  settlement  in  the  parish  of  St  Marv"     '^^  Ii^u- 

snti  of 

IfA^cne,  then  the  order  of  Sessions  was  to  be  affirmed ;    M  AETLxsoitx 
bim^t:,  if  otherwise,  the  order  of  Sessions  and  the  order  of 
reKuoval  were  to  be  quashed. 


JfaUoH  and  Prendergast  in  support  of  the  order  of 

ions.     The  pauper's  husband  acquired  a  settlement 

uvx^er  Stat  3  W.  ^  M.  c^W.  s.  6.,  which  enacts  that,  if 

^M^jf  person  who  shall  come  to  inhabit  in  any  town  or 

P^jrish    '^  shall  be  charged   with  and   pay  his    share 

to^OTards  the  public  taxes  or  levies  of  the  said  town  or 

P^^irish,  then  he  shall  be  adjudged  and  deemed  to  have 

A  l^al  settlement  in  the  same."     To  bring  him  within 

^s^t  it  must  be  shewn  that  he  was  charged  as  well  as 

^si^t  he  paid ;  but  if  he  is  so  charged  that  he  is  liable 

^^^    jay  it  is  enough ;  Rex  v.  Heckmondwicke  (a).  Rex  v. 

fV«wM7icA  (i),  RexY.  Wahall{c).      Now,  stat.  35  G.  3. 

^^     ^3^.  s.  191.  made  him  liable  to  pay  the   half-year's 

^^^s^t  accruing  in  his  time,  though  it  had  been  laid  on 

"^  outgoing  tenant.    The  word  "  charged,"  which  oc- 

^^•^^Ti  m  stat.  3  fT.  §•  Jtf.  c.  11.  is  satisfied,  though  the  in- 

'^^^l^itant  be  not  rated  by  name.     Regina  v.  Hulme  (d) 

■'^^ws  that  it  is  not  requisite  that  the  person  should  be 

^^"■ned  in  order  to  satisfy  the  word  "  assessed,"  used  in 

*^t.  4  &  5  fT.  4.  c.  76.  s.  66.     [Lord  Campbell  C.  J. 

"^^  far  as  the  liability   to  pay  on   the  part  of  the 

"^'^^itant  is  concerned,  the  local  act  35.  G.  3.  c.73.  has 

**^  effect  equivalent  to  rating ;  but  it  is  not,  like  rating, 

C<t)  9 Doug.  564.  (6)  Burr,  S.  C,  465. 

Cc)  CuU.  35.  (d)  4  Q.  B.  5S8. 

TOL.  XV.   N.  S.  D  D 
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Foiufne  XV.     a  voluntary  act  on  the  part  of  the  parish  after  notice  of 

L__  his  coming  to  reside.     Erie  3.    Stat.  3  W.  Sf  M.  c.  11., 

The  Qunw  jj^  ^j^^  earlier  part,  provides  for  the  settlement  of  a 
The  Inhabit,  penson  coming  to  mhabit,  after  the  parish  has  had  formal 
Maetliioxb.  notice  of  his  coming  and,  by  not  removing  him  for 
forty  days,  has  shewn  that  it  elects  to  permit  him  to 
stay.  Then  comes  the  section  in  question :  and  it  may 
be  that  the  motive  of  the  Legislature  in  making  that 
enactment  was,  that  they  thought  the  act  of  the  parish 
in  electing  to  treat  the  man  as  a  fellow  parishioner 
was  equivalent  to  notice  that  he  had  come,  and  that 
not  removing  him  for  forty  days  was  acquiescence.  If 
that  be  so,  the  liability  to  chai^  under  stat.  33  G.  3. 
c.  73.  is  not  of  the  same  eifect.  But  there  is  now  no 
longer  power  to  remove  a  person  not  actually  charge- 
able ;  so  that,  if  the  Legislature  had  that  motive,  it  has 
ceased  to  operate.] 

Peacock  and  Huddlestoncy  contr&.  The  object  of  the 
legislature  in  stat.  3  W.  $^  M.  c.  11.  was  what  has  just 
been  stated:  and  the  cases  cited.  Rex  v.  Heekmond* 
wicke  (a).  Rex  v.  Painswick  (b)  and  Rex  v.  Walsall  (c),  all 
proceed  on  the  ground  that  the  facts  in  those  particular 
cases  were  such  as  shewed  notice  to  the  parish  and  an 
election  on  their  part  to  charge  the  person  coming  to 
inhabit  The  principle  is  stated  by  Ashhurst  J.,  in 
Rex  V.  Llangammarch  (rf) :  "  The  reason  why  a  party 
gains  a  settlement  by  paying  taxes  is,  because  it  is 
an  admission  by  the  parish  that  he  is  an  inhabitant 
of  that  parish ; ''  and,  accordingly,  the  decision  in  that 
case  was,  that  where  the  taxes  were  in  fact  paid  by  the 

(a)  8  Doug,  564.  (6)  Bnrr.  S,  C,  465. 

(c)  Cold.  35.  (d)  2  T.  E.  628. 
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tenant,  but  the   parish  officers  did  not  know  it,  and  Queen*t  Bench. 
thought  they  were  paid  by  the  landlord,  the  tenant  ' 


gained  no   settlement     [^Coleridge  J.     The  parish  in     Th«  Qu««»' 
the  present   case  did  know  of  the   pauper's   husband    '^«  Inhobit- 
occupying ;  for  they  put  him  on  the  new  rate,  though  he    Maetliboke. 
'iW  not  pay  under  that] 

If  Btat  35  G.  3.  c.  73.  had  the  effect  suggested,  of 
giving  a  peculiar  settlement  in  the  parish  of  St  Mary- 
Wwi^,  it  is  repealed  by  stat  54  G.  3.  c.  170.  s.  1. 

Lord  Campbell  C- J.     I  am  of  opinion  that  the 
pAQper's  husband  gained  a  settlement     The   question 
Mi  — Was  he  charged  with  and  did  he  pay  his  share 
towards  the  public  taxes  of  St  Marylebme  9    But  for 
the  local  act,   35  G.  3.  c.  73.,  the  payment  he  made 
would  have  been  merely  a  voluntary  payment  of  the 
'^tes  with  which  another  person  was  charged ;  and  he 
would  not  have  gained  a  settlement,  as  he  would  not 
have  been  charged.      But,  when  we  look  at  «.  191. 
01  that  act,  it  is  clear  that  he  was  made  liable  to  the 
payment  of  the  rate  in  proportion  to  the  time  he  oc- 
cupied, in  like  manner  as  if  he  had  been  originally  rated. 
Can  a  man  be  made  liable  to  the  payment  of  rates 
without  being  charged  with  them  ?    I  think  not.     The 
words  of  Stat  3  ^F.  8f  M.    ell.   5.  6.   are  clear  and 
^ph'cit.    I  think  we  can  hardly  enquire  into  the  reason 
which  may  have  induced  the  Legislature  to  make  the 
enactment     I  am  of  opinion  that  the  pauper's  husband 
was  charged ;  and  he  paid  his  share ;  for  his  share  of 
the  public  taxes  is  the  portion  which  he  was  liable  to 
pay,  and  that  portion  he  paid.     Stat.  54  G.  3.  c.  170. 
repeals  all  provisions  in  local  acts  giving  a  new  mode  of 
acquiring  a  settlement.    Had  stat.  35  G.  3.  c.  73.  s.  191. 
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been  such  a  provision,  it  would  have  been  repealed :  but 
it  does  not  vary  the  general  law  with  respect  to  settle- 
ment :  it  only  alters  the  mode  in  which  the  rates  are 
imposed  and  collected^  and  is,  therefore,  not  repealed. 

Patteson  J.  I  am  of  the  same  opinion.  Surely 
the  words  of  stat  35  G.  3.  c.  73.  s.  191.  charge  the  in- 
coming tenant.     I  think  the  Sessions  were  right 

Coleridge  J.  concurred. 

'  Eble  J.  It  appears  to  me  that,  construing  stat  3  W. 
$*  M.  c.  11.  s.  6.  according  to  the  ordinary  meaning 
of  the  words  used,  the  settlement  was  gained.  I  do 
not  think  we  are  in  any  case  entitled  to  look  at  the 
motive  of  the  Legislature  where  the  words  are  clear ; 
the  less  in  the  present  case,  where,  by  subsequent 
legislation,  that  motive  is  in  all  cases  defeated. 

Order  of  Sessions  confirmed  (a). 

(a)  Reported  by  C  BUtckburHf  Esq. 


Mt^  Slst. 


Railstonb  against  The  York,  Newcastle  and 
Berwick  Railway  Company. 

T\EBT.     The  count  recited  that  the  plaiutiif  was 

entitled  to  compensation  in  respect  of  certain  lands 

and  of  his  interest  therein,  which  before  then  had  been 


lodebc,  under 
«  The  Lands 
Ckuiet  Cofu 
soHtUUion  jtet, 
1845  "  (8  &  9 
Vict.  c.  18.), 

for  the  amount  of  compensation  claimed  by  the  plaintifT  according  to  t.  68.  for  his  lands 
actually  taken  by  defendants,  a  railway  company,  the  declaration  alleged  that  plaintif 
gave  defendants  notice  in  writing,  of  his  dairo,  which  exceeded  50/.,  and  of  his  desire  to 
have  compensation  assessed  by  a  jury  :  that  twenty  one  days  elap^,  and  that  defendants 
did  not  give  plaintiif  notice  of  their  intention  to  issue  a  warrant,  nor  did  they  issue  a  warrant^*- 
to  sunuDon  a  jury  to  assess  compensation.     Plea  :   that  they  did  issue  a  warrant  witliinv- 
twenty  one  days.     On  demurrer,  suting  as  ground  that  the  plea,  though  pleaded  to 
whole  couftt,  left  part  of  the  breach  unanswered. 

Held,  by  Lord  Campbell  C.  J.,  Paiteson  and  Erie  Js.,  that  no  notice  was  required  by 
statute,  and  tliat  the  plea  was  good.     Coleridge  J.  dissentiente.  * 
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sought  to  be  purchased  and  had  been  taken  for,  and  of  Qusen^s  Bench, 

other  knd  and  his  interest  therein  which  had   before '___ 

then  been  injuriously  affected  by,  the  execution  of  the     Kahstoki 

v» 

vrofks  authorised  by  the  acts  of  pariiament  incorporate      ^'^rk  &c. 

I'll  Railway  Com- 

ing toe  defendants,  for  which  they  had  made  no  com-         pany. 

penntion;   and   that    the    compensation   claimed    by 
him  exceeded    501 :     That   the   phuntiff  desired   to 
have  the  question  of  compensation  settled  by  a  jury 
aoGordiog  to  The  Lands  Clauses  Consolidation  Act, 
1845, 8  &  9  Vict,  c.  18.,  and  gave  notice  in  writing  to 
the  defendants,  who  were  the  promoters  of  the  under- 
ling, of  such  his  desire,  stating  in  such  notice  the 
^^^xe  of  his  interest,  and  giving  as  the  amount  of  his 
<^iin  for  compensation  12122.  13^.;  and  that  twenty 
^e  days  elapsed  after  the  receipt  of  the  notice  by  the 
vefendants :  yet  defendants  did  not,  at  any  time,  give 
^  the  plaintiff  any  notice  of  their  intention  to  cause  a 
J*^^  to  be  summoned ;  nor  did  they,  within  the  twenty 
®^^  days  after  receipt  of  notice,  issue  their  warrant  to 
^^  sheriff  to  summon  a  jury:  whereby  they  became 
^V>le  to  pay  1212/.  13^.,  the  amount  claimed  in  the 
no-ticc,  which  had  not  been  paid. 

Hea(a).  That  the  defendants  within  the  twenty 
ono  days  did  issue  their  warrant  to  the  sheriff:  con- 
duding  to  the  country. 

Demurrer,   assigning    as    cause  that   the   plea   was 

pleaded  to  the  whole  count,  and  was  no  answer  to  that 

P*rt  of  the  breach  which  alleged  that  the  defendants  did 

W)t  give  notice  of  their  intention  to  summon  a  jury. 

Joinder  in  demurrer. 

(•)  AnoUier  plea  was  demurred  to,  and  was  abanduned  without  argu- 
ment. 
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Volume  XV.  Joseph  Addison,  for  the  plaintifi*.    Nothing  oontuned 

*  in  the  special  acts  of  this  company  affects  the  question, 

Railstoiii  which  entirely  depends  on  the  construction  of  stat.  8  & 

Yoa»  Blc.  9  Vict  c.  18.    The  material  sections  are  38  and  68,  which 

Railway  Com- 
pany, form  part  of  a  code  of  sections,  beginning  with  sect.  18, 

relating  to  the  purchase  of  lands  otherwise  than  by 
agreement  Sect  38  enacts  that,  ^^  before  the  promoters 
of  the  imdertaking  shall  issue  their  warrant  for  sum- 
moning a  jury  for  settling  any  case  of  disputed  com- 
pensation they  shall  give  not  less  than  ten  days*  notice 
to  the  other  party  of  their  intention  to  cause  such  jury 
to  be  summoned,  and  in  such  notice  "  ^^  shall  state  what 
sum  of  money  they  are  willing  to  give  for  the  interest 
in  such  lands  sought  to  be  purchased  by  them  from 
such  party,  and  for  the  damage  to  be  sustained  by  him 
by  the  execution  of  the  works."  By  sect  68,  if  any 
party  shall  be  entitled  to  compensation  in  respect  of 
any  lands  or  of  any  interest  therein,  which  shall  have 
been  taken  for  or  injuriously  affected  by  the  execution 
of  the  works,  and  the  compensation  claimed  exceed  50/1, 
such  party  may  have  the  same  settled  either  by  arbitra- 
tion or  by  the  verdict  of  a  jury,  as  he  shall  think  fit ; 
and  the  section  provides  that,  if  the  party  desire  to  have 
such  question  of  comi>ensation  settled  by  a  jury,  it  shall 
be  lawful  for  him  to  give  notice  in  writing  of  such  his 
desire  to  the  promoters  of  the  undertaking,  stating, 
amongst  other  things,  the  amount  of  compensation 
claimed ;  and,  unless  the  promoters  of  the  undertaking 
be  willing  to  pay  such  amount  of  compensation  and 
enter  into  a  written  agreement  for  that  purpose,  they 
shall,  within  twenty  one  days  after  receipt  of  such 
notice,  issue  their  warrant  to  the  sheriff  to  summon  a 
jury  for  settling  the  same  in  the  manner  therein  pro- 
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Tided;  and  in  default  thereof  they  shall  be  liable  to  pay    Queen^t  Bench. 

to  the  party  so  entitled  as  aforesaid  the  amount  of * 

eompeasation  so  claimed;  and  the  same  may  be  re-      Rai"«»»« 
covered  by  him,  with  costs,  by  action  in  any  of  the      Yoac  &c. 
saperior  courts.      The  plaintiff,  in  his  count,  brings        pray. 
iuniBelf  within  sect.  68.     By  the  plea,  it  appears  that 
*  vanant  was  issued;  but  it  is  admitted  by  it  that 
no  notice,  such  as  is  required  by  sect  38,  was  ever 
given ;  and  the  question  comes  to  be  whether  such  a 
notice  was  required  before  issuing  the  warrant     The 
plaintiff  contends  that  it  was  necessary. 

It  is  dear  that  the  warrant  is,  within  the  words  of 

'^ct  38,  a  ^'  warrant  for  summoning  a  jury  for  settling 

^^y  case  of  disputed  compensation;"  and  there  are 

sevecal  other  sections  which  shew  that  the  Legislature 

^tended  to  include  a  warrant  imder  sect  68  within 

™G  provisions  of  sect  38.     By  sect  51  the  costs  of  the 

• 

^quiiy  depend  upon  the  question  whether  the  verdict 

^  ^or  a  greater  or  less  sum  than  that  offered  by  the 

P^otx^oters.      It  must  have  been  intended    that  this 

**iould  apply  to  the  costs  of  an  inquiry  under  sect  68 ; 

^^  there  is  no  provision  that  requires  the  promoters  to 

^^^r  a  sum  at  all,  unless  sect  38  applies.     Again,  by 

*^^t.  54,  the  landowner,  if  he  requires  a  special  jury, 

^^*^y  have  it,  provided  he  gives  notice  to  the  promoters 

^^ore  they  issue  their  warrant.     That  shews  that  the 

'^'^gislature   contemplated  that  the  landowner  should 

^^Ve  notice  that  the  warrant  was  about  to  be  issued ; 

^^^   if  it  issues  without  notice,  he  will  be  too  late  in 

^•kiiig  for  a  special  jury.     [Patteson  J.     If  the  party, 

^^der  sect  68,  chooses  to  have  a  jury,  and  gives  notice 

^^  Vua  desire,  the  promoters  have  no  choice :  they  must 

*^ttinion  a  jury  within  twenty  one  days ;  and  one  doe;5 
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Volume  AT.     not  866  why  they  should  give  notice  of  their  iiftention  to 

'__  do  that  which  it  is  known  they  must  da]     They  may 

•  i^A'"«>>'»      agree  to  give  the  amount  claimed ;  the  party  is  entitled 
YoEK&c.      to  have  notice  that  they  intend  to  contest  his  claim. 

Railway  Com* 

panjr.  The  construction  .of  the  corresponding  enactments  in 
the  Scotch  Lands  Clauses  Act,  8  &  9  Vict  c,  19.  has  been 
considered  in  the  Scotch  courts  in  The  Edinburgh 
and  Northern  Railway  Company  v.  Leven  (a). 


Cowling f  for  the  defendants.  The  important  section 
is  s.  68.  It  does  not  expressly  require  that  notice 
should  be  given  before  the  warrant  issues :  and,  when 
the  provisions  of  the  statute  are  examined,  it  appears 
that  the  intention  was  that  notice  should  not  be  neces- 
sary in  cases  under  that  section.  There  are  two  classes 
of  cases  contemplated  by  the  statute.  One  is  where  the 
landowner  is  in  possession  of  the  land  and  the  promoters 
seek  to  take  the  land  from  him.  Where  that  is  the 
case,  the  promoters  are  to  give  notice,  under  sect.  18, 
that  they  require  ^'to  purchase  or  tajce  the  land." 
"When  they  have  done  so,  there  exists  a  species  of  con- 
tract by  which  they  are  bound  to  take  and  pay  for  the 
land;  and  the  statute  has  a  code  of  clauses  providing 
for  the  manner  in  which  the  amount  of  compensation 
shall  be  settled ;  of  which  it  is  only  necessary  to  con- 
sider those  which  apply  when  the  amount  claimed 
exceeds  50/.  The  landowner  in  such  a  case,  at  any 
time  before  the  warrant  to  summon  a  jury  issues, 
may,  if  he  chooses,  have  the  matter  referred  to  arbi- 
tration in  the  manner  provided  for  by  sects.  23  to 
37  inclusive.      If  he   does  not  so  choose,  the  com- 

(a)  20  ScoUiik  Jitriii,  371. 
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pensation  is  to  be  settled  by  a  juiy  in  the  manner  Queen*$  utnek. 

provided  for  by  sects.  38  to  57  inclusive.     The  pro- 1 

noters  in  these  latter  cases  choose  their    own  time      Ra»"tok« 

for  iggaino:  the  w.arrant.      Therefore  it  is   reasonably  ^  Y**"*  ^ 

^  ^  ^    Railway  Com- 

provided  that  they  shall  give  ten  days'  notice  that  they         p«ny»- 
intend  to   do  so^   in  order  that  the  landowner  may 
finally  determine  whether  he  will  have  the  matter  re- 
ferred to  arbitration,  or  not.     All  thb  applies  to  cases 
^here  the  party  is  in  possession  of  his  land,  and  the 
promoters  fix  their  own  time  for  completing  the  con- 
^'^act.    If  the  promoters  do  not  go  on,  and  the  party 
desires  to  compel  them  to  do  so,  the  statute  leaves  him 
to  his  remedy  by  mandamus  or  in  equity.     But  the 
Salute  also  contemplates  another  class  of  cases.     The 
Pi^moters  may  have  actually  taken  the  lands.     This 
^^y  may  have  done  lawfully,  under  sect  85  X)r  by 
"<^nac  from  the  party,  or  wrongfully.     In  such  a  case 
™^  party,  being  deprived  of  his  lands,  is  entitled  to  a 
""^ore  speedy  remedy  than  that  by  mandamus.     And 
^^Hsordingly   the  statute,  by   sect.  68,  gives  him  one. 
"■- '^^t  section  is  confined,  in  terms,  to  cases  in  which 
*^e  land  shall  have  been  taken"    or   "injuriously 
**»fected,"  and  no  compensation  made.     The  party  has 
"^s  cboice  whether  he  will  have  it  settled  by  a  jury  or 
^^^      By  the  first  branch  of  the  section  he  may  give 
**^  promoters  notice  that  he  desires  to  have  the  amount 
^  Compensation  settled  by  arbitration  ;  then,  if  within 
^^enty  one  days  the  promoters  do  not  consent  to  pay 
^"^  amount  claimed,  the  arbitration  goes  on,  that  being 
•Ppurcntly  thought  a  sufficient  remedy.     Under  this 
"'^nch  of  seet.  68  the  promoters  clearly  have  twenty 
oiie  days  to  consider  what  they  will  do.     But,  if  the 
P^^y  desire  to  have  it  settled  by  a  jury,  he  is  to  give 
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time  XV.     notice  of  such  his  desire;  and^  if  the  promotexs  do  not 

assent  to  pay  the  amount  claimed,  they  are  within 

Lmistone      twenty  one  days  to  issue  their  warrant:  and,  as  the 

YoKK  &c.      party  has  no  power  to   issue  a  warrant,   the  statute 

lilway    Com-       ^  ^  ^  i       i  /»     i 

paiiy.  gives  a  very  stringent  remedy :  m  de&ult  thereof  they 
shall  be  liable  to  pay  to  the  party  the  amount  of  com- 
pensation clumed.  In  The  London  and  North  Wni/ana 
Railway  Company  v.  Smith  (a)  Lord  Cottenham  oaUs 
this  an  enactment  of  as  severe  a  character  as  the  pro- 
moters could  well  be  subject  to.  It  certainly  is  of  a 
penal  nature,  and  as  such  should  be  strictly  constmed ; 
yet,  if  the  plaintiff  is  correct,  the  promoters^  by  the 
first  branch  of  the  section,  are  to  have  twenty  one  days 
to  deUberate  whether  they  wiU  permit  aa  vbitntum 
to  go  on ;  but,  under  the  second  branch,  in  which  the 
consequences  are  so  much  more  serious,  they  are  to 
have  eleven  days  only :  for,  if  they  are  to  give  ten  days' 
notice  and  issue  the  warrant  within  twenty  one  days, 
they  must  finally  determine  in  eleven  days.  And  there 
is  no  reason  why  the  38th  section  should  be  applied  to 
lands  actually  taken  as  well  as  lands  proposed  to  be 
taken ;  for  in  the  latter  case  the  promoters  select  their 
own  time  to  issue  the  warrant,  and  ought,  therefore,  to 
give  notice  of  their  intention  to  do  so ;  in  the  former, 
the  party  acts,  and  the  promoters  must  issue  their  war- 
rant within  twenty  one  days  after  he  gives  them  notice. 
This  the  party  knows ;  and  it  is  unnecessary  to  supply 
him  with  further  information. 

The  provision  for  summoning  a  special  jury  may  have 
been  overlooked  by  the  legislature  in  framing  sect.  68 ; 
or  it  may  have  been  intended  that  the  party  should, 

(a)  1  MacnaghUn^  Gordon,  ^16,  231. 
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at  the  same  time  when  he  sent  in  his  notice  of  claim,  Qveen't  Bench, 

send  in  also  his  notice  that  he  required  a  special  jury.  ' 

The  case  of  The  Edinburgh  and  Northern  Railway  Bailotosii 

V.  Ltven  (a)  was  decided  under  stat.  8  &  9  Vict  c.  19.,  York  &c. 

.      r       .                     .        .                                                     ^  Hallway  Com- 

the  framing  of  which  is  not  the  same  as  that  of  stat.  pooy. 
3  &  9  Fic^.  c.  18.     Besides,  the  fact  there  appears  to 

iiATe  been  that  the  claimant  was  still  in  occupation  ^ 
of  big  land. 


AddisoHy  in  reply,  contended  that  the  act  intended 
that  the  party,  whilst  in  possession  of  his  lands,  should 
^laim  compensation  before  the  warrant  issued.  [Pat-' 
^son  J.  That  is  not  so.  The  party  may  have  the  case 
^^^t  to  arbitration  before  the  warrant  issues ;  but  the 
pi^moters  may  issue  the  warrant,  though  he  does 
Nothing.] 

Hford  Campbell  C.  J.    The  question  is,  whether  this 

t**^a  is  a  good  bar,  as  it  leaves  untraversed  the  aver- 

^*^^iit,    that  no  notice  such  as  is  required  in   sect.  38 

^'^^a  given.    That  depends  on  the  question  whether  such 

^  Notice  was  required  by  the  facts  stated  in  the  declara- 

^^n.      These  facts  are,  that  the  plaintiff  was  entitled  to 

^^^JXipensation  for  his  lands  which  had  been  taken  and 

^^^  been  injuriously  affected,  and  that  he  gave  notice 

^^    tihe  promoters  of  the  amount  of  his  claim,  and   his 

^^sire  to  have  the  amount  of  compensation  settled  by  a 

^^*3^.     Under  these  circumstances,  does  sect.  38,  which 

^^uires  notice  to   be  given  of  the  intention  of  the 

promoters  to  issue  their  warrant,  apply  ?     I  think  it 

*^>e8  not.       Sect.  38  applies  to   a  different  state  of 

(a)  L^O  Scottish  J  wrist,  37 1 . 
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VoUnneXv.  circuiustanced,  where  the  land  has  not  been  actually 

'__  taken    or    injuriously  affected   but  the  whole  matter 

Raiutoxi  ligg  Jn  n^otiation  only.     If  Mr.  Addison  could  haye 

ToMc  ftc.  shewn  that  under  such  circumstances  the  warrant  could 

Hallway  Com- 

ptay.  not  issue  without  the  party's  act,  he  would  have  ma- 
terially assisted  his  argument :  but  that  is  not  so,  as 
was  pointed  out  by  my  brother  Patteson  during  the 
argument ;  and  therefore,  under  those  circumstances,  it 
is  necessary  that  the  claimant  should  have  notice  that 
the  warrant  is  about  to  issue.  Accordingly,  sect.  38, 
using  language  applicable  to  such  a  case,  requires  the 
promoters  to  give  notice  to  the  party,  and  to  state  in 
the  notice  what  sum  they  are  willing  to  give  for  **  the 
lands  sought  to  be  purchased  by  them  from  such  party, 
and  for  the  damage  to  be  sustained  by  him."  Sect.  68 
uses  different  language :  it  applies  where  lands  **  shall 
have  been  taken  for  or  injuriously  affected  by  the  exe- 
cution of  the  works."  Under  that  state  of  facts  a 
different  mode  is  provided  by  the  statute.  The  party 
who  is  put  out  of  possession  of  his  lands  may  give 
notice  to  the  promoters  of  his  desire  to  have  the 
amount  of  compensation  settled  by  a  jury.  The  party 
chooses  his  own  time  for  giving  that  notice ;  and  the 
promoters  must  cither  pay  the  amount  he  claims,  or, 
**  within  twenty  one  days  after  the  receipt  of  such 
notice,  issue  their  warrant  to  the  sheriff  to  summon  a 
jury  for  settling  the  same  in  the  manner  herein  pro- 
vided." Xo  notice  is  needed ;  and  the  act  docs  not 
require  that  any  should  be  given.  If  the  consequence 
of  giving  this  construction  to  the  act  was  to  raise  a 
difficulty  as  to  the  manner  in  which  the  jury  was  to  be 
summoned,  and  a  sixicial  jury  obtained,  and  to  deprive 
the  party  of  the  advantages  he  would  otherwise  have 
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in  that  respect,  I  should  hesitate :    but  I  think  the  Queen's  Bench. 
words  "in  manner  herein  provided"  give  him  them  all.  ______ 

I  have  much  respect  for  the   opinions  of  the   Scotch     RAiLsron 

■r 

judges;  and,  if  their  decision  in  the  case  cited  had  been      York  &c. 
on  the  same  clauses  and  on  the  same  facts,  I  should      '  "^y^ny.  *^* 
^Te  deferred  much  to  their  opinion,  though  I  observe 
that  a  very  learned  judge,  Lord  Jeffrey^  differed  from 
Ae  rest  of  the  Court.    But  the  lauguage  of  the  Scotch 
^^t  varies  from  that  of  the  English  act ;  and  it  appears 
^uAt  the  &cts  in  The  Edinburgh  and  Northern  Railway 
C^^nkpany  v.  Leven  (a)  were  such  as,  if  they  had  occurred 
m  England,  would  have  brought  the  case  within  the  38th 
^^otion  of  the  act,  not  the  68th.     That  case,  there- 
'^i^»  is  not  in  point     I  think  the  plea  is  good,  and  that 
^ere  should  be  judgment  for  the  defendants. 


ATTESOK  J.     The  plea  is  good,   unless  sect.  38 

ies  to  such  a  case  as  the  present,  where  the  lands 

been  taken,    and    the  claimant  proceeds  under 

68.     I  am  clearly  of  opinion  that  sect.  38   does 

apply  to  such  a  case.      It  is  said   that  the  pro- 

ers  can  issue  a  warrant  without  being  required  so 

clo  by  the  claimant.     But  it  is  to  be  observed  that 

ughout  the  act  there  is  no  express  power  given 

the  claimant  to  require  the  question  of  compensa- 

'^^oi:^  to  go  to  a  jury,  except  in  sect.  68.     Whether,  in 

^^^^ea  where  the  land  has  not  been  actually  taken,  there 

^    an  implied  power   given  to   hiui  is  quite   another 

question ;  but  no  such  power  is  given  in  express  terms. 

If  the  promoters  seek  to  take  lands  in  the  possession 

^f  the  owner,  they  arc  to  give  notice,  under  sect  18, 

(a)  20  ScottUh  Jitriat,  371. 
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Ftaume  XK     to  the  party  interested^  offering  to  treat  with  him :  and 

'        sect.  21  shews  clearly  that,  if  the  party  takes  no  step 

Railstokc      within  twenty  one  days,  the  promoters  may  proceed. 

v» 

York  &c.       If  the  amount  is  under  50/.,  they  are  to  proceed  before 

Railway  Com-  j  r 

pany.         two  justices  Under  sect  22.     If  it  is  aboTC  50L  and 
the   party  takes  no  step  ta  have  the  matter  sent  to 
arbitration  under  sect.  23,  the  promoters  may  proceed 
to  issue  their  warrant  at  their  own  instance.     Then,  to 
protect  the  claimant,  sect.  38  requires  that  notice  is  to 
be  given  to  him  before  the  warrant  issues,  and  that  the 
notice  is  to  contain  an  offer  of  a  sum  as  the  price  of  his 
interest.     All  this  is  quite  intelligible  and  reasonable, 
and  applies  when  lands  are  sought  to  be  purchased, 
but  not  yet  taken.      Then  comes  sect.  68,  which   is 
confined  to  a  particular  case ;  that  is,  where  the  lands 
have  been  actually  taken  without  compensation.     That 
section  enables  the  party  to  claim  a  sum  from  the  pro- 
motors,  and  to  require  them  either  to  pay  that  sum,  or 
within  twenty  one  days  to  issue  their  warrant ;  and,  a^ 
I  have  already  observed,  that  is  the   only  part  of  the 
act  in  which  it  is  expressly  provided  that  the  claimant 
may  require  that  a  jury  shall  be  summoned.     Then 
the  section  goes  on  with   a  very  stringent  provision 
indeed,  —  that,  in  default  of  issuing  the  warrant,  the 
promoters  shall  be  liable  to  pay  the  amount  of  com- 
pensation so  claimed.    There  is  no  such  provision  where 
the  lands  are  not  actually  taken,  and  the  matter  rests  in 
contract  or  quasi  contract.     So  the  promoters  are  either 
to   assent   in  writing  to   pay  the   sum  claimed,  or,  if 
they  do  not  issue  their  warrant  within  twenty  one  days, 
they  are  to  be  taken  to  assent.     Here  the  averments 
in  the  declaration  bring  the  case  within  sect.  68.     The 
Company  plead  that  they  did  issue  a  warrant  within 
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twenty  one  days ;  and  I  think  that  is  sufficient.    There  Qveen*8  Bench. 

may  be  some  difficulty  in  applying  every  minute  pro-  [_ 

TOon  in  the  act  as  to  the  jury,  and  the  manner  of     R^»"towi 
obtaining  a  special  jury,  to  a  jury  summoned  under      York  &c. 

Railway  Com- 

sect  68;   but  the  main  point  is    clear,   that  no  such        pauy. 
notice  as  is  required  by  sect.  38  need  be  given  when 
the  proceedings  are  under  sect.  68 :  and  consequently  I 
think  the  averment  which  is  left  untraversed  imma- 
terial, and  the  plea  good. 


CoLEBiDOE  J.     I  am  not  quite  satisfied  with  the 

opinions  which  have  been  expressed.     It  is  easy  to  take 

ft  broad  view  of  the  act :  and  that  taken  by  my  learned 

Brothers  may  probably  be  what  the  Legislature  ought 

to  have  intended.     But  the  doubt  in  my  mind  is  whe- 

^>  on  a  minute  examination,  the  provisions  of  the 

^  will  bear  out  that  view.     There  are  difficulties  in 

the  way  which  I  have  not  yet  been  able  to  overcome. 

^  sect  38  applies  when  the  facts  are  such  as  are  stated 

^^  the  declaration,  the  averment  of  the  want  of  notice 

'^  ^  material  averment,  and  the  plea  is  not  good.     1 

^'^e  no  difficulty  as  to  that.     The  real  question  is, 

^^^  sect.  38  apply  to  such  a  case  ?     There  is  a  code 

<^uses  collected  together  under  one  head,  viz.  the 

"^^hase  of  lands  otherwise  than  by  agreement ;  and 

^^"^  sect.  38  and  sect  68  are  included  under  that  head. 

"^^^t,  38  is  the  first  of  a  series  of  clauses  regulating 

^     ^  manner  in  which  compensation  is  to  be  settled  by  a 

One  w^ould  say  that  the  whole  of  that  series 

^>i.ld  apply  to  juries  summoned  to  assess  disputed  com- 

^eation  under   all  circumstances,  whether  the  land 

actually  taken  or  only  intended  to  be  taken ;  and 

*^^  words  used  in  sect.  38  are  large  enough  to  embrace 
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owner  may  give  notice  in  writing  to  the  Company  of  Queen*s  Bench, 
the  amount  of  his  claim^  and  require  them  to  issue  their 
warrant  for  summoning  a  j  ury ;  and^  unless  the  Company      Railstokk 
be  willing  to  pay  the  amount  claimed^  they  shall  within      YoRr  &c. 
twenty  one  days  issue  their  warrant,  and,  in  default        pany. 
thereof,  shall  be  liable  to  pay  the  amount  claimed.  Here 
the  landowner  has  given  such  a  notice,  and  the  Com- 
puiy  have  issued  their  warrant :  but  the  landowner  says 
that  the  warrant  issued  under  secL  68  is  void  for  want 
ofsoch  a  notice  as  is  required  by  sect  38.    But  I  think 
^  reason  for  a  notice  under  sect.  38  does  not  apply 
^uider  such  circumstances.     The  earlier  part  of  the  sta- 
ble applies  to  cases  in  which  the  Company  is  actor  and 
^^eldng  to  take  land  in  possession  of  another.     In  such 
^  Cose  the  statute  provides  that  the  Company,  who  are 
Actors  and  about  to  issue  the  warrant  of  their  own  ac- 
and  against  the  will  of  the  landowner,  shall  give 
notice  of  their  intention,  and  offer  him  a  sum  of 
'^oney  by  way  of  compensation,  and  allow  him  time  to 
^^Hsider  whether  he  will  accept  that  sum.      This  is 
^^06t  just  and  reasonable :  and  the  clauses  down  to  sect. 
*®  ftpply  to  such  a  case.     But  sect.  68  applies  to  a 
^^fferent  state  of  things,  where  the  land  has  been  ac- 
^^^Udljr  taken,  and  the  landowner  demands  compensa- 
^on.    The  statute,  in  that  case,  where  the  landowner 
^  actor  and  takes  the  initiative,  provides  that  he  shall 
l^ve  notice  to  the  Company,  and  that  he  shall  fix  the 
Bom  which  he  is  willing  to  take :  and  the  landowner 
inows  that,  if  they  do  not  agree  in  writing  to  pay  him 
that  sum,  they  must  issue  their  warrant  within  twenty 
one  days :  and,  as  he  knows  this,  no  notice  is  required. 
Ab  to  the  difficulty  in  case  the  claimant  desires  to  have 
a  special  jury,  it  seems  to  me  that,  as  the  only  con- 
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tingency  is  that  the  Company  either  pay  the  money 
claimed  or  issue  their  warranty  and  the  claimant  knows 
this,  it  is  no  great  hardship  upon  him  if  he  is  com- 
pelled to  signify  his  desire  to  have  a  special  jury  at 
the  same  time  that  he  requires  the  Company  to  sum- 
mon a  jury  at  all.  It  does  not  appear  reasonable  to 
-suppose  that  the  Legislature  would  make  two  separate 
sets  of  provisions  applicable  to  the  same  state  of  things. 
I  think  that  sect.  38  does  not  apply  to  proceedings 
under  sect.  68 ;  and,  consequently,  that  there  should 
be  judgment  for  the  defendants  (a). 

Judgment  for  defendants  (b). 

(a)  See  Richardson  v.  Soutli  Eastern  RaUwmf  Compamf,  in  the  Common 
Pleas,  Trmity  Term,  1851  (not  yet  reported). 
(6)  Reported  by  C.  Blackburn,  Esq. 


Davis  against  Samuel  Cary. 

T^EBT  on  bond.     The  bond  and  condition  were  set 
out  on  oyer.    The  obligation  was  joint  and  several. 


FrieU^, 
MaySltL 

By  a  local 
turnpike  act, 
S6  G,  2. 

treasurer^ofthe  ^7  Joseph  Cary  (described  as  treasurer  of  the  Shepton 

S,  M,  turnpike 

roads  is,  when  required,  to  account  to  the  trustees  and  pay  the  balance  to  them. 

Debt  on  bond  (dated  1822)  conditioned  that  J,  C,  treasurer  of  tlie  &  ilH  turnpike  roads» 
should  account  and  pay  according  to  the  directions  of  stat.  26  G.  2.  £.71..  and  of  the  then 
general  turnpike  act,  3  G,  4.  c.  126.  Plea :  that  so  much  of  stat  3  G.  4.  c.  126.  as  is  re^ 
ferred  to  in  the  condition  was  repealed  by  stat.  4  G,  4.  c.  95.,  and  that  J.  C,  duly  accounted 
and  paid  up  to  the  time  of  the  repeal.  Replication,  assigning  breaches :  1.  That  J.  C.  re- 
cei?ed  money  and  did  not  account  for  it,  though,  aflcr  the  repeal  of  stat.  3  G.  4.  c.  1 26. , 
he  was  required  by  tffe  trustees  to  render  on  account  to  persons  appointed  by  them  to 
recei?c  it ;  2.  That  J,  C.  recei?ed  moneys  which  he  had  not  paid  over  and  which  still  re- 
mained in  his  hands.     On  demurrer  to  the  rejoinder, 

Held  :  That,  so  much  of  the  condition  as  related  to  accounting  under  stat  3  G.  4.  c  126. 
having  become  impossible  by  the  act  of  the  Legislature,  the  obligation,  so  far  as  related  to 
that,  was  saved ;  but  that,  so  far  as  related  to  accounting  under  the  local  act,  the  con* 
dition  remained  possible.  2.  That  the  1st  breach  was  bad,  as  the  local  act  did  not  require 
the  treasurer  to  account  to  persons  appointed  by  the  trustees,  and  stat.  3  G.  4.  c.  1 26.>  which 
does  so  require,  was  repealed.  3.  That  the  second  breach  was  bad,  as  there  was  no  alle- 
gation that  the  treasurer  was  required  to  pay  the  balance.  4.  That  the  plea  was  bad,  as 
not  shewing  that  the  condition  was  performed  as  far  as  was  still  possible  after  the  repeal 
of  stat  3  G.4.  c«'l26. 
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MaUet  turnpike  roads  under  tbe  Shepfon  Mallet  turn-  ^*'^*'  ^«»«*- 

pike  acts   passed  in  26  G.  2.,  5  G.  3.,  20  G.  3.,   and '__ 

31  6.  3.)  and  the  defendant  and  another,  in  the  penal        ^^^" 

Bom  of  2000/.     The  condition  was,  «  that,  if  the  above        C^»^- 

bonnden  Jateph  Cart/y  his  executors  or  administrators, 

shall  duly  and  faithfully  account  for,  apply  and  pay 

ifl  and  every  the  sum  and  sums  of  money  which  hath 

come  or  shall  come  to  his  hands  as  treasurer  of  the 

tonpike  roads  aforesaid,  according  to  the  direction  and 

true  intent  and  meaning  of  the  said  acts  (a),  and  of 

the  statute  made  &c  (3  G.  4.  c.  126.),  *  for  regulatmg 

tonipike  roads,'  then  the  above  written  obligation  to 

be  void,  or  else  to  remain  in  full  force*" 

Plea :  That  so  much  of  the  provisions  of  stat.  3  G.  4. 
C.126.  as  is  referred  to  in  the  condition  was  repealed 
by  staL  4  G.  4.  e.  95. ;  and  that  Joseph  Gary  did  at  all 
^es,  up  to  and  until  the  said  repeal  of  the  said  provi- 
Bunos,  account  for  and  pay  &c. :  averring  performance 
up  to  that  time  in  the  terms  of  the  condition. 

Heplication,  assigning  breaches :   First  breach  :  That 

JoKpk  Cory  received  as  treasurer,  at  divers  times  after 

t^  making  of  the  bond,  and  before  the  commencement 

<>f  the  suit,  moneys  amoimting  to  a  large  sum,  and  would 

*ot  account  for  them ;  but,  on  the  contrary,  although, 

after  the  repeal  of  the  provisions  of  stat.  3  G.  4.  c.  126., 

he  was  required  by  certain  persons  named,  being  the 

trustees  of  the  turnpike  roads,  to  render  an  account  in 

writing  to  persons  appointed  by  them  to  receive  the 

same,  and  although  a  reasonable  time  had  elapsed,  he 

refused  and  neglected  to  do  so.    Third  breach:  That, 

whilst  Joseph  Gary  was  treasurer,  and  after  the  making 

(a)  Se«,  a«  to  stat.  S6  G.  2.  c.  71.,  p.  424.  poet. 
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of  tbe  obligation,  on  divers  days  both  before  and  after 
the  repeal  of  the  provisions  of  stat.  3  G,  4.  e*  126.» 
divers  sums  of  money  came  to  his  hands  as  such 
treasurer ;  yet  he  did  not  account  for,  apply  and  pay 
all  such  moneys  according  to  the  directions  and  intent 
of  the  said  acts,  and  of  stat.  3  G.  4.  c.  126. ;  but,  on  the 
contrary,  2063/.  195.  ^id,,  parcel  of  the  moneys  so  re- 
ceived, remained  in  his  hands:  and,  although  during 
all  the  time  herein  mentioned  there  were,  and  still  are, 
certain  persons  entitled  to  receive  the  same,  to  wit  cer- 
tain persons  being  the  trustees  of  the  Shepton  Mallet 
roads,  and  although  the  trustees  were  ready  and  willing 
to  accept  and  receive  the  same  moneys,  and  although 
no  othei^  persons  were  authorised  in  writing  under  the 
hands  of  the  trustees  or  any  of  them  to  receive  the 
said  moneys,  and  although  a  reasonable  time  for  paying 
the  moneys  so  remaining  in  his  hands  has  elapsed,  yet 
J.  C.  has  never  paid  the  said  'sum  or  any  part  to  the 
trustees,  and  it  remains  due  and  unpaid  to  them. 

Bejoinder  to  the  first  breach :  that  the  moneys  re- 
ceived by  «/•  C,  as  in  that  breach  mentioned,  were 
partly  received  before  the  repeal  of  the  provisions  of 
stat.  3  G.  4.  c.  126.,  and  for  those  he  duly  accounted ; 
and  that  the  rest  of  the  money  in  that  breach  men- 
tioned was  received  after  the  repeal :  verification.  To 
the  third  breach,  that  the  money  remaining  unpaid,  as 
in  that  breach  mentioned,  was  wholly  received  after 
the  repeal  of  the  provisions  of  stat.  3  G.  4.  c.  126.  : 
verification. 

General  demurrer  to  both  rejoinders.     Joinder. 

The  demurrers  were  now  argued  {a). 


(a)  Before  Lord  Campbell  C.  J.,  Patietont  Coleridge  and  Erie  Js. 
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Buit,  for  the  plaintiff.     The  bond  was  taken  from  Q^teeti't  Bench, 

tlie  defendant  as  surety  for  the  treasurer  of  the  Shqn 1_ 

t4m  MaUet  turnpike  roads.     The  repair  and  widening        ^^^ 
of  these  roads  was  provided  for  by  a  local  act,  26  G.  2*        C^^- 
Ci  71.  (a),  which  was  continued  by  acts  passed  in  the 
5th,  20th  and  35th  G.  3.     The  condition  of  the  bond 
is  that  the  treasurer  shall  account  for  and  pay  all  moneys 
aocording  to  the  true  intent  of  the  acts  then  in  force. 
When  the  bond  was  executed  (3l8t  December  1822), 
the  general  turnpike  act  in  force  was  stat.  3  G.  4.  c.  126. 
Sect  76  of  that  statute  requires  that  the  treasurer  shall 
fP-re  security  for  the  due  and  faithful  execution  of  his 
office.    That  section  still  remains  in  force.     But  the 
manner  in  which  he  was  to  account  was  provided  for  in 
sect.  77.     Stat  4  G.  4.  c.  95.  s.  46.  repeals  that  77th 
section,  and,  by  sect  47,  enacts  in  lieu  of  it  other  pro- 
visions.    The  argument  for  the  defendant  seems  to  be 
that  this  so  altered  the  duty  of  the  treasurer  that  the 
sureties  were  thereby  discharged.     But  that  is  not  so. 
The  duty  of  the  treasurer,  and  the  manner  in  which  he 
shall  account,  remain  the  same :  the  enactments  differ 
only  as  to  the  manner  in  which  the  accounting  shall  be 
enforced,  and  the  officer  who  has  failed  to  account  be 
proceeded  against,  which  in  no  way  affects  the  surety. 
A  change  by  statute  does  not  necessarily  discharge  a 
surety;  London,  Brighton  and   South  Coast  Railway 
Company  v.  Goodwin  (b). 


(a)  An  act  for  repairing  and  widening  the  roads  therein  mentioned, 
leading  to  and  from  the  totrns  of  Sh^pton  Maliet  and  Jvtlchester,  in  the 
county  of  Somenet,  The  material  enactment,  as  to  accounting,  is  quoted 
in  the  judgment  of  the  Court 

ib)  S  £xck,  320. 

£  £   3 
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Montague  Smithy  for  the  defendant.     It  appears^  by 
the  note  to  the  report  of  that  case  (a),    that  in  the 
Amalgamation  Act  of  the  Londouy  Brighton  and  South 
Coast  Railumg  Company  there  was  an  express  enact- 
ment Testing  in  the  new  company  the  rights  and  re- 
medies which  the  dissolved  companies  had«   and  the 
securities  granted  to  them.    [Lord  Campbell  C.  J.  That 
perfectly  explains  the  decision  of  the  Court  of  Ex- 
chequer,  which  had  at  first  seemed  to  me  very  astonish- 
ing.]  The  plea  in  this  case  is  good.     If  the  condition 
of  a  bond  become  impossible  by  the  act  of  God^  or  of  tbe 
law,  the  obligation  is  saved ;  Com.  Dig.  Condition  (D  *J\ 
On  the  passing  of  stat.  4  G.  4.  c.  95.  it  became  im-> 
possible,  by  the  act  of  the  law,  to  account  according  to 
the  provisions  of  stat.  3  G.  4*  c.  126. ;  for  those  pror 
visions  were  repealed.     The  provisions  substituted  for 
them  are  not  the  same :  and,  though  the  differences  are 
not  very  great,  still  the  treasurer  might  have  done  all 
that  was  required  by  the  one  statute,  and  not  have  done 
what  was  required  by  the  other.     [Patteson  J.     He  is 
to  account  according  to  the  provisions  of  the  local  acts 
and  of  stat  3  G»  4.  c.  126.     The  local  acts  are  not  re-^ 
pealed ;  and  it  is  still  possible  to  account  according  to 
them.     But  then  the  question  arises,  whether  either  of 
the  breaches  assigned  is  a  breach  of  the  condition  to 
account  according  to  the  local  acts.] 


Butty  in  reply.  The  last  breach  is  not  paying  over 
the  balance.  [Lord  Campbell  C.  J.  It  would  be  bad 
on  special  demurrer,  as  the  breach  does  not  expressly 
shew  that  the  trustees  required  him  to  pay.  We  are, 
however,  to  decide  whether  it  is  good  after  pleading 


(a)  H  Exch,  327. 
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Offer*']    On  general  demurrer^  the  breach  must  be  taken   Queen**  Bench. 

to  aver  a  request ;   Varley  v.  Manton  (a).  \ 

Cur.  adv.  vult.         ^^^ 

V. 


Lord  Cahpbell  C*  J.,  on  a  subsequent  day  in  this 
term  (June  llih),  delivered  the  judgment  of  the  Court 
This  was  an  action  on  a  bond,  dated  3Ist  Decembir 
1822,  executed  by  the  defendant  as  surety  for  Joseph 
Canfi   the  treasurer  of  the  Sheptan  MaUet  turnpike 
roads  under  stat  26  G.  2.  e.  71.,  continued  by  seveial 
other  acts.     The  condition  of  the  bond  is,  that,  if  the 
above  bounden  Joseph  Cary  **  shall  duly  and  faithfully 
account  for,  apply  and  pay  all  and  every  the  sum  and 
sums  of  money  which  halli  come  or  shall  come  to  his 
hands  as  treasurer  of  the  turnpike  roads  aforesaid,  ac- 
cording to  the  direction  and  true  intent  and  meaning 
of  the  said  acts,  and  of  the  statute  made  in  the  3rd 
year  "  &c  (3  G.  4.  c.  126.),  then  the  bond  to  be  void^ 
•The  plea  states  that  stat.  3  G.  4.  e.  126.  was  repealed 
by  stat  4  G.  4.  c.  95.,  and  alleges  performance  up  to 
the    time  of  repeal:    the   replication   assigns  several 
'breaches,  two  of  which  only  are  set  out  in  the  copy 
"before  us.     The  first  breach  states  that  the  trustees  of 
the  road  (naming  ten  of  them)  required  Joseph  Cary 
to  render  and  give  to  Arthur  Constantine  Phipps  and 
Samuel  Gilletty  then  being  persons  duly  appointed  by  the 
said  trustees  for  the  purpose,  a  full,  true,  fair,  exact  and 
perfect  account  in  writing  with  proper  vouchers  of  all 
moneys  &&;    and  that,  although  a  reasonable  time 
elapsed,  Joseph  Cary  did  not  render  or  give  such  account, 
but  refiised^and  neglected  to  do  so.     The  other  breach 

• 

(a)  9Bing.^63. 
£  £  4 


Caat. 
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states  that  Joseph  Cary  received  large  suins  of  money 
as  treasurer;  yet  he  did  not  duly  and  faitlifully  ac- 
count for,  apply  and  pay  all  and  every  such  last  men- 
tioned sums  of  money,  according  to  the  directions,  true 
intent  and  meaning  of  the  said  acts,  and  of  stat  3  G.  4. 
c.  126.,  and  according  to  the  tenor  and  effect,  true  in- 
tent  and  meaning  of  the  bond.  The  rejoinder  to  the 
first  breach  alleges  performance  up  to  the  repeal  of 
stat.  3  G.  4,  c.  126.,  and,  as  to  the  rest  of  the  moneys, 
avers  that  they  came  to  the  hands  of  Joseph  Cary  after 
the  repeaL  The  rejoinder  to  the  other  breach  states 
that  no  part  of  the  moneys  came  to  the  hands  of  Joseph 
Cary  before  the  repeal  of  stat.  3  G.  4.  c.  126.  To 
those  rejoinders  the  plidntiff  has  demurred  generally. 

The  local  act,  26  G.  2.  c.  71.,  requires  the  trea- 
surer to  give  security:  and  it  enacts  that  he  shall, 
from  time  to  time,  when  and  as  often  as  he  shall  be 
thereunto  required  by  the  trustees,  or  any  seven  or 
more  of  them,  produce,  render,  and  give  up  to  them, 
the  trustees,  or  any  seven  or  more  of  them,  full,  true 
and  fair  accounts  in  writing  of  all  the  moneys  which 
have  been  by  him  received,  how,  to  whom,  and  for 
what,  such  moneys  shall  have  been  paid,  disposed  of,  or 
applied,  together  with  proper  receipts  and  vouchers  for 
such  payments,  and  shall  pay  all  such  moneys  as  upon 
the  balance  of  such  accounts  shall  appear  to  be  in  hia 
hands,  to  the  trustees,  or  any  seven  or  more  of  them, 
or  to  such  person  or  persons  and  for  such  uses  and 
purposes  as  they  or  any  seven  or  more  of  them  shall 
direct  or  appoint ;  and  the  same  section  goes  on  to 
give  power  to  justices,  in  case  of  refusal  to  account  or 
pay,  to  commit  the  party  to  prison  till  he  shall  comply, 
and  to  levy  the  amount  by  distress  warrant* 
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.   The   general  turnpike  act,   3  G.  4.   c.  126.   s.  77.,  QueeiC$  Bench. 

1  A^n 
which  b  referred  to  in  the  condition  of  the  bond,  con- 


tains  similar  provisions  vis  to  accounting,  except  that  it        I>atu 
provides  that  the  officers  shall  render  account  to  the        Cart. 
trustees,  or  to  such  person  ^or  persons  as  they  shall  for 
that  purpose  appoint    This  77th  section  was  absolutely 
repealed    by  stat.  4   G.  4.  c.  95.  «•  46.,  and  nearly 
omilar  provisions  reenacted. 

As  it  became  impossible,  on  the  repeal  of  the  77  th  sec- 
tion of  stat.  3  G.  4.  c.  126.,  for  Joseph  Cary  to  account 
according  to  the  directions  of  that  statute,  the  defendant 
contends  that  ^the  bond  is  no  longer  in  force,  since 
Joseph  Cary  could  not  perform  the  condition  of  it,  and 
that,  not  by  any  fault  of  his,  but  by  the  act  of  the 
Ltfrishiture ;  therefore  that  a  new  bond  ought  to  have 
leen  taken  after  the  passing  of  stat.  4  G.  4.  c.  95. 
This  argument  is  right,  so  far  as  the  enforcing  the 
present  bond  depends  upon  the  enactments  of  stat.  3  G.  4. 
«.  126. ;  but,  if  the  enactments  of  stat.  26  G*  2.  e.  71. 
(the  local  act)  are  sufficient  to  enable  the  plaintiff  to 
^iiforce  the  bond,  the  repeal  of  stat.  3  G.  4.  c.  126.  is 
^material. 

Now,  as  to  the  first  breach,  those  enactments  are  not 

Sufficient :  for  the  local  act  does  not  authorise  the  trus- 

*^C8  to  require  the  treasurer  to  account  to  persons  ap- 

lH>inted  by  them  for  that  purpose,  but  only  to  themselves 

^lie  trustees.    In  order  to  make  the  not  accounting  to 

]>«rson8  so  appointed  a  breach  of  the  condition  of  the 

V>ond,  it  is  necessary  to  introduce  the  enactment  of  the 

V7th  section  of  stat.  3  G.  4.  c.  126.,  which  has  been 

Repealed.     The  first  breach,  therefore,  Is  bad,  Joseph 

i2ary  not  being  by  any  act  referred  to  in  the  condition 

bound  to  account  to  such  persons.. 
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The  other  breach,  however,  does  not  state  any  requi- 
sition to  Joseph   Cory  to  account  or  pay,  but  simply 
negatives  the  accounting  for,  applying  and  paying  the 
moneys  received  according  to  the  directions  of  the  said 
acts,  and  of  stat  3  G.  4.  c.  126.     This  breach,  in  the 
terms  in  which  it  is  couched,  requires  no  aid  from  stat. 
3  G,  4.  c.  126. ;  and  the  allusion  to  that  statute  in  the 
breach  is  mere  surplusage.     The  question,  therefore,  is, 
nrhether  it  be  sufficient  under  the  local  act.     That  act 
provides  that  the  treasurer  shall,  when  and  as  often  as 
he  shall  be  required,  account  and  pay  over  what,  upon 
the  balance  of  such  account,  shall  appear  to  be  in  his 
hands.    The  breach  allies  that  he  has  received  moneys, 
and  that  he  has  not  accounted  for,  applied  or  paid  over 
such  moneys  according  to  the  directions  of  the  act,  Jput 
that  the  moneys  remained  in  his  hands  after  a  reason- 
able time  for  accounting  and  paying  over  had  elapsed, 
and  are  still  unpiud ;  but  it  alleges  no  requisition  to 
account  or  pay.   Now  it  seems  to  be  clear  that  the  bond 
would  not  be  forfeited,  and  that  Joseph  Cory  would 
not  have  failed  in  accounting  for,  applying  and  paying 
over  the  moneys  according   to  the  directions  of  the 
act,  unless  he  had  been  required  so  to  do  by  the  trus- 
tees.    Their  requisition  is  in  the  nature  of  a  condition 
precedent ;  see   Simpson  v.  Routh  (a) :    the  defendant 
has  no  opportunity  of  denying  it,  unless  it  be  averred 
in  some  form.    Assuming,  for  the  sake  of  the  argument, 
that  no  requisition,  or  no  sufficient  one  within  the  local 
act,  was  ever  made  to  Joseph  Cartfy  the  defendant  could 
not  nuse  that  defence  by  traversing  any  of  the  allega- 
tions in  the  breach ;  and  it  would  be  contrary  to  all  the 


(o)  2  B.  4-  C.  6S2. 
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course  of  pleading  to  require  him  to  allege  the  non-   Q^eenU  Bench. 
performance  of  a  condition  precedent  on  the  part  of  the  * 


plaintiff  or  the  trustees:   the  breach  does  not  even        Davis 
allege  that  Joseph  Cary  appropriated  or  converted  the         Caet. 
moneys  to  his  own  us6:    it  merely  states  that  they 
remain  in  his  hands,  and  are  still  unpaid :  and  so  they 
may,  consistently  with  the  condition  of  the  bond,  unless 
he  has  been  duly  required  to  account  and  pay  over. 

We  think  the  want  of  an  averment  to  that  effect  is 
a  fatal  objection  to  this  breach;  and  that  both  the 
breaches  are  bad. 

But  we  are  reminded  that  the  plea  admits  the  non- 
performance of  the  condition  of  the  bond  subsequent  to 
the  repeal  of  stat  3  G.  4.  c.  126,  s.  77.,  and  cannot, 
therefore,  be  supported,  unless,  by  that  repeal,  the  con- 
dition of  the  bond  became  impossible,  and  so  the  bond 
itself  could  not  be  enforced.      We  have   already  ex- 
pressed our  opinion  that  the  repeal  of  that  statute  had 
iiot  that  effect,  but  that  the  bond  continued  in  force, 
^d  breaches  of  it  might  be  assigned  under  the  provi- 
^ons  of  the  local  act.     It  follows  that  the  plea  does  not 
?xiswer  the  whole  of  the  declaration,  but  a  part  only, 
^Xid  is  bad  on  general  demurrer. 

Our  judgment  must  therefore  be  for  the  plaintiff,  for 
^^Vant  of  a  sufficient  plea.    Leave  to  defendant  to  amend 
payment  of  costs. 

Judgment  accordingly  (a). 

(a)  Reported  by  C.  Blackhum,  Esq. 
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^"^y*  Morton  against  Tibbett. 

May  sift  ^ 

The  acceptance    T|EBT  for  goodfl  8old  and  delivered,  and  goods  bar- 

and  actual  re-      JL/ 

ceipt  of  goods,  gained  and  sold.     Plea:  Nunquam  indebitatus* 

which  make  a 

wriuen  memo.  Issue  thereon. 

cesaary  under         On  the  trial,  before  Pollock  C.  B.,  at  the  Cambridge^ 

^Cor!  2.  c^'s!"  '**'^^  Spring  assizes,  1849,  it  appeared  that  the  action 

are  not  such  ^^  brought  to  recover  the  price  of  fifty  quarters  of 

an  acceptance  o  r  j    ^ 

and  receipt  at     wheat.     On  25th  August  1848,   the  plaintiff  and  de- 

will  preclude  ^  "^ 

the  purchaser     fondant  being  at  March  market,  the  plaintiff  sold  the 

from  question* 

ing  the  quantity  wheat  to  the  defendant  by  sample.     The  defendant 

the  goods,  or      Said  that  he  would  send  one  Edglejfy  a  general  carrier 

•  •• 

piiting  t!*/ fart  *°^  lighterman,  on  the  following  morning,  to  receive 

ILToV^r^'  the  residue  of  the  wheat  in  a  lighter  for  the  purpose 

conu^rt bythe  ^f  conveying  it  by  water  from  March,  where  it  then 

effect  of  such  was,  to  JVisbeach ;  and  the  defendant  himself  took  the 

statutory  ac- 
ceptance and      sample   away  with  him.      On   26th   August,   Edgley 

merely  to  dis.  received  the  wheat  accordingly.    On  the  same  day  the 

nec^ityofiT  defendant  sold    the  wheat,  at  a  profit,  by  the  same 

rondum  of  u^  sample,   to  one  Hampson  at    Wisbeach  market.     The 

contrMt.  wheat  arrived    at    Wisbeach    in    due   course  on    the 

Defendant 

purchased  evening  of  Monday  the  28th  August,  and  was  tendered 

wheat  of  plain.  ^  ^  ^      y  ^ 

tiff  by  sample,  by  Edghy  to  Hampson  on  the  following  morning, 
that  the  bulk      whcu  he  rcfused  to  take  it,  on  the  ground  that  it  did 

should  be  de* 
livered  on  the 

next  morning  to  a  carrier  named  by  himself,  who  was  to  convey  it  to  the  market  town  of 
ly. ;  and  defendant  himself  took  the  sample  away  with  him.  On  the  following  morning 
the  bulk  was  delivered  to  the  carrier ;  and  the  defendant  resold  it  at  IV,  on  that  day  by 
tlie  same  sample,  l^e  carrier  conveyed  tlie  wheat,  by  order  of  defendant,  who  had  never 
seen  it,  to  the  subvvndve,  who  rejected  it  as  nf>t  corresponding  with  the  sample ;  and 
defendant,  on  notice  of  this,  repudiated  his  contract  with  plaintiU'on  the  same  ground. 

Held,  that  there  was  evidence  to  warrant  a  jury  in  finding  acceptance  and  actual 
receipt  by  defendant,  within  the  meaning  of  stat.  29  Car,  i,  c.  3.  <.  1 7. 
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not  correspond  with  the  sample.    Up  to  this  time  the  Queen*i  Bench, 

defendant  had  not  seen  the  wheat ;  nor  had  any  one ' 

examined  it  on  his  behalf.  Notice  of  Ilampson'a  re-  Moetom 
podiation  of  his  contract  was  given  to  the  defendant ;  Timitt. 
and  the  defendant,  on  Wednesday  the  30th  August^  sent 
a  letter  to  the  phuntiff  repudiating  his  contract  with 
the  plaintiff  on  the  same  ground.  There  was  no  me- 
morandum in  writing  of  the  bargdn  within  section  17 
of  the  Statute  of  Frauds,  29  Car.  2.  c.  3. ;  and  it  was 
objected  for  the  defendant  that  there  was  no  evidence 
of  acceptance  and  receipt  to  satisfy  the  requirements 
of  the  same  section.  The  Lord  Chief  Baron  over- 
ruled the  objection ;  and  the  counsel  for  the  defendant 
addressed  the  jury  exclusively  on  the  question  of  such 
acceptance  and  receipt.  A  verdict  was  found  for  the 
plaintiff,  and  leave  given  to  move  to  enter  a  nonsuit, 
if  the  Court  should  think  either  that  there  was  no 
evidence  of  acceptance  and  receipt,  or  no  such  evi- 
dence as  justified  the  verdict.  fVbrlledffe,  in  Easter 
term  1849,  obtained  a  rule  nisi  accordingly.  In  this 
term  {May  22d)  (a), 

Andrews  and  G*Malley  shewed  cause.  The  evidence 
justified  the  verdict.  Delivery  to  the  carrier  was  de- 
livery to  the  defendant ;  Dutton  v.  Solomonson  {b\ 
Hart  V.  Sattley  (c) :  and  the  resale  was  a  strong  in- 
dication of  acceptance ;  Chaplin  v.  Rogers  (tf),  Blen^ 
kinsop  V.  Clayton  (c),  Udan  v.  Dudfield  (g)  (recognised 
in  LUlytokite  v.  Deverettx {h)).     The  authorities  have 

(a)  Before  Lord  Campbell  C.  J.,  PaUeton^  Coleridge  and  Erie  Js. 
(6)  SB.^  P.  583.  (c)  3  Campb.  529. 

(<f)  1  Eaeif  198.  (e)  7  TaunL  597. 

U)  IdB.  302.  (A)  15  M,  i  W.  285. 
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been  lately  reviewed  in  Bushel  v.  Wheeler  («),  where 
this  Court  held,  that  it  was  a  question  of  fact,  whether, 
under  all  the  circumstances,  there  had  been  an  accept- 
ance, and  that  the  lapse  of  a  reasonable  time  without 
repudiation   was   itself  some  evidence  of  acceptance. 
That  decision  was  commented  on,  but  not  questit)ned, 
by  the  Court  of  Exchequer  in  Norman  v.  Phillips  {b). 
There,  the  defendant,  a  builder  at  Wallingfordy  gave 
an  order  for  timber  to  be  sent  by  railway  from  London 
to  WaMingfordi  &s  had  been  the  practice  on  previous 
dealings  between  the  parties.      The  timber  was  ac- 
cordingly sent  to  the    Wallingford  station    on    19th 
April;  defendant  had  notice,  and  did  not  repudiate 
till  28th  May.     It  was  held  that,  although,  according 
to  Bushel  V.  Wheeler  (a),  it  could  not  be  denied  that 
there  was  a  scintilla  of  evidence  of  acceptance,  yet 
there  was  not  enough  to  warrant  the  jury  in  finding 
an  acceptance.     But  in  Norman  v.  Phillips  (b)  there 
was  no  resale  or  other  act  of  ownership  to  shew  ac- 
ceptance.    Alderson  B.  there  adopted  the  principle  that 
acceptance,   under  the   Statute,  means  ''such  an  ac- 
ceptance as  precludes  the  purchaser  from  objecting  to 
the  quality  of  the  goods ;  as,  for  instance,  if,  instead  of 
sending  the  goods  back,  he  keeps  them  or  uses  them  ; " 
and  he    referred  (c)    to   Johnson  v.   Dodgson  (rf),    as 
shewing  that  the  purchaser  is  not  so  precluded  by  his 
directing  them  to  be  sent  by  a  particular  conveyance, 
and  their  being  so  sent.   Even  this  doctrine  cannot  avail 
the  defendant,  for  he  did  preclude  himself,  by  his  resale, 


(a)  8  Jwritt,  532 ;  post  p.  442.  note, 
(c)  14  Af.^  FT.  279. 


(&)  14  M,  4-  W,  211. 
(d)  2  Af .  ^  fT.  653. 


XIII.  VICTORIA.  4Si 

firom  objecting  to  the  quality.    In  Baines  v.  Jevons^a),  Q^^eefCt  Bench. 

where  there  had  been  no  resale,  nor,  indeed,  any  act  

done  by  the  defendant  in  respect  of  the  goods.  Alder*  Momok 
wn  B.  said,  in  summing  up  to  the  jury :  "  The  question  Tuiett. 
here  iet,  whether  the  defendant  has  accepted  thia  fire^ 
engine  ?  We  find  that  the  defendant  takes  a  person 
to  look  at  it,  and  says  who  is  likely  to  want  it.  You 
will  say  whether  that  is  not  a  dealing  with  it  as  his 
own;  and  when  another  witness  asks  him  what  he  is 
gmng  to  do  with  it,  .the  defendant  does  not  say  that  it 
is  not  his ;  but  he  replies,  *  I  know  what  I  am  going 
to  do  with  it.'  And  in  his  observations  to  Mr.  Netd, 
he  speaks  as  if  it  were  his  own.  You  will  consider 
whether  this  convinces  you  that  the  defendant  treated 
this  fire-engine  as  his  own,  and  dealt  with  it  as  such ; 
for,  if  so,  the  plaintiff  is  entitled  to  a  verdict"  Here 
the  bulk  was  delivered ;  and  the  defendant  had  an  op- 
portunity of  inspecting  it  and  of  ascertaining  that  the 
quantity  and  quality  were  in  conformity  with  the  con- 
tract. [Erie  3.  The  purchaser  has  a  right  to  object 
that  the  bulk  does  not  correspond  with  the  sample^ 
after  acceptance  within  the  Statute  of  Frauds.  Lord 
Campbell  C.  J.  The  acceptance  under  the  statute  is 
merely  instead  of  a  memorandum ;  where  there  is  a 
memorandum,  the  purchaser  may  repudiate  the  goods 
if  they  do  not  agree  with  the  sample.] 

Worlledge  and  Couch,  Icontri.  The  question  is,  not 
-whether  there  was  any  evidence,  but  whether  there 
was  evidence  sufficient  to  justify  the  verdict.  In 
Astey  v.  Emery  {b)  barley  was  sent  in  the   mode  of 

(a)  7  C.  $  P.  288.  (6)  4  Af .  J  &  262. 
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conveyance  directed  by  the  purchaser,  who  appointed 
an  agent  to  see  it  delivered  and  measured  and  put  up, 
and  requested  time  to  pay,  which  was  allowed  him; 
yet  it  was  held  that  this  did  not  amount  to  an  accept- 
ance. In  Tempest  v.  Fitzgerald  (a)  the  vendee  had 
exercised  acts  of  ownership ;  yet  it  was  held  that  there 
was  no  acceptance;  and  Carter  v.  Totissaint (b)  is  to 
the  same  effects  In  Bushel  y.  Wheeler  {c)  there  was 
unreasonable  delay  before  the  goods  were  repudiated ; 
here  the  repudiation  was  prompt.  The  resale  is  no- 
thmg.  The  defendant  never  examined  the  wheat :  he 
made  over  his  bargain  to  Hampson ;  and  Hampson,  who 
was  in  the  defendant's  place,  and  whose  act  is  adopted 
by  the  defendant,  repudiated  the  wheat  on  its  delivery  to 
him.  In  Chaplin  v.  Rogers  (d)  the  sub-vendee  accepted 
and  took  away  the  goods.  Resale  by  vendee  and  pay- 
ment to  him  do  not  destroy  the  vendor's  right  of  stop* 
page  in  transitu ;  Craven  v.  Ryder  (e).  That  there  can 
be  no  acceptance  so  long  as  the  purchaser  has  the 
right  of  objecting  to  the  quantity  or  quality  of  the 
goods,  is  established,  not  only  by  Norman  v.  Phillips  (jr), 
but  by  Howe  v.  Palmer  (Ji),  Hanson  v.  Armitaffe{i), 
Smith  V.  Surman  (A),  and  Acebal  v.  Levy  (/). 

Cur.  adv.  vult 


Lord  Campbell,  C.  J.,  now  delivered  judgment. 
In  this  case  the  question  submitted  to  us  is,  whether 
there  was  any  evidence  on  Vhich  the  jury  could  be 


(a)  S  B.  ^  AUL  680. 

(c)  Post,  p.  442.  note;  8  JuriU,  532. 

(e)  6  Taunt.  433. 

(A)  S  B.^  AUL  321. 

{k)  9B.^  a  561. 


(b)  5  B.i  Aid.  H55. 
((f)  1  Eait,  192. 
(g)  14  M.^  jr.  277. 
(i)  5B.^  Aid,  557. 
(0  10  Bing.  377.  384. 
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justified  in  findmg  that  the  buyer  accepted  the  goods 
and  actually  received  the  same,  so  as  to  render  him 
liable  as  buyer,  although  he  did  not  give  anything  in 
earnest  to  bind  the  bargain,  or  in  part  payment,  and 
there  was  no  note  or  memorandum  in  writing  of  the 
bargain. 

It  would  be  very  difficult  to  reconcile  the  cases  on 
this  subject :  and  the  difference  between  them  may  be 
accounted  for  by  the  exact  words  of  the  17th  section  of 
the  Statute  of  Frauds  not  having  been  always  had  in 
recollection.  Judges,  as  well  as  coimsel,  have  supposed 
that,  to  dispense  with  a  written  memorandum  of  the 
bai^ain,  there  must  first  have  been  a  receipt  of  the 
goods  by  the  buyer,  and,  after  that,  an  actual  accept- 
ance of  the  same.  Hence,  perhaps,  has  arisen  the 
notion  that  there  must  have  been  such  an  acceptance 
as  would  preclude  the  buyer  from  questioning  the 
quantity  or  quality  of  the  goods,  or  in  any  way  dis- 
puting that  the  contract  has  been  fully  performed  by 
the  vendor.  But  the  words  of  the  act  of  parliament 
are :  '^  No  contract  for  the  sale  of  any  goods,  wares 
and  merchandizes,  for  the  price  of  10/.  sterling  or 
upwards,  shall  be  allowed  to  be  good,  except  the 
buyer  shall  accept  part  of  the  goods  so  sold,  and 
actually  receive  the  same,  or  give  something  in  earnest 
to  bind  the  bargain,  or  in  part  of  payment,  or  that  some 
note  or  memorandum  in  writing  of  the  siud  bargain  be 
made  and  signed  by  the  parties  to  be  charged  by  such 
contract,  or  their  agents  thereunto  lawfully  authorized." 
It  is  remarkable  that,  notwithstanding  the  importance 
of  having  a  written  memorandum  of  the  bargain,  the 
Legislature  appears  to  have  been  willing  that  this  might 
be  dispensed  with,  where  by  mutual  consent  there  has 
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[ sum  in  earnest  to  bind  the  bargiun,  or  in  part  payment. 


Morton      jg  guflScient.     This  act  on  the  part  of  the  buyer,  if 
TiBBRT.      acceded  to  on  the  part   of  the  vendor,  is  sufficient. 
The  same  effect   is  given    to    the  corresponding  act 
by   the  vendor  of  delivering  part  of  the  goods  sold 
to  the  buyer,  if  the  buyer  shall  accept  such  part  and 
actually  receive  the  same.     As  part  payment,  how- 
ever minute  the  sum  may  be,  is  sufficient,  so  part 
delivery^  however  minute  the  portion  may  be,  is  suffi- 
cient.    This  shews  conclusively  that  the  condition  im- 
posed was  not  the  complete  fulfilment  of  the  contract 
to  the  satisfaction  of  the  buyer.     In  truth  the  effect  of 
fulfilling  the  condition  is  merely  to  waive    written 
evidence  of  the  contract,  and  to  allow  the  contract  to 
be  established  by  parol  as  before  the  Statute  of  Frauds 
passed.  The  question  may  then  arise,  whether  it  has  been 
performed  either  on  the  one  side  or  the  other.     The 
acceptance  is  to  be  something  which  is  to  precede,  or  at 
any  rate  to  be  contemporaneous  with,  the  actual  receipt 
of  the  goods,  and  is  not  to  be  a  subsequent  act  after  the 
goods  have  been  actually  received,  weighed,  measured 
or  examined.     As  the  act  of  parliament  expressly  makes 
the  acceptance  and  actual  receipt  of  any  part  of  the 
goods  sold  sufficient,  it  must  be  open  to  the  buyer  to 
object  at  all  events  to  the  quantity  and  quality  of  the 
residue,  and,  even  where  there  is  a  sale  by  sample,  that 
the  residue  offered  does  not  correspond  with  the  sample. 
We  are  therefore  of  opinion  that,  whether  or  not  a 
deUvery  of  the  goods  sold  to  a  carrier  or  any  agent  of 
the  buyer  is  sufficient,  still  there  may  be  an  acceptance 
and  receipt  within  the  meaning  of  the  act,  without  the 
buyer  having  examined  the  goods  or  done  anything  to 
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preclude  him  firom  contending  that  they  do  not  cor*   Queen*t  Bench. 

zeqpond  with  the  contract.     The  acceptance  to  let  in _* 

parol  evidence  of  the  contract  appears  to  us  to  be  a  Mo»tok 
different  acceptance  from  that  which  affords  conclusive  Tubitt. 
evidence  of  the  contract  having  been  fulfilled. 

We  are  therefore  of  opinion  in  this  case  that,  although 
the  defendant  had  done  nothing  which  would  have  pre^ 
duded  him  firom  objecting  that  the  wheat  delivered  to 
Edgley  was  not  according  to  the  contract,  there  was 
evidence  to  justify  the  jury  in  finding  that  the  defendant 
accepted  and  received  it. 

We  will  now  examine  the  cases  which  are  supposed 
to  prove  the  doctrine  that  there  can  be  no  acceptance 
within  the  meaning  of  the  Statute  of  Frauds  unless  the 
buyer  is  precluded  from  objecting  that  the  vendor  has 
not  fully  performed  the  contract  on  his  part.  The  first 
of  these  was  Howe  v.  Palmer  (a),  which  we  clearly  think 
was  well  decided,  although  we  cannot  concur  in  all  the 
reasons  given  for  the  decision.  There,  the  only  evi- 
dence of  acceptance  and  receipt  was,  that  the  agent  of 
the  vendor  who  had  verbally  sold  to  the  defendant 
twelve  bushels  of  tares,  part  of  a  larger  quantity  in  the 
vendor's  possession,  had  measured  off  twelve  bushels  of 
the  tares,  and  set  them  apart  for  the  purchaser.  Ac- 
cording to  the  contract,  they  were  to  remain  in  the  pos- 
session of  the  vendor  till  called  for.  The  purchaser 
therefore  neither  had  accepted  nor  received  the  goods. 
Abbott  C.  J.  does  say :  "  K  he  had  once  accepted,  he 
could  not  afterwards  make  any  objection,  even  if  it 
turned  out  that  the  tares  did  not  correspond  with  the 
aan^le."    But  this  observation  was  quite  unnecessary 

(a)  3  B.i  Ald,S2l, 
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for  the  determiaation  of  the  case ;  and,  with  the  most 
sincere  respect  to  the  great  Judge  from  whom  it  fell,  we 
do  not  think  that  it  is  applicable.  The  proper  raJdo 
decidendi  seems  to  us  to  be  given  by  Holroyd  J.,  where 
he  says :  ^'  In  this  case  there  has  been  no  actual  receipt 
of  any  part  of  the  goods  sold  within  the  usual  meaning 
of  the  term,  and  I  think  that  what  has  been  done  ought 
not  to  be  considered,  in  point  of  law,  as  an  acceptance* 
For,  supposing  that  it  was  made  part  of  the  contract  in 
this  case,  that  the  seller  should  set  apart  and  measure 
the  thing  sold ;  that  would  not  make  the  act  of  measur- 
ing amount  to  a  virtual  acceptance,  or  receipt  of  the 
goods  by  the  buyer."  The  next  case  relied  upon  is 
Tempest  \.  Fitzgerald  (a\  where,  in  an  action  for  the 
price  of  a  horse  that  had  died  after  the  time  when  he 
was  sold  by  parol,  and  before  he  was  delivered  or  paid 
for,  the  question  arose  upon  whom  the  loss  should  fall. 
The  only  evidence  of  acceptance  and  receipt  was  that, 
while  the  horse  remained  in  the  possession  of  the  vendor, 
the  purchaser  made  his  servant  gallop  the  horse  and 
gave  som^  directions  about  his  treatment,  requesting 
that  he  might  be  kept  by  the  vendor  a  week  longer. 
The  Court  held  that  there  had  been  no  acceptance  and 
receipt  of  the  horse  by  the  purchaser.  But  the  case  has 
little  connection  with  the  doctrine,  contended  for,  that 
there  must  be  an  opportunity  for  the  vendor  to  inspect 
the  quality  of  the  thing  sold :  and  Abbott  C.  J.  founds 
his  judgment  upon  this  consideration,  that  the  defendant 
had  no  right  of  property  in  the  horse  till  the  price  was 
paid,  and  could  not  till  then  exercise  any  act  of  owner* 
ship  over  him.     Holroyd  J.    says :  "  there  is  no  evi- 


(a)  S  Z?.  ^  Aid.  6S0. 


{€)  9B.i  a  561. 
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deuce  to  shew  that "  the  vendor  '^  had  ever  parted  with  QueenU  Stnck. 

the  possession  '*  of  the  horse.     Next  comes  Hanson  v.   * 

Armitage  (a).  There  the  vendor,  who  resided  in  London,  Moetom 
having  been  in  the  habit  of  selling  goods  to  a  customer  Tibbht. 
in  the  country,  and  of  delivering  them  to  a  wharfinger 
to  be  forwarded  by  the  first  ship  in  pursuance  of  a 
verbal  order  firom  the  customer,  delivered  a  parcel  of 
goods  to  the  wharfinger  to  be  forwarded  in  the  usual 
manner.  The  customer  had  done  nothing  beyond  giving 
the  verbal  order  for  the  goods.  Abbott  C.  J.  in  a  very 
few  words  delivered  the  judgment  of  the  Court,  that  an 
action  could  not  be  maintained  for  the  price  of  the 
goods,  on  the  ground  that  the  acceptance  in  this  case, 
tLOt  being  by  the  party  himself,  was  not  sufficient,  re- 
ferring to^ Howe  Y.  Palmer  (J);  where,  he  says,  "it  was 
held  that  there  could  be  no  actual  acceptance  so  long  as 
the  buyer  continued  to  have  a  right  to  object  either  to 
the  quantum  or  quality  of  the  goods."  But  the  decision 
may  well  stand  on  other  grounds :  and  we  may  observe 
that  it  is  an  actual  receipt  of  the  goods  which  the  statute 
requires,  and  not  an  actual  acceptance.  Carter  v.  TotiS' 
saint  (c)  was  likewise  relied  upon :  but  it  was  merely 
(like  Tempest  v.  Fitzgerald  (d)  )  a  case  of  a  sale  by  parol 
of  a  horse  that  remained  always  in  the  possession,  and 
under  the  controul,  of  the  vendor,  so  that  he  could  not 
have  been  accepted  and  received  by  the  purchaser. 
Abbott  C.  J.  says :  **  the  plaintiffs'  character  of  owner 
remained  unchanged  from  first  to  last."  The  next  case 
is  Smith  V.  Surman  (e) :  and  there,  after  a  sale  of  timber 
by  parol,  the  purchaser  had  offered  to  sell  the  butts, 

(fl)  5B.^  Aid.  557.  (b)  3B.^  Aid,  f^2l. 

(c)  5B,^  Aid,  S55.  {d)  3  /?.  j-  Aid.  680. 
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1_  timber;  but  the  evidence  clearly  proved  that  the  whole 


MoETOK       continued  to  remain  in  the  possession  of  the  vendor. 

TnwwT.  The  Court,  as  might  have  been  expected,  held  that  there 
could  be  no  receipt  by  the  purchaser  while  the  posses- 
sion of  the  goods  remained  with  the  vendor.  A  very 
learned  Judge,  my  brother  Parke,  does  unnecessarily 
add  (a),  that  'Hhe  later  cases  have  established,  that 
unless  there  has  been  such  a  dealing  on  the  part  of  the 
purchaser  as  to  deprive  himof  any  right  to  object  to  the 
quantity  or  quality  of  the  goods,  or  to  deprive  the  seller 
of  his  right  of  lien,  there  cannot  be  any  part-acceptance." 
That  there  can  be  no  acceptance  and  receipt  by  the  pur- 
chaser while  the  lien  of  the  vendor  remains  is  clear 
enough,  for  the  vendor's  lien  necessarily  supposes  that 
he  retains  the  possession  of  the  goods ;  but  I  must  be 
permitted  to  doubt  whether  the  cases  referred  to  have 
established  the  residue  of  the  rule.  The  last  case  cited 
on  behalf  of  the  defendant  was  Norman  v.  Phillips  (b). 
This  case  very  much  resembled  Hanson  v.  Armitage  (c), 
and  presented  no  stronger  evidence  of  acceptance  and 
receipt.  The  defendant,  living  at  Wallingford,  gave 
the  plaintiff,  a  timber  merchant  in  London,  a  verbal 
order  for  timber,  directing  it  to  be  sent  to  the  Paddington 
station  of  The  Great  Western  Railway,  so  that  it  might 
be  forwarded  to  him  at  Wallingford.  The  timber  was 
accordingly  forwarded  to  the  Wallingford  station ;  but 
the  defendant,  being  informed  of  its  arrival,  refused  to 
have  any  thing  to  do  with  it.  The  Court  held  that, 
although  there  might  be  a  scintilla  of  evidence  for  the 
jury  of  an  acceptance  of  the  timber  within  the  Statute 

(a)  9  B.  6;  C.  577.  (6)  14  M,  ij-  IF,  277. 

(c)  5B.^  jlld,  557. 
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ot  WtSLuds,  yet  there  was  not  sufficient  to  warrant  them  Q:*um^»  Senek 

in  finding  that  there  waa  such  an  acceptance ;  and  the  * 

Court  set  aside  a  verdict  for  the  plaintiff  as  not  war-  Moetom 
ranted  by  the  evidence.  Aldersan  B.  says :  ^^  The 
true  rule  appears  to  me  to  be^  that  acceptance  and  de- 
livery under  the  Statute  of  Frauds  means  such  an  ac- 
ceptance las  precludes  the  purchaser  from  objecting  to 
the  quality  of  the  goods."  He  adds^  what,  with  great 
deference^  is  a  better  reason:  ^'the  carrier  is  only  an 
agent  for  the  purpose  of  carrying ;  and  here  the  pur* 
chaser  himself  immediately  refused  to  take  the  goods." 
It  was  upon  this  reason  that  the  rest  of  the  Court  ap- 
pears to  have  proceeded. 

If  there  were  such  a  rule  as  is  contended  for^  it 
would  be  decisive  against  the  plaintiff  in  this  case ;  for 
the  defendant  never  had  an  opportunity  of  eTamining 
the  goods  sold ;  there  is  no  evidence  that  Edgley  was 
his  agent  for  that  purpose ;  and  he  had  done  nothing  to 
preclude  him  from  objecting  to  the  quality  of  the  wheat. 
But,  if  there  be  no  such  rule,  then  surely  there  was 
evidence  to  submit  to  the  jury,  and  to  justify  them  in 
finding  an  acceptance  and  receipt.  He  specially  sent 
Edgley  to  receive  the  wheat ;  after  the  delivery  of  the 
wheat  to  his  agent,  and  when  it  was  no  longer  in  the 
possession  of  the  vendor,  instead  of  rejecting  it,  as  in 
other  cases,  he  exercised  an  act  of  ownership  over  it  by 
reselling  it  at  a  profit,  and  altering  its  destination  by 
sending  it  to  another  wharf,  there  to  be  delivered  to 
his  vendee.  The  wheat  was  then  constructively  in  his 
own  possession :  and  could  such  a  resale  and  order  take 
place  without  his  having  accepted  and  received  the 
commodity  ?  Does  it  lie  in  his  mouth  to  say  that  he  has 
not  accepted  that  which  he  has  resold  and  sent  on  to  be 
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delivered  to  another?  At  any  rate,  is  not  this  evidence 
from  which  such  an  acceptance  and  receipt  may  be  in- 
ferred by  the  jury  ?  Upon  similar  evidence,  the  finding 
of  an  acceptance  and  a  receipt  has  been  sanctioned  by 
very  eminent  judges.  In  Hart  v.  Sattley(a),  where 
goods  had  been  verbally  ordered  to  be  sent  from  London 
to  Dartmouth^  and  were  sent  by  a  carrier  employed  by 
the  defendant,  and  were  not  proved  to  have  been  re- 
jected by  him,  although  there  was  no  proof  that  they 
had  come  to  his  hands,  Chambre  J.  is  reported  to  have 
sud :  '^  I  think,  under  the  circumstances  of  this  case, 
the  defendant  must  be  considered  as  having  constituted 
the  master  of  the  ship  his  agent  to  accept  and  receive 
thegoods.^  The  plaintiff  recovered  a  verdict,  which  was 
not  disturbed.  In  Chaplin  v.  Rogers  {b\  where,  a 
stack  of  hay  being  sold  by  parol  to  the  defendant,  he, 
without  paying  for  it  or  removing  it,  resold  a  part  of  it 
to  another  person,  who  took  it  away,  and  the  jury 
found  that  the  defendant  had  accepted  and  received 
the  stack  of  hay.  Lord  Kenyon  said :  '^  The  question 
was  specifically  left  to  the  jury  whether  or  not  there 
were  an  acceptance  of  the  hay  by  the  defendant,  and 
they  have  found  that  there  was,  which  puts  an  end  to 
any  question  of  law."  '^  Here  the  defendant  dealt  with 
this  commodity  afterwards  as  if  it  were  in  his  actual 
possession ;  for  he  sold  part  of  it  to  another  person." 
*^  The  other  judges  agreed  that  there  was  sufficient 
evidence  of  a  delivery  to  and  acceptance  by  the  de- 
fendant to  leave  to  the  jury."  And  the  verdict  for  the 
plaintiff  was  confirmed.  So  in  Blenkinsop  v.  Clay^ 
ton  (e)  Gibbs  C.  J.  and  th^  whole  Court  of  Common 


(a)  8  Camp,  528. 
(c)  7  Taunt.  597. 


(6)  1  Ecit,  192. 


XIIL  VICTORIA.  441 

Pleas  agreed  that,  if  a  person  who  has  contracted  for  (butn^t  Bmuk. 

the  purchase  of  goods  offers  to  resell  them  as  his  own,  * 

whether  this  be  proof  of  an  acceptance  and  receipt  of       Mowpok 
the  goods  by  himself  is  a  question  for  the  jury.    I       Tibiitr 
will  only  further  mention  the  well  considered  case  of 
Bushel  v.   Wheeler  (a),   decided  in  this  Court.      The 
defendant,    residing    in   Herefordshire,    had  verbaUy 
ordered  goods  from  a  manufacturer  at  Bristol;   ac- 
cording to  his  orders  they  were  sent  to  Hereford,  and 
dqx)sited  in  a  warehouse  there.     After  they  had  been 
a  considerable  time  there,   the  defendant  repudiated 
them.     In  an  action  for  the  price,  before  a  most  learned 
and  cautious  Judge,  Mr.  Justice  Erskine,  it  was  left 
to  the  jury  whether,  upon  the  evidence,  the  buyer  had 
accepted  and  received  the  goods ;  and  the  verdict  was 
for  the  defendant,  with  liberty  to  enter  a  verdict  for  the 
plaintiff  if  the  Court  should  be  of  opinion  that  there 
was  an  acceptance.    A  rule  to  shew  cause  was  granted ; 
and,  cause  being  shewn,  the  Court  unanimously  ap- 
proved of  the  direction,   but   declined  to  take  upon 
themselves  to  enter  a  verdict  for  the  plaintiff,  and  made 
a  rule  absolute   for  a  new  trial.      I  particularly  rely 
upon  the  pointed  language  in  that  case  of  my  brother 
Coleridge,  who,    after   observing   that  the   acceptance 
required  by  the  statute  must  be  very  clear  and  un- 
equivocal, says  that  it  may  be  constructive ;  and  adds 
that  "  it  is  a  question  for  the  jury,  whether,  under  all 
the  circumstances,"  "  the  acts  which  the  buyer  does  or 
forbears  to  do  are  an  acceptance  or  otherwise." 

These  are  express  decisions,  through  a  long  course  of 
years,  that  there  may  be  an  acceptance  and  receipt  of 

(d)  8  Jurist,  532.  ;  post,  p.  443.  note. 
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goods  by  a  purchaser^  within  the  Statute  of  Frauds, 
although  he  has  had  no  opportunity  of  examining  them, 
and  although  he  has  done  nothing  to  preclude  himself 
from  objecting  that  they  do  not  correspond  with  the 
contract.  We  approve  of  these  decisions,  tiiinkiDg 
that  they  do  not  infringe  upon  the  Statute  of  Frauds, 
and  that  they  conduce  to  fair  dealing  in  trade. 

We  are^  therefore,  of  opinion  that  in  this  case  the 
rule  for  entering  a  nonsuit  should  be  discharged. 

Rule  discharged  (a). 


(a)  Reported  by  Hm  Davison^  E^* 


The  following  report  of  the  cue  cited  at  pp.  430.  432.  441^  is  from 
the  notes  of  Messrs.  Adolphut  and  EliiSf  and  from  the  information  of  the 
counsel  engaged  in  the  cause.  It  dififers  niaterially  from  the  report 
cited,  as  understood  by  the  Court  when  delivering  the  judgment  in  the 
text,  both  as  to  the  ruling  at  Nisi  Prius,  and  as  to  the  grounds  of  the 
decision  in  Banc ;  but  both  views  of  the  case  agree  with  the  judgment  in 
the  text 


{Friday^ 
Mmf  lOlh, 
1844.] 


Bushel  and  Others,  Assignees  of  Aciulman  and  Others, 

against  Wheeler. 


W,  living  at        Assumpsit  by  the  assignees  of  Acraman  and  others,  bankrupts,  for  goods 

Herefordf  or-        sold  and  delivered  by  the  bankrupts.     Flea :   Non  assumpsit.     Issue 
dered  goods         j,,^,^ 
(at  a  price 
above  10^)  of 

A,,  living  at  Brutolt  and  directed  that  they  should  be  sent  by  The  Hereford  sloop  to  Here^ 
ford.  They  were  sent  accordingly;  and  a  letter  of  advice  was  also  sent  to  W,,  with  an 
invoice,  stating  the  credit  to  be  three  months.  On  their  arrival  at  Hereford^  they  were 
placed  in  the  warehouse  of  the  owner  of  the  sloop,  where  /r.  saw  thera ;  and  he  then  said 
to  the  warehouseman  that  be  would  not  take  them :  but  he  made  no  communication  to  A, 
till  the  end  of  five  months,  when  he  repudiated  the  goods. 

In  an  action  by  A*  against  fT.  for  the  price.  Held  : 

That  the  Judge  ought  not  to  have  told  the  jury  that  there  was  no  acceptance  and 
actual  receipt  under  the  Statute  of  Frauds,  29  C  2.  c.  3.  <.  17.,  but  should  have  lefl 
them  to  find,  upon  these  facts,  whether  or  not  there  had  been  such  acceptance  and  actual 
receipt. 
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Whulbb.' 


On  the  trial,  before  Ertkme  J.,  at  the  SomerseUfUre  Summer  assiies,  Queem*t  Bench. 
1K4S,  it  appeared  tiiat  the  plaiDtifls  were  the  assignees  of  tiankruptg  who  [^1844*  J 
had  carried  on  business  at  BriHol,  under  the  firm  of  Acraman  ^  Company, 
as  manufacturers  of  iron.  The  defendant  bad  ordered  of  tbe  bankrupts, 
before  their  bankruptcy,  certain  mill  machinery,  at  a  price  above  10/.,  con- 
sisting of  iron  wheels  &c.  By  tbe  order,  they  were  to  be  forwarded  to  the 
defendant  at  Hereford  by  The  Hereford  sloop.  They  were  so  forwarded, 
by  the  bankrupts,  on  23d  Jpril  1649.  On  25th  April  a  letter  of  advice^ 
with  an  invoice,  was  sent  to  the  defendant  The  invoice  stated  that  tbe 
goods  were  at  three  months'  credit.  The  goods  arrived  at  Hereford,  and 
were  there  placed  in  the  warehouse  on  the  wharf  of  the  owner  of  tha 
aloop;  and  the  defendant  was  informed  of  this  immediately.  No  commu- 
nication, on  the  subject  of  the  goods,  from  the  defendant  to  the  bankrupts, 
took  place  before  the  bankruptcy,  nor  any  to  the  assignees  till  7th  October 
1 842,  when  the  goods  were  repudiated.  These  facta  having  been  proved  on 
the  part  of  the  plaintifis,  the  defendant  proved  that,  after  the  arrival  of  the 
goods  at  the  warehouse,  be  had  seen  them,  and  had  informed  the  ware- 
houseman that  he,  the  defendant,  did  not  intend  to  take  them.  The 
goods  afterwards  came  to  tbe  wharf  of  the  owner  of  the  sloop  at  BriaUL 
On  these  facts,  the  learned  Judge  directed  the  jury  to  find  a  verdict  for 
the  defendant,  reserving  leave  to  move  to  enter  a  verdict  for  the  plaintiffs 
for242L  I5f.  ScfL 

Butt,  in  Michaelmas  term  1843,  obtained  a  rule  accordingly. 


Crowder  and  Montague  Smith  now  shewed  cause.  The  words  of 
sect.  17  of  the  Statute  of  Frauds,  29  C.  2.  c.  3.,  «  except  the  buyer 
shall  accept  part  of  the  goods  so  sold  and  actually  receive  the  same,**  are 
not  applicable  to  the  facts  of  this  case.  The  buyer,  immediately  on 
learning  the  arrival  of  the  goods,  repudiated  them.  James  v.  Gr\ffin 
{2  M.  ^  W,  623.)  shews  that  such  repudiation  may  be  by  a  declaration 
of  the  vendee  to  his  own  agent.  [Coleridge  J.  In  that  case,  the  de- 
claration was  used  as  evidence  against  the  assignees  of  the  bankrupt 
who  made  it:  you  seek  to  use  it  in  favour  of  the  party  declaring.] 
There  can  be  no  acceptance  if  any  thing  remain  to  be  done ;  Howe 
V.  Palmer  (3  P.  ^  Aid.  321.),  Baldey  v.  Parker  (2  B,  ^  C.  37.), 
MaberUy  v.  Sheppard  (10  Bing.  99.),  where  Tindal  C.  J.  said  that 
the  statute  pointed  to  "  an  actual  delivery,  and  an  actual  receiving.** 
So,  there  could  be  no  acceptance  if  the  vendor  retained  the  right  to 
stop  in  transitu;  and  Thompson  v.  Trail  {6  B.  iS-  C,  36.)  shews  that 
the  right  still  existed  in  this  case.  [Coleridge  J,  That  is  a  bad  test: 
there  might  be  a  stoppage  in  transitu,  though  there  had  been  a  note 
in  writing.]  Hanson  v.  Armitage  (5  B,  ^  Aid,  557.)  shews  that  the  de- 
livery at  the  warehouse  did  not  here  constitute  an  acceptance  by  the 
defendant,  the  acceptance  *'  not  being  by  the  party  himself.**  [Coleridge  J. 
At  whose  risk  were  the  goods  lying  at  the  warehouse  in  this  case?]    [Soe 


444 


Q.B.  [EASTER  TERM, 


FahimeXr. 

[1844.] 

BuSHtL 
▼• 

WmuKLiju 


Doddey  ▼.  VarJeyt  \2  A.  ^  E,  6S2.  6S4.]  Potteton  J.  The  cases  are  col- 
lected in  Coats  v,  Chaplin  (S  Q,  B,  483.).]  The  decision  there  is  rather 
in  the  defendauCs  favour;  for  it  was  held  that  the  vendor  might  sue  for  the 
loss  of  the  goods.  The  utmost  that  can  be  said  here  is  that,  as  in  Edan 
▼.  Dwffield  (I  Q.  P.  S02.),  the  jury  might  have  found  otherwise.  [Butt, 
ityc  the  plaintiffs.  The  complaint  is  that  the  jury  here  were  not  allowed  to 
draw  their  inference  from  the  facts,  but  were  told  that  they  must  find  for 
the  defendant.  Patteson  J.  referred  to  Anderson  ▼.  Hodgson  (5  Price, 
630.).]  It  may  be  said  that  here  was  no  repudiation  of  the  invoice  :  but, 
if  the  sale  was  not  perfected,  why  should  the  invoice  be  repudiated? 
[Lord  Denman  C.  J.  Tlie  invoice  is  merely  evidence.]  Taking  the 
owner  of  the  sloop  to  be  the  defendant's  agent,  there  would  be  only  a  de- 
livery to  the  defendant,  not  an  acceptance  by  him  ;  Johnson  v.  Dodgson 
(2  M.  ^  W.  653.  ^^^,\  NichoUe  v.  Plume  (I  Car,  jf  P.  272.),  BiU  v, 
Bament  (9  M.  ^  W.  SC). 


Buit  (with  whom  was  Carrott),  contra.  There  was  sufficient  in  this 
case  10  entitle  a  jury  to  find  acceptance  and  actual  receipt  The  delivery 
of  the  goods  was  made  to  the  defendant*s  agent,  named  by  him :  and, 
though  the  defendant  knew  of  this,  and  had  also  received  the  invoice 
stating,  among  other  things,  the  length  of  credit,  which  was  only  three 
months,  he  nevertheless  made  no  communication  to  the  vendor  till^afVer  the 
expiration  of  more  than  five  months.  He  indeed  told  the  warehouseman 
that  he  would  not  receive  the  goods :  but  that  was  merely  a  conversation 
with  his  own  agent  [Coleridge  J.  It  is  as  if  he  had  said  so  to  himself.] 
In  Howe  v.  Palmer  (3  B.  ^  Aid.  321.),  Baldey  v.  Parker  (2  B.  ^  C,  37.) 
and  Maberley  v.  Slieppard  {\0  Bing,  99.)  tlie  goods  had  never  been  de- 
livered out  of  the  possession  of  the  vendor  or  his  agent.  Here  even  the  right 
to  stop  in  trankitu  was  gone :  and  the  goods  were  at  the  defendant's  risk ; 
Fragano  v.  Long  (4  B.  ^  C.  219.),  Dawes  v.  Peck  {S  T.  R,  33a).  The 
question  might  have  been  more  difficult  if  tlie  defendant  had  returned 
the  goods  immediately  afler  he  knew  that  they  were  in  his  agent's  hands. 
In  2  Slarkie's  Ev,  488.  (Sd  ed.)  it  is  laid  down  that  there  may  be  a  con- 
structive delivery :  and  there  may,  on  the  same  principle,  be  a  construe* 
tive  acceptance.  In  Elmore  v.  Stone  ( 1  Taunt.  458. )  it  was  held  that 
there  might  be  a  constructive  delivery :  afterwards,  in  Hanson  v.  Armi' 
tage  (5  B,  j*  Aid.  557. )>  this  was  held  not  enough  without  an  acceptance  ; 
and  in  the  latter  case  there  was  no  acceptance,  because  the  goods  had  not, 
as  here,  been  delivered  to  a  party  named  as  agent  by  the  vendee,  and 
there  was  no  subsequent  acquiescence  by  the  vendee  in  such  delivery. 
The  same  circumstances  distinguish  the  present  case  from  NichoUe  v. 
Plume  ( I  Car.  ^  P.  272. ).  [Lord  Denman  C.  J.  I  think  some  observa- 
tions have  been  made  upon  that  case.]  [See  Edan  v.  Dudjield,  1  Q.  B, 
307.]  Tlie  delivery  to  the  carrier  is  delivery  to  the  vendee ;  Dutlon  v. 
Solomonson  (3  i7.  ^  P.  5S2.) :  and  the  vendee's  acquiescence  in  such  de- 
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Uwery  may  at  least  be  construed  by  a  jury  as  an  acceptance  by  him.  (He    Queen*s  Bench, 
was  then  stopped  by  the  Court)  ri844«1 


Lord  Dkkman  C.  J.     The  power  to  stop  in  transitu  is  not  a  test 
which  will  meet  all  cases ;  not,  for  instance,  the  case  of  a  memorandum 
in  writing.     The  general  intention  of  the  Statute  is  that  there  should  be 
a  writing:  this,  as  well  as  the  exception  for  the  case  of  delirery  and  ac- 
ceptance, has  been  construed  literally.    Still  it  must  be  a  question  whether 
there  has  been  an  acceptance  and  actual  receipt.     It  is  not  necessary  that 
the  purchaser  himself  should  form  a  judgment  on  the  article  sent :  he  may 
depute  another  to  do  so ;  or  he  may  rely  upon  the  seller.     The  defendant 
here  orders  the  goods  to  be  sent  by  a  particular  vessel,  which  he  names  : 
and  he  receives  jthe  invoice,  which  states  a  three  months*  credit.  ■  He 
allows  the  goods  to  remain  till  that  credit  is  expired,  giving  no  notice  to 
the  seller,  though  he  did  say  to  bis  own  agent  that  he  would  not  take 
them.     Now  such  a  lapse  of  time,  connected  with  the  other  circum- 
stances, might  shew  an  acceptance :  whether  there  was  an  acceptance  or 
not  is  a  question  of  fact.     I  do  not  think  that  the  mere  taking  by  the 
carrier  is  a  receipt  by  the  vendee :  but  the  jury  here  should  have  been 
allowed  to  exercise  a  judgment  on  the  question  whether  there  was  an 
actual  receipt 


BOSHIL 
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Williams  J.  [Palteton  J.  had  left  the  Court  during  the  argument.] 
There  ought  to  be  a  new  trial.  When  it  is  once  settled  that  manual  oc- 
cupation is  not  essential  to  an  actual  receipt,  and  it  is  not  now  contended 
that  it  is,  it  becomes  a  question  whether  there  have  been  circumstances 
constituting  an  actual  receipt  The  hirger  the  bulk,  the  more  imprac- 
ticable it  is  that  there  should  be  a  manual  receipt :  something  there  must 
be  in  the  nature  of  constructive  receipt,  as  there  is  constructive  deli- 
very. It  being,  then,  once  established  that  there  may  be  an  actual  receipt 
by  acquiescence,  wherever  such  a  case  is  set  up  it  becomes  a  question  for 
the  jury  whether  there  is  an  actual  receipt  And  all  the  facts  must  be 
submitted  to  their  consideration,  for  the  determination  of  that  question. 


CoLBRiDOE  J.  I  agree  that  the  acceptance  must  be,  in  the  words  of 
one  of  the  cases  cited,  *'  strong  and  unequivocal  *'  [A/a6tfr/ry  v.  Sheppard, 
10  Bing,  101.].  But  that  is  quite  consistent  with  its  being  constructive. 
Therefore  in  almost  all  c&^s  it  is  a  question  for  the  jury,  whether  parti- 
cular instances  of  acting  or  forbearing  to  act  amount  to  acceptance  and 
actual  receipt  Here  goods  are  ordered  by  the  vendee  to  be  sent  by  a  par- 
ticular carrier,  and,  in  effect,  to  a  particular  vrarchouse ;  and  that  is  done 
in  a  reasonable  lime.  That  comes  to  the  same  tiling  as  if  they  had  been 
ordered  to  be  sent  to  the  vendee's  own  house,  and  sent  accordingly.  In 
such  a  case  the  vendee  would  have  had  the  right  to  look  at  the  goods,  and 
to  return  them  if  they  did  not  correspond  to  order.     But  here  the  vendee 
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Ukea  no  notice  of  the  arrt^al,  and  nlkcs  no  communiefttion  to  the  party 
to  whom  alone  a  communication  was  necessary.  The  question  must  go 
to  a  jury. 

Lord  DiMMAN  C.  J.    We  must  qualify  the  rule  nisi. 

Rule  absolute  for  a  new  trial  (not  on  payment  of  costs). 


Fndttjft 
May  Slst, 


Chabot  against  Viscount  Mobpbth  and  Others, 
Commissioners  of  Her  Majesty's  Woods  and 
Forests,  and  Joseph  Bonsor,  Esq.,  Sheriff  of 
Surrey. 


lij   CHAMBERS,  in  Hilary  term,  1848,  obtained 

a  rule  calling  on  the  sheriff  of  Surrey,  and  the 

Conunissioners  of  Her  Majesty's  Woods  and  Forests, 


By  Stat.  9  & 
10  Fid.  C.S8., 
authorising 
the  Commis- 
sioners of 
Woods  and 

Forests  to  form  a  Royal  Park  in  Battertea  FieUU,  in  Surreyt  the  Commissioners  are 
empowered  to  take  lands  for  the  purpose  of  the  act,  and,  in  case  of  disagreement  with 
the  landowner,  the  value  is  to  be  assessed  bj  a  jury  before  the  sberiif  g^  the  county. 
By  sect.  23,  after  the  jury  have  ascertained  the  amount,  the  sheriflT  "  shall  thereupon 
Older  the  sum  '*  to  be  paid  by  the  Commissioners  to  the  landowner ;  the  "  verdict 
or  inquisition  and  order"  to  be  *< final,  binding,  and  conclusive.**  By  sect  SO,  the  judg- 
ments  and  verdicts  are  to  be  entered  in  the  office  of  Land  Revenue  Records  and  En- 
rolments, and  to  be  afterwards  deposited  with  the  clerk  of  the  peace,  and  to  be  deemed 
records.  By  sect.  40,  if  after  assessment  the  landowner  refuse  to  convey,  then,  on  pay- 
ment of  the  sum  assessed  into  the  Bank  of  England  to  the  use  of  the  landowner,  the 
land  is  thenceforth  to  vest  in  the  Queen  as  part  of  her  possessions  in  right  of  the  Crown. 

Declaration  in  prohibition  alleged  that,  upon  an  inquisition  taken  before  tlie  sherifT, 
on  a  disagreement  between  plaintiff  and  the  Commissioners  as  to  the  price  to  be  paid  him 
for  land  required  for  the  purposes  of  the  act,  the  sheriflT  bad  directed  the  jury  to  exclude 
from  their  valuation  all  of  the  land  to  which  the  plaintiff*s  title  could  be  impeached, 
and  had  thereby  misdirected  them  as  to  the  proper  mode  of  estimating  the  amount  to  be 
paid ;  that  the  jury  gave  a  verdict  for  an  amount  mentioned ;  and  that  then  the  sheriff 
gave  judgment,  and  ordered  payment  of  tliat  amount  to  plaintiff;  that  the  Comrais- 
aioners  and  sheriflT  were  proceeding  to  enter  and  record  the  verdict  and  judgment,  and  tu 
use,  act  upon,  and  make  them  available ;  and  the  declaration  then  prayed  that  the  sheriff 
and  Commissioners  might  be  prohibited  from  entering  and  recording  the  said  verdict  and 
judgment,  and  from  further  proceeding  for  the  purpose  of  using,  acting  upon,  or  otherwise 
making  them  available. 

Held,  on  demurrer,  that  the  declaration  was  bad ;  that  no  excess  of  jurisdiction  was 
shewn  ;  that  the  verdict  and  judgment  were  binding  and  concluMve ;  and  that  the  record- 
ing them  was  not  a  condition  precedent  to  their  validity  ;  that  the  sheriff*,  after  ordering 
payment  of  the  sum  assessed,  wasytinc/t«  qfficio ;  and  that  the  payment  of  the  money  into 
the  Bank  of  England  was  an  act  belonging  to  the  executive  government,  and  not  the  sub- 
ject of  prohibition. 

Although  the  Court  considered  that  the  direction  of  the  sheriff  was  wrong. 
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to  shew  cause  why  a  prohibition  should  not  issue,  to  QveenU  Bench. 

prohibit  the  sud  sheriff  and  Commissioners  from  enter-  [__.. 

ing  and  recording  the  assessment  and  verdict  of  the       Chabot 
jury  herein  on  the  matter  of  the  compensation  of  I-ordMo»wH# 
Charles  Cliabotf  and  the  judgment  thereon,  and  from 
further  proceeding  for  the  purpose  of  using,  acting 
upon  or  enforcing,  or  otherwise  making  available,  the 
said  assessment,  verdict  or  judgment. 

In  Easter  term  (a),  1848,  Sir  John  Jervis,  Attorney 
General,  and  Welsby  shewed  cause,  and  Lush  sup- 
ported the  rule.  The  fiicts,  and  the  course  of  the  argu- 
ment, will  sufficiently  appear  by  the  judgment  of  the 
Court  on  the  rule,  and  by  the  subsequent  argument 
and  judgment  on  the  demurrer. 

Cur.  adv.  vuU, 

Lord  Denman  C.  J.,  in  Trinity  term  {June  2d), 
1848,  delivered  the  judgment  of  the  Court 

The  Commissioners  of  Woods  and  Forests,  having 
required  certain  property  of  Mr.  Charles  Chabot  for 
Battersea  Park,  which  they  are  empowered  by  act  of 
parliament  (ft)  to  form,  and  having  disagreed  with 
him  as  to  the  amount  of  his  compensation,  issued  their 
warrant  for  summoning  a  jury  (c)  before  a  sheriff  to  de- 
termine its  value.  The  property  consisted  of  three  pieces 
of  land,  Nos.  63,  64  and  78,  in  the  schedule  to  the  act, 
and  there  described  as  the  property  and  in  the  occu- 
pation of  Mr.  Charles  Chabot     The  claim  was  for  the 

(a)  May  9.  Before  Lord  Denman  C.  J.,  Patteton,  Ifightman  and 
Erie  Js, 

(b)  9  &  10  Fiet.  c,  38.  "  To  empower  the  Commissioners  of  Her 
Majesty's  Woods  to  form  a  Royal  Park  in  Battertea  Fields  in  the  county 
of  Surrey." 

(c)  See  p.  454.,  note  (a),  post. 
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would  have  the  effect    of  binding  his  interests  for 


1850. 


Chabot       ever. 
▼. 
LordMoftFRB.  Claimant  to  declare  in  prohibition. 


The  claimant  declared  in  prohibition  {a\  and  allied : 
That^  to  wit  on  2d  October  1846,  the  Commissioners  of 
Her  Majesty's  Woods  and  Forests  &C5  in  pursuance 
and  by  virtue  of  stat.  9  &  10  Vict  c.  38.,  gave  notice 
in  writing  to  the  pluntiff  that  it  was  their  intention  to 
take  and  use  for  the  purpose  of  the  said  act  certain 
lands,  tenements  &c.,  situate  in  the  parish  of  St»  Mary^ 
Battersea,  in  Surrey,  being  three  parcels  of  land,  num- 
bered &c. ;  and  by  the  said  notice  required  plaintiff, 
under  the  provisions  of  the  said  act,  on  or  before  &c., 
to  deliver  to  the  said  Commissioners  a  statement  of  the 
particulars  of  the  estate,  shares,  interest  or  charges, 
which  he  claimed  to  be  entitled  &c.  to  receive  satis- 
faction or  recompence  for,  in  respect  of  the  said  land, 
and  of  the  tenant's  fixtures,  and  of  the  injury  &c.  sus- 
tained by  him,  and  of  the  sum  or  sums  &c.  which  he 
might  expect  and  be  willing  to  receive  in  satisfaction 
or  discharge  for  the  value  of  such  estate  &c,  and  the 
sum  &c.  (compensation  expected  by  plaintiff  for  such  fix- 
tures and  for  such  injury  &c.  respectively).  That  plain- 
tiff, to  wit  on  &c.,  delivered  to  the  said  Commissioners 
a  statement,  and  alleged  thereby  that  his  estate  in  the 
said  parcels  of  land  respectively  was  freehold,  and  was 
in  his  possession,  and  claimed  thereby  10,212/L  as  and 
for  the  sum  which  he  expected  and  would  be  willing 
to  receive  in  satisfaction  &c.  for  the  said  three  parcels 
of  land.  That,  the  Commissioners  and  plaintiff  not 
being  able  to  agree  upon  the  said  sum  to  be  paid  for 

(a)  The  remaioder  of  the  report  is  by  H,  JDctmton,  Esq. 
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the  said  three  parcels  of  land,  thereupon  the  Commis-  Quem*f  J^auaft. 

sioners.  In  pursuance  of  the  swd  Act  of  Parliament,  to  ]___ 

wit  on  &C.,  issued  their  warrant  &c,  bearing  date  &c.,  Chakw 
and  directed  to  Joseph  Bonsor^  the  sheriff  of  Surrey^  and  LordMo»pwii. 
thereby,  in  pursuance  of  the  said  act,  required  the  said 
sheriff  to  summon,  impanel  and  return  a  jury  &c.  to 
appear  &c  at  &c.  on  &c.,  in  order  that  he  the  said 
sheriff  might  swear  twelve  to  be  the  jury  for  the  pur- 
pose of  inquiring  into  and  ascertaining  upon  their 
oaths  what  recompence  and  satisfaction  should  be  made 
to  the  plaintiff  for  the  yalue  of  the  said  three  parcels  of 
land,  and  of  his  estate  and  interest  therein,  and  to  assess 
and  award  the  sum  &c.  to  be  paid  to  plaintiff  for  the 
puirchase  of  such  lands,  or  of  such  his  estate  &c.  there- 
in, and  also  for  any  injury  or  damage  whatsoever  that 
might  affect  the  plaintiff,  or  which  he  might  sustain,  for 
or  on  account  of  the  taking  of  such  lands  &c.  for  the 
purpose.  The  declaration  then  averred  delivery  of  the 
¥rarrant  to  the  sheriff,  and  continuance  of  the  plaintiff  in 
possession  of  the  land  down  to  and  at  the  time  of  the 
making  of  the  assessment,  and  the  giving  of  the  judg- 
ment  after  mentioned : 

That  the  jury  were  impanelled  and  sworn  &c,  and 
the  sheriff  proceeded  to  inquire  &c.,  on  which  said  occa- 
tton  the  plaintiff  produced  before  the  said  jury  five  cre- 
dible witnesses,  that  is  to  say  &c.,  who  respectively  &c. 
deposed  that  the  said  three  parcels  of  land  then  would 
have  been  worth,  in  case  the  alterations  or  improve- 
ments intended  by  the  said  act  had  not  been  in  con- 

mplation,  the    sums  after  stated.      The  declaratio 
then  stated   the  sums  deposed  to  as  8500/.,  8570/., 
8436/.,  7800/.  and   7115/.     That   the    Commissioners 
appeared  upon  the  said  inquiry,  and  did  not  produce  any 
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Volume  XV.    evidence,  but  caused  it  to  be  suggested  to  the  said  jury 
*        by  their  counsel  that  plaintiff  was  not,  or  might  not  be. 


Chabot       entitled  to  part  of  the  said  three  parcels,  and  that  such 
LordMoEriTH.  part  might,  as  being  land  between  high  and  low  water 

marks  on  the  river  Thamesy  belong  either  to  the  Queen, 
or  to  the  Mayor  and  Commonalty  and  Citizens  of  Lon- 
don as  conservators  of  the  said  river  Thames  ;  and  then 
insisted,  to  and  before  the  sheriff  and  jury,  that  the  jury 
ought  not  to  assess  the  value  of  the  said  three  parcels 
separately,  but  the  value  thereof,  and  the  plaintiff's  in- 
terest therein,  conjointly,  and  should  exclude  therefrom 
the  value  of  the  estate  and  interest  so  suggested  to  be- 
long to  our  said  Lady  the  Queen  or  to  the  said  Mayor 
and  Commonalty  &c  That  the  sheriff  directed  the 
jury  that  there  was  a  difficulty  as  to  the  said  part  of  the 
Sfud  three  parcels  of  land ;  and  that,  if  the  said  part  of 
the  said  three  parcels  was  within  the  high  water  mark, 
the  plaintiff  had  no  right  to  it;  and  then  directed 
the  jury  to  exclude  from  their  assessment  the  value  of 
such  part  of  the  said  three  parcels  as  the  jury  should 
consider  the  plaintiff  not  to  be  entitled  to,  within  the 
said  high  water  mark,  that  is  to  say  between  high  and 
low  water  marks  of  the  said  river,  and  to  assess  in  one 
sum  the  value  of  the  said  three  parcels  of  land,  and  of 
the  plaintiff's  estate  and  interest  therein,  excluding  there- 
from the  value  of  such  part  of  the  said  three  parcels  as 
they  should  consider  not  to  belong  to  the  plaintiff.  That 
the  plaintiff  objected  by  his  counsel  in  that  behalf  to  the 
said  direction,  and  requested  the  sheriff  to  ask  the  jury 
to  find  separately:  first  the  value  of  the  said  three 
parcels  of  land,  in  the  manner  prescribed  by  the  said 
act;  and,  secondly,  the  value  of  the  plaintiff's  estate 
and  interest  therein:  with  which  request  the  sheriff 
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wholly  refused  to  comply.     That  the  jury,  in  accord-  Queen**  BendL 

ance  with  the  said  direction  of  the  sheriff,  thereupon,  * 

as  and  by  way  of  finding  their  verdict  under  the  said  Chaboi 
warrant,  declared  and  said,  in  the  words  following,  viz.  I-ordMo»FWH. 
"  Under  all  the  circumstances  of  the  case  we  find  a 
verdict  for  750/."  That  the  jury  did  not  ever  make 
any  assessment  except  as  aforesaid.  That  the  sheriff 
thereupon  then  gave  judgment,  and  ordered  that  the 
said  sum  so  assessed  by  the  jury  should  be  paid  by  the 
Commissioners  to  the  plaintiff  for  the  said  three  parcels 
of  land,  and  his  estate  and  interest  therein.  That  the 
Commissioners  and  Joseph  Bonsor  are  proceeding  to 
enter  and  record  the  said  assessment  and  verdict  of  the 
jury,  and  the  said  judgment  thereon,  and  to  use,  act 
upon  and  make  available  the  said  assessment,  verdict  and 
judgment.  Wherefore  the  plaintiff  prays  that  a  writ  of 
prohibition  may  issue,  to  prohibit  the  said  Joseph  Bon^ 
sor  and  the  said  Conmiissioners  from  entering  and 
recording  the  said  assessment  and  verdict,  and  the  said 
judgment,  and  from  further  proceeding  for  the  purpose 
of  using,  acting  upon,  or  otherwise  making  available  the 
said  assessment,  verdict  or  judgment. 

Demurrer,  on  the  following  grounds.  That  it  docs 
not  appear  by  the  declaration  that  there  was  any  want 
of  jurisdiction  in  the  sheriff  to  direct  the  jury  as  in  the 
declaration  mentioned,  or  that  the  jury  found  a  verdict 
whicli  by  law  they  were  not  authorized  to  find;  and 
that  the  sheriff  was  authorized  by  the  warrant  in  the 
declaration  mentioned  to  give  such  direction  to  the 
jury,  and  the  jury  were  authorized  thereby  to  find  such 
verdict,  as  in  the  declaration  mentioned :  and  that,  even 
though  the  sheriff  misdirected  the  jury,  this  affords  no 
ground  for  prohibiting  the  sheriff  and  the  Commissioners 
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Volume  XV.    from  entering  and  recording  the  assessment  and  verdict, 
and  the  judgment,  and  from  proceeding  to  make  the 


C»^«"       same  available.     Joinder  (a). 
LordMoETRB.       The  demurrer  was  argued  in  last  Easter  term  (J). 

Sir  J.  JermSy  Attorney  General,  for  the  defendants. 
The  declaration  calls  upon  this  Court  to  issue  a  prohi- 
bition for  misdirection  and  the  speech  of  counsel.  The 
count  shews  no  excess  of  jurisdiction;  prohibition, 
therefore,  does  not  lie.     If  there  has  been  any  mis- 

(a)  SecL  19  of  stat.  9  &  10  Vict,  c.  38.  authorises  the  Commissioners 
to  treat  for  the  purchase  of  land  to  be  taken  for  the  purposes  of  the  act. 

Sect.  SS,  in  case  of  disagreement  as  to  the  price  of  lands  required 
by  the  Commissioners,  authorises  an  assessment  of  the  amount  bj  a  jury 
before  the  sheriff  of  the  county,  who  is  to  summon  and  return  the  jury  on 
warrant  directed  to  him  by  the  Commissioners ;  and,  after  the  jury  shall 
have  ascertained  the  amount,  the  sheriff  **  shall  thereupon  order  the  sum  ** 
"  so  assessed  by  the  said  jury  to  be  paid  by  the  said  Commissioners  to  the 
said  owners/'  "  according  to  such  verdict  or  inquisition  of  the  said  jury ; 
which  said  verdict  or  inquisition  and  order  so  had  and  made  shall  be  final* 
binding,  and  conclusive  to  all  intents  and  purposes.** 

Sect.  90  enacts :  *'  That  all  the  said  judgments  and  verdicts  shall  be 
recorded  in  the  office  of  Land  Revenue  Records  and  Enrolments,  and  a 
minute  or  docquet  thereof  respectively  entered  in  the  office  of  the  said 
Commissioners  of  Her  Majesty's  woods,  forests,  land  revenues,  works  and 
buildings,  and  all  such  judgments  and  verdicts  shall  be  afterwards  de- 
posited with  the  clerk  of  the  peace  of  the  said  county  of  Surrey^  to  be 
kept  and  preserved  by  him  amongst  the  records  of  the  quarter  sessions  of 
the  said  county,  and  shall  be  deemed  to  be  records  to  all  intents  and 
purposes  whatsoever ;  and  the  same,  or  true  copies  thereof,  shall  be 
allowed  to  be  good  evidence  in  all  courts  whatsoever ;  **  &c. 

Sect  40  enacts  that,  where  the  landowner  refuses  to  execute  a  con- 
veyance, then,  upon  payment  of  the  sum  assessed  by  a  jury  into  the  Bank 
of  England  for  the  use  of  the  person  entitled  &c.,  the  land  "shall  from 
thenceforth  vest  in  the  Queen*s  most  excellent  Majesty,  Her  heirs  and 
successors,  as  part  and  parcel  of  the  possessions  and  land  revenues  of 
Her  Majesty  in  right  of  the  Crown,  who  shall  be  deemed  in  law  to 
be  in  the  actual  seisin  and  possession  thereof  to  all  intents  and  pur- 
poses," &c. 

(6)  May  Sd.     Before  Lord  Campbell  C.  J.,   PatUson,    Wightman  and 
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carriage  in  the  proceedings^  the  plaintiff  should  have  had  Qv^^'*  Btnch. 
them  removed  by  certiorari  and  quashed,  and  then  h«i  _i?^ 
another  inquisition.  There  are  several  objections  to  pro-  Cha»oi 
hibition  in  this  case.  First :  the  sheriff  acted  in  a  mere  I-o^fdMoMira. 
minbterial  capacity :  he  summoned  the  jury ;  the  jury 
assessed  the  amount  payable.  In  ordering  payment,  he 
still  did  but  act  ministerially ;  per  Pattesan  J.  in  Bex  v. 
The  Tnutees  of  the  Norwich  and  fVatton  Road  (a).  Pro- 
hibition^  therefore,  does  not  lie.  Secondly :  the  matter 
in  dispute  being  finally  concluded,  prohibition  is  too  late ; 
In  the  matter  of  Foe  (ft).  The  sheriff  has  ^ven  judg- 
ment, and  ordered  payment  of  the  sum  awarded ;  he  is 
not  required  to  make  any  return,  and  is  now  functus 
officio.  Nothing  remains  to  be  done  except  to  record 
the  judgment  and  verdict,  under  section'30,  in  the  office 
of  Land  Revenue  Records  and  Enrolments,  a  different 
office  from  that  of  the  Commissioners  of  Woods  and 
Forests ;  and  to  pay  the  purchase  money  into  the  Bank 
of  England^  under  section  40.  The  plaintiff  will  not  be 
injured  by  the  process  of  recording ;  it  will  give  no  title 
to  the  Crown,  but  be  merely  evidence  of  it.  And  the 
statute  does  not  require  either  the  Commissioners  or  the 
sheriff  to  have  the  proceedings  recorded :  they  may  be 
recorded  by  the  plaintiff  himself.  Even  if  the  prohibition 
issue,  the  proceedings  will  stand ;  the  title  of  the  Commis- 
sioners will,  thus,  remain  unimpidred;  and,  if  the  plaintiff 
refuse  to  convey,  they  may  pay  the  purchase  money  and 
take  the  land.  This  Court  is,  in  truth,  now  called  upon 
to  exercise  the  equitable  jurisdiction  of  the  Court  of 
Chancery  by  injunction.  Thirdly :  this  is  a  prohibition 
by  the  Crown  to  itself.  The  same  objection  has  been 
taken  to  a  mandamus  in  Regina  v.  The  Commissioners 

(a)  5A.^E,  563.  578.  (6)  5  B.  ^  Ad.^i\, 
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roufM  XV.    of  Her  Majesty's  Woods  and  Forests  8fc,  (a),  argued  in 
^^^^*       last  Trinity  term^  and  now  standing  for  judgment :  and 
Cbabot       Begina  y»  Powell  (b)  is  an  authority  that  mandamus 
LordMommB.  does  not  lie  in  such  a  ease. 

Lush,  contr&,  [Lord  Campbell  C.  J.  What  do  you 
wish  prohibited  ?]  The  entering  and  recording  of  the 
nquisition,  and  all  further  proceedings  under  the  30th 
and  40th  sections  of  the  act  So  long  as  any  thing 
retnains  to  be  done  for  the  purpose  of  giving  complete 
effect  to  an  illegal  judgment^  it  is  not  too  late  for  pro- 
hibition. In  the  case  In  the  Matter  qfPoe  (c)  the  sentence 
had  been  carried  into  effect.  In  Kimpton  v.  Willey  (d) 
the  Court  appears  to  have  attached  no  importance  to  the 
objection  that  it  was  too  late  to  issue  prohibition  after 
judgment.  And  the  record  of  the  verdict  and  judgment 
will  affect  the  plaintiff  prejudicially ;  for  the  Crown  has 
no  title  except  by  record.  [Lord  Campbell  C.  J.  How 
can  the  Queen  prohibit  herself?]  Rex  v.  The  Lords 
Commissioners  of  the  Trecuury  (e)  is  an  authority  for 
mandamus  to  the  Commissioners  of  the  Treasury  as  of- 
ficers under  the  Crown.  [Lord  Campbell  C.  J.  That 
was  on  the  special  ground  that  the  Commissioners,  as 
they  admitted,  had  money  in  their  htmds,  which  was 
applicable  to  the  purpose  in  question.]  The  Queen  in 
this  case  is  called  upon  to  prohibit  her  servants ;  if  they 
do  an  illegal  act,  it  must  be  presumed  that  they  do  it 
without  the  Queen's  authority.    [Patteson  J.   Section  59 

(a)  Post,  June  24th,  1 850.  See  Ret  ▼•  The  Commissioners  qf  Customs, 
SJ.iE,  S80. 

(6)  1  Q.  B.  353. 

(c)  5  B.^  AtL  681.  See  In  the  Matter  of  tfie  Dean  of  York,  S  Q,  B. 
1.  40. 

{d)  19  Law  J.  {X.  S.)  C  P.  S69.  (^  April  SOtb,  1850. ) 

(#)  4  A.  ^£1886.     Sec  la  rt  Baron  de  Bode,  e  DeimL  P.  a776. 
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of  thdr  act  exempts  the  Commissioners  from  personal  QueenU  Bend^ 
liability;  and  the  amount  of  all  costs  and  expenses  re-  


covered  against  them  is  to  be  discharged  out  of  the       Cuabot 
moneys  to  be  received  from  the  possessions  of  the  LordMoimH. 
Crown.]    It  has  been  objected  that  the  functions  of 
the  sheriff  imder  this  act  are  merely  ministerial ;  but 
they  are  of  the  same  judicial  character  as  those  of  a 
judge  at  Nisi  Prius. 

Sir  J.  Jervis,  Attorney  Greneral,  replied. 

Cur»  adv.  vult 

Lord  Campbell  C.  J.  now  delivered  judgment. 
After  having  stated  the  material  parts  of  the  pleadings^ 
his  Lordship  said : 

The  Court  ordered  the  plaintiff  to  declare  in  pro- 
hibition on  a  strong  representation,  by  his  counsel,  that 
he  had  sustained  a  grievous  wrong,  and  that  he  had 
no  other  remedy.  But,  after  listening  to  the  argu- 
ment upon  the  demurrer,  and  deliberately  referring  to 
the  statute,  w»  are  all  of  opinion  that  there  ought  to 
be  judgment  for  the  defendants. 

This  is  the  first  time  that  an  attempt  has  been  made 
to  extend  the  writ  of  prohibition  to  such  a  case. 
Where  there  has  been  a  complaint  of  an  excess  of 
jurisdiction  in  holding  an  inquisition  to  ascertain  the 
value  of  property  taken  under  an  act  of  parliament,  the 
course  hitherto  has  been  to  apply  for  a  certiorari,  with 
a  view  to  quash  the  proceedings  alleged  to  be  illegal. 
What  might  have  been  the  success  of  such  an  applica- 
tion in  this  case  we  are  not  called  upon  to  say :  but  it 
clearly  appears  to  us  that  the  plaintiff  has  not  entitled 
himself  to  a  prohibition,  either  against  the  sheriff  of 
Surrey  or  the  Comnussioners  of  Her  Majesty's  Woods. 
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Vahmt  XV,    of  Her  Majetty's  Woods  and  Fomtt  1^.  (a 
'       last  Tn'nihf  term,  and  now  staodliig  for  jv 
Begina  y.PmoeUip)  is  an  autbority  t1 
.  does  not  lie  in  such  a  case. 


Ltub,  contid.     [Lord  Campbell  C. 
wish  prohibited  ?]     The  entering  an 
nqui^tion,  and  all  inrther  proceed 
and  40th  Beotions  of  the  act     S 
remains  to  be  done  for  the  pnrpc 
efibct  to  an  illegal  judgment,  it 
hibitioD.   In  the  case  In  the  Mat- 
had  been  carried  into  effect 
the  Court  appears  to  have  at!- 
objection  that  it  was  too  lat 
judgment.     And  the  reconl 
will  affect  the  plaintiff  prr ' 
no  title  except  hj  record, 
can  the  Queen  prolubli 
Communonera  of  the 
mandamus  to  the  Con) 
ficers  under  the  Crou 
was  on  the  special 
thej  admitted,  had 
applicable  to  the  i 
this  case  is  called  - 
do  an  illegal  act, 
without  the  Que 


.11 J  £n- 
Liiiit  of  the 


,  ,iycd  which  oould 
H  would  prevent  the 
.    [1  the  judgment  under 
..nacted  that,  if  any  owner 
,  iiodule  shall  refuse  to  execute 
-.:>on  parent  into  the  Bank  of 
^Aseed  bj  a  jury  the  land  and 
,,^'1  from  thenceforth  veat  in  the 
-  Krheica  and  succaBsors,  as  part  and 
^i^HHiw  *Dd  1*°^  revenQes  of  Her 
^tb*  &own,  who  shall  be  deemed  in 
5  i' ♦  a^iSll^^  *^  ""^  poaeession  thereof  to  all 
Bnt,  the  jodgment  bnng  good 
being  declared  to  be  binding 
iiHi  wo  be  asked  to  prohibit  the 
upon  it?    There  is  no 
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'  take  plaoe ;  and  there  is  no  QueetCf  Bench. 

The  Commissioners  of \ 

to   the   commands        Chabot 

T. 

■  may  not,  upon  LordMoRFiTH. 
iCe,  pay  into 
»  by  the  jury. 
as  officers  of  the 
onferred  upon  the 
.  of  which  has  been 
.  Her  Majesty,  and  she 
'  actual  seisin  and  posses- 
grant  a  prohibition  against 
>c  interfering  with  proceedings 
ing  to  the  executive  government 

oe  understood  that  we  give  no  sanc- 
ice,  allied  to  have  been  followed  in 
:uquiring  into  the  title  of  the  claimant 
i^ssment  by  a  jury  of  the  value  of  land 
public  purposes.     And  we  think  that,  in 
. ,  the  plaintiff  can  only  be  deprived,  for  the 
awarded  to  him,   of  the  land  which  the  jury 
:nated  to  be  of  that  value.     His  title  to  such  land 
^  lies  between  high  and  low  water  mark  remains  un- 
prejudiced, and  may  still  be  contested  between  him 
and  the  Crown,  or  the  City  of  London^  the  three  parcels 
mentioned  in  the  schedule  and  the  warrant  being  un- 
derstood only  to  extend  to  highwater  mark. 

Having  intimated  this  caution  against  any  improper 
inference  which  might  be  drawn  from  our  refusal  of 
the  prohibition,  I  have  only  to  say  that  we  give  judg- 
ment for  the  defendants. 

Judgment  for  defendants. 
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May  Sltt 


William  Cook  agaifist  Abraham  Field. 


in'wriSr"^.'    rj 0  VENANT.     The  declaration  charged  that,  hereto- 
tweenA.  and  fQ^e,  to  Wit  19th  October  1841,  by  indenture  then 

B,,  recitiDg 

that  A.  was  ex-  made  between  George  Field  of  the  first  part,  WUtiam 

Field  and  defendant  of  the  second  part,  and  plaintiff  of 


the  third  part  (profert),  G.  Field  did  grant,  bargain, 
sell,  assign,  transfer  and  set  over  to  plaintiff  a  policy 
of  assurance,   effected  by  G.  Field  with  The  United 


payment  of  the  sum  of  2000/.  was  assured  by  the 
Company  to  the  executors,  administrators  and  assigns 
of  G.  Field  on  his  decease ;  and  all  moneys  which  should 
become  due  or  be  recoverable  by  virtue  of  the  said 
policy,  and  all  the  right,  title,  &c,  both  at  law  and  in 
equity,  of  G,  Field  of,  in,  to  or  out  of  the  same ;  ha- 


come  teited  in 
fee  of  a  certain 
menuage  &c. 
on  the  death 
of  E.  &, 
widow,  as  the 
devisee  under 

her  will  (which    Kingdom  Life  Assurance  Company^  numbered  &c,  and 

messuage  &c. 

were  then  in       dated    18th    September y  then  instant;   by   which  the 

the  occupation 
of  lessees, 
under  a 
lease  of  which 
A,  WAS  as- 
signee), and 
that  A,  hsd 
contrsctcd  to 
sell  all  the  said 
possibility  and 
expectancy  of 
an  estate  and 
interest  in  the 
said  premises  to 

B,,  for  all  ^/sestote  and  interest  therein,  expectant  ns  aforesaid,  for  2000/.,  which  B,  there- 
by agreed  to  pay  him,  A.  promised  and  agreed  with  B,  that  he  would,  within  three  months 
from  the  decease  of  E,  S,,  in  case  A,  became  devisee  of  the  premises,  convey  the  same  to  P., 
his  heirs  and  assigns,  and  make  him  a  good  title,  and  that  B,  should  in  that  event  become 
entitled  to  the  rents  and  profits  from  the  day  of  E.  S,*a,  decease.  And  that,  in  case  A. 
should  not  become  the  devisee  in  fee  of  the  premises,  or  should  not  make  a  good  title 
witln'n  six  months  from  the  decease  o(  E,  S.,  A,  should,  within  tiie  latter  period,  repay 
the  2000/.  (without  interest)  to  B,  And  that  A,  sliould  execute  a  certain  indenture, 
assigning  a  policy  on  his  life,  as  a  security  for  such  repayment ;  B.  to  re-assign  if  the 
conveyance  should  be  perfected  according  to  the  agreement. 

The  indenture  was  executed  accordingly.  Neither  A.  nor  any  person  under  whom  he 
claimed  had  had  possession  of  the  premises,  or  the  reversion  or  remainder  thereof,  or 
taken  the  rents  or  profits,  within  a  year  before  such  execution.  B»  was  not  the  heir  of 
S*  S  ,  and  bad  no  interest  in  her  life  or  death,  unless  by  tlie  above  agreement 

Held  (on  demurrer  to  pleas,  in  an  action  of  covenant  on  tlie  indenture),  that  the  agree- 
ment was  not  illegal,  as  contravening  public  policy  by  creating  an  interest  in  E,  S.*%  death, 
or  in  the  exercise  of  an  undue  influence  over  her  mind  as  to  the  making  of  her  will : 

Kor  as  a  bargain,  contrary  to  stat.  .S2  Jf.  8.  c,  9.,  for  a  grant  of  pretensed  right  or  title  to 
hereditaments  of  which  Uie  grantor  was  not  in  possession. 

Nor  at  a  wagering  policy,  prohibited  by  itat,  14  G.  3,  c.  48.  or  otherwise. 
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bendum  to  plaintiff^  lus  executors,  administrators  and  Qyeen*t  Bnck, 

assigns,  &c.,  but  subject  to  certain  provisoes  or  con-  * 

ditions  in  the  said  indenture  contained :  and  G.  Field  ^^^ 
by  the  said  indenture  covenanted  with  pluntiff  that  he,  Ficu». 
Cr.  Field,  would  paj  the  premiums  payable  upon  and  in 
respect  of  the  policy,  and  do  all  other  things  necessary 
for  keeping  the  policy  on  foot,  &c. ;  and  G.  Field,  W. 
Field  and  defendant  for  themselves,  jointly  and  severally, 
and  for  their  several  heirs,  executors,  &c.,  covenanted 
with  plaintiff  that,  in  case  G.  Field  should  omit  to  pay 
the  annual  premium  or  premiums  in  respect  of  the 
policy,  it  should  be  lawful  for  plaintiff  to  advance  or 
pay  any  such  annual  or  other  sums  as,  by  reason  of 
such  omission,  should  be  requisite  for  keeping  the  policy 
on  foot ;  and  that  G.  Field  and  defendant,  their  or 
some  or  one  of  their  heirs,  executors,  &c,  should  and 
would,  on  demand,  repay  such  sums  and  sum  to  plaintiff, 
with  interest,  &c. :  Averment,  that  the  security,  by  the 
said  indenture  made,  hath  continued,  &c.,  and  still 
continues.  And  that,  after  the  making  of  the  in- 
denture, to  wit  &c.,  an  annual  premium  of  75/.  lis,  2d. 
payable  in  respect  of  the  policy  by  G,  Field,  and 
necessary  for  keeping  it  on  foot,  became  due  to  the 
said  Company;  and  G.  Field  omitted  to  pay  it,  &c.: 
That  plaintiff  thereupon  advanced  and  paid  it,  such 
payment  being  then  necessary  for  keeping  the  policy 
on  foot :  Of  all  which  &c  (averment  of  notice  to 
G.  Field,  W.  Field  and  defendant,  and  request  to  them 
to  pay) :  Breach,  non-payment.  There  were  four  other 
similar  breaches  in  respect  of  various  sums. 

Pleas:  1.  That,  before  the  making  of  the  indenture, 
to  wit  18th  September  1841,  and  in  the  lifetime  of 
Elizabeth  Smith,  of  &c.,  after-mentioned,  by  agreement 
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Volume  XV.    In  writing  then  made  between  G.  Fkld  of  the  one  part 
L—  w*d  phiintiff  of  the  other  part,  after  reciting  (as  the  fiEUSta 


Cook         were)  that  G.  Field  was  in  expectation  to  become  seised 
Fields        in  fee  simple,  at  the  death  of  the  said  E.  Smith,  of  &c, 
widow,  as  the  devisee  under  her  will,  of  a  certain  mes- 
suage, tenement  and  premises  situate  at  &c  in  London, 
then  in  the  occupation  of  certain  persons  whose  names 
are  to  defendant  unknown,  but  then  trading  under  the 
name  &c.,  but  subject  to  a  lease,  of  which  plaintiff  was 
assignee,  at  the  annual  rent  of  20021,  and  that  G.  Field 
had  contracted  and  agreed  with  plaintiff  to  sell  and  con- 
vey to  plaintiff  all  the  said  possibility  and  expectancy  of 
an  estate  and.  interest  therein  to  plwiti£^  for  all  the  estate 
and  interest  therein  of  him,  G.  Field,  therein,  expectant  as 
aforesaid,  on  the  terms  and  conditions  therein  contained 
and  hereinafter  mentioned  and  set  forth,  in  consider^ 
ation  of  50021  then  paid  by  plidntiff  to  G.  Field  (receipt 
acknowledged),  and  of  the  further  sum  of  1500/.  to  be 
paid  by  plwitiff  on  11th  October  then  next,  and  which 
plaintiff  thereby  agreed  to  pay  accordingly,  G.  Field 
did  thereby,  for  himself,  his  heirs,  executors  and  ad- 
ministrators, promise  and  agree  with  plaintiff,  his  exe* 
cutors,  administrators  and  assigns,  that  he,  G.  Field,  his 
hdrs,  &C.,  should  and  would,  within  three  calendar 
months  from  and  after  the  decease  of  E,  Smith,  in  case 
he  should  become  the  devisee  of  the  said  hereditaments 
and  premises,  well  and  sufficiently,  by  good  and  suffi-^ 
dent  conveyance,  to  be  prepared  at  the  expense  of  G. 
Field,  his  executors,  &c,  convey  and  assure  the  said 
hereditaments  and  premises  to  plaintiff,  his  heirs  and 
asagns,  free  from  incumbrances,  except  an  annuity  of 
60L  supposed  or  expected  to  be  charged  thereon  by 
E.  Smith  in  favour  of  one  Mary  Blaekwell  for  the  term 
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of  ber  natural  life,  and  subject  also  to  the  said  leaae  as  Quem*t  ^nck. 

possessed  hj  plaintiff  as  aforesdd:  and  also  that  O.  !_ 

Field,  his  heirs,  &c.,  should  and  would  &c. :  covenant  to  ^^ 
make  out  a  good .  title  in  fee  within  three  calendar  ^"'^' 
months  from  and  after  the  decease  of  E.  Swithy  subject 
as  aforesaid :  and  that,  in  the  event  aforesaid,  plaintiff 
riiould  become  entitled  to  the  rents  and  profits  from  the 
daj  of  the  decease  o{E,  Smith:  And,  moreover,  that,  in 
case  G.  Field  should  not  become  the  devisee  in  fee 
simple  of  the  said  hereditaments  and  jnremises  in  man- 
ner aforesaid,  or  if  he,  his  heirs,  &c.  or  assigns,  should 
not  be  able  to  make  out  a  good  and  sufficient  title  to 
the  same  within  six  calendar  months  from  the  day  of 
the  decease  of  E.  Smith,  then  and  in  such  case  O. 
Field,  his  heirs,  &c.,  should,  within  the  said  period  of 
six  calendar  months  from  &c.,  repay  to  plaintiff,  his 
executors,  &c.,  the  said  sum  of  2000/.,  but  without  in- 
terest thereon :  And,  as  further  security  for  the  repay- 
ment of  the  said  sum  in  the  event  aforesaid,  G.  Field 
did  agree  to  assign  to  plaintiff  the  policy  of  assurance 
in  the  declaration  mentioned,  to  hold  the  same  to  the 
use  of  the  plaintiff  absolutely :  but,  nevertheless,  it  was 
thereby  expressed  to  be  the  true  intent  and  meaning  of 
the  parties,  and  plaintiff  did  thereby  promise  and  agree  to 
and  with  G.  Field,  his  executors,  &c.,  that,  in  case  the 
conveyance  thereinbefore  contracted  for  should  be  made 
and  perfected  according  to  the  true  intent  and  mean- 
ing of  the  said  agreement,  plaintiff  should  and  would, 
immediately  thereupon,  assign  the  said  policy,  and  all 
benefit  thereof,  and  all  and  every  sums  or  sum  of  money 
that  might  have  been  received,  or  that  he  or  they  might 
have  become  entitled  to  receive  in  the  meantime  by 
virtue  of  the  said  policy,  unto  Cr.  Field,  his  heirs,  &o. 
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Cook 

▼. 
Fiito. 


And  0»  Field  did  further  promise  that  he  would,  from 
time  to  time,  pay  the  premiums  to  become  due  on  the 
said  policy,  in  order  to  keep  the  same  on  foot  during 
his  life,  and  should  and  would  procure  the  said  William 
Field  and  defendant  to  enter  into  a  bond  to  plaintiff,  or 
some  other  efficient  assurance,  to  pay  such  premiums 
during  the  continuance  of  the  policy,  as  a  security  for 
the  purposes  in  the  said  agreement  before  mentioned. 
Averment :  That,  after  the  making  of  the  said  agree- 
ment, and  in  the  lifetime  of  E.  Smith,  to  wit  on  &c., 
defendant  and  G.  Field  and  the  said  William  Field  exe- 
cuted the  indenture  in  the  declaration  mentioned  in 
pursuance  and  part  performance  of  the  said  agreement, 
and  for  the  purpose  of  carrying  out  the  provisions 
thereof  with  respect  to  the  said  policy.  Whereby  the 
said  agreement  and  the  said  indenture  in  the  declaration 
mentioned  were  and  are,  and  each  of  them  was  and  is, 
wholly  void  and  of  none  effect     Yerification. 

Plea  2.  Following  (with  immaterial  variations)  the 
allegations  of  plea  1.,  down  to  and  including  the  allega- 
tion that  the  indenture  was  executed  in  pursuance 
&c,  and  adding  an  averment :  That,  at  the  time  of  the 
making  of  the  said  bargain,  sale,  covenant  and  promises 
by  G.  Field  for  the  sale  of  the  said  pretended  title  to 
the  said  messuages,  tenements  and  premises  to  plaintiff 
as  aforesaid,  neither  G,  Field,  nor  his  antecessors,  nor 
any  person  by  whom  he  claimed  the  said  messuage,  &c., 
had  been  in  possession  of  the  said  messuage,  &c.,  or  of 
the  reversion  or  remainder  thereof,  or  taken  the  rents 
or  profits  thereof,  by  the  space  of  one  whole  year  next 
before  the  time  of  the  making  of  the  bargain,  sale,  cove- 
nant and  promise  as  hereinbefore  mentioned ;  whereby, 
and  by  force  of  a  statute  made  &c.  (32  H.  8.  c.  9.),  en- 
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tided  <'  The  bill  of  bracery  and  buying  of  titles,"  the  Queen*t  Bench. 

said  bargain,  sale,  &c,  and  the  said  indenture  in  the  de-  ' 

daration  mentioned,  so  being  made  for  such  purposes  ^^' 
as  aforesud,  were  and  are,  and  each  of  them  was  and  F»li>. 
is,  wholly  void  and  of  none  effect.     Verification. 

Plea  3.  As  the  2nd,  but  substituting,  for  the  con- 
cluding averment,  as  follows :  That,  at  the  time  of  the 
making  of  the  said  contract  and  promise  for  the  securii^ 
of  the  said  benefits  to  plaintiff  upon  the  decease  of 
E.  Smith  leaving  O,  Field  as  her  devisee,  plaintiff  was 
not  the  heir  of  E,  Smithy  nor  had  he  then,  nor  hath  he 
ever  and  at  any  time  had,  any  interest  in  the  said  event, 
or  in  the  life  or  death  of  E.  Smith.  Whereby,  and  by 
force  of  a  statute  passed  &c.  (14  G.  3.  c.  48.),  entitied 
^  An  act  for  r^ulating  insurances  upon  lives,  and  for 
prohibiting  all  such  insurances,  except  in  cases  where 
the  persons  insuring  shall  have  an  interest  in  the  life 
or  death  of  the  persons  insured,"  the  said  agreement 
and  policy  of  assurance  upon  the  event  of  the  death 
of  E.  Smith  leaving  G.  Field  as  her  devisee,  and  the 
indenture  in  the  declaration  mentioned,  were  and  are, 
and  each  of  them  was  and  is,  wholly  void  and  of  none 
effect     Verification. 

Special  demurrer,  assigning  causes  which  sufficientiy 
appear  by  the  argument.    Joinder. 

The  demurrer  was  argued  in  Easter  Term  (a)  1850. 

Peacocky  for  the  plaintiff.  First,  no  objection  to  the 
transaction  is  shewn  by  the  first  plea.  There  can  be 
no  contravention  of  public  policy  in  an  arrangement  that 
a  man,  if  he  become  devisee  of  land,  shall  convey  it, 

(a)  Jpril  SSd.     Before  Lord  Campbell  C.  J.,  PatUton,  Wightman  tnd 
VOL.  ZY.  K.  S.  H  H 
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Foimme  XV.    but,  if  he  do  not,  shall  return  money  borrowed  in  the 

!_.  expectation.     ^fFiffhtman  J.    It  is  the  return  of  money 

^^  given  for  a  conuderation  which  has  failed.]  Upon  such 
^^^*'^'  a  transaction,  a  policy  might  well  be  assigned  as  a 
security.  Such  an  arrangement  is  very  common.  In 
marriage  settlements  it  is  not  unusual  for  a  party  to 
oovenant  to  convey  property  if  it  comes  hereafter  into 
his  possession.  In  Hibblewhite  v.  M^Morine  (a)  it  was 
holden  that  a  contract  of  sale  of  goods  to  be  delivered 
at  a  future  day  was  not  rendered  invalid  by  the  cir- 
cumstance that  the  vendor  had  not  the  goods,  nor  had 
contracted  for  them,  and  had  not  any  reasonable  ex- 
pectation of  having  them  in  time,  unless  by  purchasing 
them.     There  Bryan  v.  Lewis  (b)  was  overruled. 

Secondly,  stat  32  H.  8.  e.  9.  is  inapplicable  to  the 
fiusts  disclosed  by  the  second  plea.  That  statute  was 
directed  to  the  prevention  of  sales  of  pretended  titles. 
But  here  G.  Field  has  not,  and  does  not  pretend  to 
have,  any  title.  He  merely  undertakes  to  convey,  if 
he  should  hereafter  acquire  a  title.  [Lord  CampbeUy 
C  J.  There  cannot  well  be  any  danger  of  encouraging 
litigation ;  for  the  money  is  to  be  returned  unless  the 
devise  takes  place.]  And,  also,  if  there  be  not  a  valid 
title.  The  description  of  maintenance  in  Co.  Lit  368.  b., 
369.  a.,  is  quite  inapplicable  to  the  case  of  an  under- 
taking  to  make  over  land  when,  or  if,  the  party  under- 
taking shall  acquire  a  title  to  it.  Indeed  the  plaintiff 
already  held  a  term  in  the  land,  subject  only  to  the 
rent  and  the  supposed  charge  of  the  annuity  of  50/. 
There  would  be  nothing  ill^al  in  a  party,  entitled 
to  resume  the  possession  of  land,  selling  to  a  person 

(a)  SM.iW.  462.  (6)  Ry.  ^  M.  386. 
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wrongfiilly  or  rightfoUy  in  possession.     Stat  32  H.  8.   Qtt0im*«  Bmu^ 

c.  9.,  and  the  common  law  as  it  stood  before,  are  ex- ' 

plained  in  Doe  dem.  Williams  v.  Evans  (a) ;  from  which         ^* 
case  it  appears  that  what  was  prohibited  was  the  sale  of       Field. 
a  supposed  right  to  that  which  another  held.     It  was, 
in  fact,  a  sale  of  a  right  of  action ;  but  here  no  action  is 
possible ;  there  can  be  no  one  to  be  sued.     A  Court  of    . 
Equity  has  gone  so  far  as  to  set  aside  a  bargain  with 
an  expectant  reversioner  where  the  consideration  was 
grossly  inadequate,  but  no  farther ;  Gwynne  v.  Heaton  {b\ 
where,  in  a  note  (p.  1.),  Evans  y.  Chesshire{c)  is  re- 
ferred to. 

Thirdly,  the  third  plea  shews  nothing  which  is  in 
contrayention  of  stat.  14  G.  3.  c.  48.  That  prohibits 
insurances  on  lives  in  which  the  assured  has  no  in- 
terest. Here  Mrs.  SmitK%  life  is  not  insured,  but  only 
the  life  of  George  Field;  and  there  is  nothing  illegal 
in  a  man's  assigning  a  policy  on  his  own  life;  Ashley  v. 
Ashley (d).  ^Watson,  contnL  The  argument  for  the 
defendant  is  that  a  payment  of  money  during  the  life 
of  another  for  the  conveyance  of  an  estate  after  her 
death  is,  in  effect,  an  insurance  on  the  life  of  that 
other.]  The  contract  here  has  no  such  effect.  I£  Mrs. 
Smith  does  not  devise  to  G.  Field,  he  is  to  return  the 
money  to  the  plaintiff.  [Lord  Campbell  C.  J.  Cer- 
tainly the  ordinary  notion  of  a  life  assurance  is  4hat, 
on  the  death,  money  is  to  be  paid  absolutely  to  the 
assured.]  That  is  the  proceeding  which  is  prohibited, 
because,  if  the  assured  has  no  interest  in  the  life  of  the 
cestui  que  vie,  it  is  a  wager.  Here  the  death  merely 
fixes  the  time.  [^Patteson  J.  The  contingency  con- 
Co)  J  ConuB.  717.  (6)  1  Sro.  Ch,  Co.  1. 
(e)  Bdt*s  Supp,  to  Vet,  sen.  300. 305,  6.  (d)  S  Sim.  149. 
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templated  seems  rather  to  be  that  Mrs.  Smith  may 
leave  the  property  so  as  not  to  come  to  G.  Field,  than 
that  she  may  die  before  she  leaves  it  to  him.] 

Watson,  contr&.  First,  this  contract  is  of  a  class 
which  it  is  against  public  policy  to  allow.  It  gives  a 
direct  interest  in  obtaining  a  devise  by  undae  influence. 
And  it  likewise  creates  an  interM;  In  a  person's  destth, 
and  falls  within  the  objection,  which  prevailed  in  Gil" 
bert  V.  Sykes(a\  to  a  wager  on  life.  The  decision 
there  was  approved  of  by  Lord  Abinger  in  Evans  v. 
JoTus  (i).  [Lord  Campbell  C.  J.  The  influence  may 
be  fairly  acquired  by  civility  and  good  usage :  and  it 
does  not  follow  from  such  a  contract  as  this  that  there 
should  be  an  interest  in  the  death,  at  any  rate  before 
the  will  is  made.  Wightman  J.  What  is  the  interest  in 
the  death  here  ?]  If  G.  Field  becomes  devisee  he  is  ex- 
cused from  repaying  the  200021  [Lord  Campbell  C.  J. 
If  he  has  made  a  bargain  in  fair  proportion  to  the 
value  of  the  estate,  he  has  an  equal  interest  whether 
the  money  is  to  be  returned  or  the  estate  conveyed.] 
Contracts  creating  an  interest  in  the  abridgment  of  life 
have  been  held  illegal  in  the  case  of  composition  with 
parish  ofiicers  by  the  father  of  a  bastard  child ;  Cole  v. 
Gower  (c),  Chappell  v.  Poles  (rf),  and  authorities  there 
citedt  The  present  case  is  analogous  to  those  in  which 
contracts  for  marriage  brocage  have  been  held  illegal, 
as  tending  to  fraud,  undue  solicitation,  and  other  mis- 
chiefs. Of  this  class  was  Hall  v.  Potter  (e),  where  an 
obligation  given  by  ITiomas  Thinne  to  the  defendant, 


(a)  16  Baa,  150. 
{e)  6Easi,  110. 
(tf)  3Lev.4lU 


(6)  5M,^  fr,  77. 
(rf)  2  M.  f  W,  867. 
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conditioned  to  pay  her  500L  withm  three  months  after  dueetCi  Bench. 

1  ft  ^o 
he  should  be  married  to  the  daughter  and  heiress  of  the  1_ 

Earl  of  Northumberland,  was  held  void  by  the  House  ^^^ 
of  Lords  on  appeal  from  Chancery.  The  opinion  of  the  Vaui, 
Courts  on  contracts  of  marriage  brocage  will  be  found 
also  in  Stribblehill  Y.Brett  (a),  Drury  v.  Hoohe{b)y  Shirley 
V.  Martin  (c)  and  Cole  v.  Gibson  (d).  [Lord  Camp^ 
bell  C.  J.  In  such  cases  a  new  interest  is  created  by 
the  contract  which  is  impeached.  Erie  J.  I  do  not  see, 
here,  )iow  the  contract  creates  any  greater  interest  than 
parties  had  before.]  An  interest  became  vested  in  the 
plaintiff,  which  did  not  previously  exist.  \Wightman  J. 
Would  a  contract  to  sell  the  next  presentation  to  a 
living  be  void  on  the  same  ground  ?]  That  is  a  property 
in  which  some  one  must  have  an  existing  interest,  as  in 
the  ordinary  case  of  a  reversion  or  remainder.  Other 
cases  analogous  to  the  present  are  Allen  v.  Heam  {e\ 
in  which  a  wager  between  voters  on  the  result  of  a 
depending  election  to  parliament  was  held  illegal ;  Lowe 
V.  Peers  {g)  and  Hartley  v.  Rice  (A),  where  it  was  held 
that  wagers  or  other  provisional  contracts  restraining 
from  marriage  were  not  to  be  enforced :  and  Da  Costa 
V.  Jones  {i),  where  a  bet  between  two  indifferent  per- 
sons on  the  sex  of  a  third  was  pronounced  to  be  no  legal 
contract,  because  the  wager  was  injurious  to  the  feelings 


(a)  2  Vem,  445.  (6)  1  Vertu  412. 

(c)  3  P.  Wms,  74,  note  (1)  to  Roberts  ▼.  Roberts. 

(d)  1  Fes.  sen.  503.  506.     ReU's  Supp.  211. 

(e)  1  T.  R.  56. 

(g)  4  Rurr,  2225.  Judgment  of  K.  B.  aflBrmed  in  Eich.  Ch.,  Low  v. 
Peerst  WUmoCs  Op,  ^Judg.  361.  See  cases  collected  in  WiaUe  y,  Jones, 
1  New  Ca.  656. ;  judgment  of  C.  B.  affirmed  in  Eich.  Ch.,  Jones  ▼. 
Ifaite,  3  New  Co,  34 1. ;  and  in  Dom,  Proc.,  Jones  ▼.  Waite,  9CL4;  Fin,  101. 

(A)  10  East,  22.  (i)  2  Cowp.  729. 
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'        of  equity  have  sanctioned  agreements  between  relations 


^*^*         or  others,  expecting  to  inherit  property,  that  it  shall 
FiiLD.        be  equally  shared  (as  BecJdey  y.  Newland(d)y  Harwood 
V.  Tooke  (J)  and  Hyde  v.  White  (c)  ),  do  not  fall  within 
the  present  objection :  those  arrangements  were  equit- 
able, and  between  persons  having  a  legitimate  interest. 

Secondly,  this  is  a  void  contract  by  stat.  32  H.  8. 
c.  9.  It  involves  all  the  mischief,  contemplated  by  that 
act,  s,  2.,  of  bargaining  to  grant  pretensed  rights  or  titles 
in  or  to  lands  or  hereditaments  of  which  the  party  is  not 
in  possession.  [Lord  Campbell  C.  J.  Does  G.  Field,  in 
this  case,  pretend  to  have  any  title  to  the  messuage  ?] 
The  contract  is  open  to  all  the  objections  suggested  by 
the  statute.  A  title  is  bargained  for  which  Field  has 
not  in  him ;  and,  if  it  be  hereafter  contested,  the  vendee 
must  litigate  in  support  of  it.  The  statute  must  be  con-* 
strued  equitably,  and  according  to  the  intention :  as  was 
argued  by  Saunders  Serjt.  in  Partridge  v.  Strange  (d), 
'^  seeing  it  is  very  beneficial  to  the  public  weal,  things 
which  are  out  of  the  letter  shall  be  taken  within  the 
equity  of  it :  and  if  the  words  of  it  are  obscure,  they 
shall,  for  the  same  reason,  be  expounded  most  strongly 
for  the  public  good."  Lord  Eldon,  Cholmondeley  v. 
Clinton  {e),  recognises  the  practice  of  construing  this 
statute  according  to  the  policy,  not  the  letter.  In 
Prosser  v.  Edmonds  (g)  Lord  Abinger  said :  "  It  is  a 
rule — not  of  our  law  alone,  but  of  that  of  all  countries, 
that  the  mere  right  of  purchase  shall  not  give  a  man 
a  right  to  legal  remedies.     The  contrary  doctrine  is  no 

(a)  a  P,  IFms,  182.183.  (6)  2  Sim.  192. 

(c)  5  Sim.  524.  (cQ  Piow<L  77.  82. 

(e)  4  Bliglh  1.  43-45.  (s)  1  T.  J  CoiL  {Exch.  £7.)  481.  497. 
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where  tolerated,  and  is  against  good  policy.     All  our   QMeen^s  Bench. 

cases  of  maintenance  and  champerty  are  founded  on * 

the  principle  that  no  encouragement  should  be  given  ^' 
to  litigation  by  the  introduction  of  parties  to  enforce  Fui-in 
those  rights  which  others  are  not  disposed  to  enforce. 
There  are  many  cases  where  the  acts  charged  may  not 
amount  precisely  to  nuuntenance  or  champerty,  yet  of 
which  upon  general  principles,  and  by  analogy  to  such 
acts,  a  Court  of  equity  wUl  discourage  the  practioe." 
[Lord  Campbell  C.  J.  In  that  case  there  had  been  a 
sale  of  rights  which  were  a  subject  of  contest.  Wight' 
man  J.  Here  the  party  only  undertakes  that,  if  he 
gets  the  property,  he  will  convey  it.  Lord  Camp- 
bell  C.  J.  He  does  not  pretend  to  any  title,  nor  con- 
template any,  except  such  as  he  may  lawfully  acquire 
under  Mrs.  Smithes  will.  Wightman  J.  Champerty  is 
where  a  party,  not  willing  to  litigate  for  a  right,  con- 
veys to  some  person  who  is.] 

Thirdly,  this  is  a  wagering  policy  within  the  pro- 
hibition of  Stat.  14  G.  3.  c.  48.  [Lord  Campbell  C.  J. 
What  life  is  insured  by  the  agreement  ?]  In  effect  the 
life  of  Mrs.  Smith  is  insured.  On  her  death  the  estate 
is  to  be  conveyed  or  2000/.  paid.  [Patteson  J.  Ac- 
cording to  your  argument  a  post-obit  bond  would  be  a 
life  insurance.]  The  effect  of  such  a  bond  is  merely  to 
fix  the  time  of  a  payment.  If  a  contract  is  in  effect  a 
wagering  policy,  the  form  of  words  is  not  material ; 
per  BuUer  J.,  in  Good  v.  Elliott  {a).  In  Paterson 
V.  Powell  (b)  several  persons,  for  themselves  severally, 
and  for  their  several  executors,  &c.,  subscribed  an 
agreement,  in  consideration  of  forty  guineas  for  lOOil, 

(a)  3  T..R,  693.  702.  (6)  9  Bmg.  320. 
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1_  shares  should  be  done  at  1007.  per  share  on  or  before 


^^*         31st  December   1829:   and    Tindal  C.  J.  said:  *'Our 


T. 


FiiLD.  decision  "  **  must  turn  on  the  provisions  of  the  14  G.  3., 
if  this  instrument  can  be  deemed  a  policy.  Upon 
that  point  we  entertain  no  doubt.  Here  is  a  pre- 
mium  paid,  in  consideration  of  the  insurers  incurring 
the  risk  of  paying  a  larger  sum  upon  a  given  contin- 
gency. The  instrument  is  open  to  all  who  may  choose 
to  subscribe,  that  is,  without  restriction  of  persons  or 
numbers.  It  then  proceeds  "  &c.  ^^  If  the  instrument 
in  Roebuck  v.  Hammerton  {a)  was  rightly  held  to  be  a 
policy,  I  can  make  no  just  discrimination  between  that 
instrument  and  the  present.  It  is  true,  that  the  policy 
contains  no  clause  about  average,  because  the  cir- 
cumstances of  the  risk  do  not  require  it.  But  if  the 
instrument  can  be  deemed  a  policy  without  that  clause, 
we  should  impair  the  efficacy  of  the  act  of  parlia- 
ment if  we  were  to  consider  it  as  an  ordinary  con- 
tract." In  Da  Costa  v.  Jones  (b)  the  contract  was,  in 
terms,  that,  in  consideration  that  plaintiff  would  pay 
defendant  seventy  five  guineas,  defendant  undertook  to 
pay  plaintiff  300A  in  case  the  Chevalier  D^Eon  should 
at  any  time  prove  to  be  a  female ;  and  in  Roebuck  v. 
Hammerton  (a)  the  same  wager,  in  the  form  of  a  policy, 
was  held  to  be  clearly  an  illegal  policy  within  the 
act  l^lViffhtman  J.  What  is  the  premium  here,  and 
what  the  greater  sum  than  the  value  of  the  interest? 
Lord  Campbell  C.  J.  You  will  have  great  difficulty  in 
shewing  that  this  agreement  has  any  resemblance  to  a 
policy  of  insurance.] 

(a)  S  Cowp.  7S7.  (6)  S  Gmp.  789. 
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Peacock,  in  reply.    The  question  as  to  contracts- sup-  Q»fen*t 

1  ft^ 
posed  to  create  an  interest  adverse  to  morals  or  public 

policy  has  been  lately  much  considered  in  a  case  before  Co< 
the  Judicial  Committee,  Ramhll  Thackoar^Seydass  Fut 
Y.  SoqjumnuU  DhondmuU  (a),  where  a  wager  on  the 
average  price  which  opium  ^  would  bear  at  the  next 
government  sale  was  held  not  to  be  illegaL  There 
Lord  Campbell,  delivering  the  opinion  of  the  Com- 
mittee, said:  ''  We  are  of  opinion,  that,  although,  to  a 
certain  degree,  it "  (the  wager)  '^  might  create  a  tempt- 
ation to  do  what  w|ts  wrong,  we  are  not  to  presume 
that  the  parties  would  commit  a  crime ;  and  as  it  did 
not  interfere  with  the  performance  of  any  duty,  and  as 
if  the  parties  werQ  not  induced  by  it  to  commit  a  crime, 
neither  the  interests  of  individuals  or  of  the  govern- 
ment could  be  affected  by  it,  we  cannot  say  that  it  is 
contrary  to  public  policy."  A  contract  is  not  neces- 
sarily illegal  because  it  creates  an  interest  in  the  death 
of  another :  if  it  were  so,  the  most  ordinary  transactions 
would  be  prohibited ;  for  instance,  a  lease  for  life  at  a 
premium,  with  reservatio'n  of  a  nominal  rent.  Any 
creation  of  an  estate  determinable  on  the  life  of  a  third 
person  would  be  unlawful.  As  was  observed  in  the 
case  just  cited  (6),  the  life  of  the  Queen  could  not  be 
introduced  into  a  lease,  ^^  because  by  its  introduction 
Her  sacred  person  is  endangered."  The  illegality  of 
marriage  brocage  stands  on  a  different  ground;  there 
the  direct  object  of  the  contract  is  to  interfere  with  the 
free  choice  of  an  individual  in  respect  of  marriage :  the 
very  consideration  of  the  contract  on  one  side  is  that 
this  shall  be  done.     A  contract  aiming  as  directly  at 

(a)  6  Moon's  P.  C.  C  900.  (6;  6  Moor^t  P.  C.  C  S1& 
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life  would  also  be  illegal.  [Lord  Campbell  C-  J-  Mar- 
riage brocage  had  been  known  by  experience  to  produce 
the  most  mischievous  consequences.]  Public  policy, 
if  to  be  adopted  at  all  as  a  ground  of  decision  (and 
AJderson  B.  in  Hibblewhite  y.  M^ Marine  (a)  altogether 
disclaims  it),  should  at  least  be  very  clear.  And  in  the 
present  case  it  does  not  appear  that  G.  Fieli  had  more 
motiye  for  undue  solicitation,  because  he  had  sold  the 
estate,  than  he  had  before.  As  to  stat.  14  G.  3.  c.  48. : 
there  is  no  premium  in  this  case ;  the  contract  is  only 
to  give  certain  property  at  a  stated  price,  the  purchase 
money  to  be  returned  if  the  property  be  not  given  (6). 
As  to  the  remaining  point,  this  is  not  the  case  of  an 
attempt  to  sell  property  of  which  the  vendor  is  not  pos- 
sessed in  order  that  the  vendee  may  try  the  right  with 
some  one  who  is.  If  the  land  here  had  been  devised  *to 
Cr.  Fidiy  there  is  no  reason  to  presume  that  another 
devbee,  or  an  heir,  would  have  contested  the  devise. 

Cur.  ado,  vulU 


Lord  Campbell  C.  J.  now  delivered  the  judgment 
of  the  Court. 

In  this  case  we  expressed  our  opinion  during  the 
argument  that  the  first  and  second  pleas  were  bad  upon 
demurrer:  and  we  have  come  to  the  same  conclusion 
with  respect  to  the  third  plea. 

Although  the  contract  between  the  plaintiff  and 
Ckorge  Field  may  resemble  an   yisurance  on  the  life 


(o)  5  Af.  4-  W,  462,  467. 

(6)  Peacock  referred  to  British  Insurance  Company  v.  Magee^  Cooke  and 
Jlcock's  Rep.  (Exch,  Ch,,  Ireland)  182.  [Wightman  J.  Stat.  14  G.  3. 
e,  48.  docs  not  eitend  to  Ireland,] 
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of   Elizabeth    Smithy    in   that  the   plaintiff   advances   Queen*t  Bench. 

money  for  a  benefit  to  be  received  from  Creorge  Field    [^ 

upon  her  death,  yet  it  has  circumstances  which  are  Cook 
not  incident  to  a  life  insuraooe.  The  intention  of 
Field  is  to  obtain  a  present  sum  of  money :  the  inten- 
tion of  the  plaintiff  is  to  obtain  from  Field  the  as- 
rignment  of  an  expected  devise,  and,  if  there  should 
not  be  such  a  devise,  a  repayment  of  the  money  with- 
out interest:  the  death  of  Mrs.  Smiih  is  made  im- 
portant only  for  the  purpose  of  ascertaining  whether 
there  be  or  be  not  the  expected  devise.  This  contract 
would  not  be  commonly  understood  to  be  a  policy  on 
the  life  of  Elizabeth  Smith,  and  therefore  would  not  fall 
within  the  words  of  stat  14  (r.  3.  c.  48.  taken  in  thdr 
ordinary  acceptation. 

On  the  other  hand,  if  it  is  correctly  called  an  in<^ 
suranoe  on  life,  it  is  not  without  an  interest  within  the 
meaning  of  the  same  statute:  for,  although  Field  had 
no  vested  interest  in  the  property  of  Mrs.  Smith  which 
he  could  sell,  still  a  promise  to  assign  a  devise  which  he 
expected  would  be  a  sufficient  consideration  to  support 
a  promise  to  pay  for  it,  in  a  contract  not  under  seal ; 
and  the  purchaser  of  such  an  expected  devise  would 
have  an  interest  so  far  as  to  prevent  his  policy  from 
being  considered  the  gaming  or  wagering  prohibited  by 
the  statute. 

Judgment  for  plaintiff. 
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saturdaif.  The  QuEEN  agaifist  Owen. 

June  Ist. 

A  County  court  TNFORMATION  in  the  nature  of  a  quo  warranto, 
for  inability  or  ^^  ^he  relation  of  Humphrey  Lloyd  Williams^  for 
und^r^uL^/i  usurping  the  office  of  clerk  of  the  County  Court  of 
lovtct.  c  95.     Merioneth,  established  under  stat.  9  &  10  Vkt  c.  95. 

f.  34.,  may  ' 

question  the  Plea :  that,  before  the  appointment  of  Owen  as  after 

validity  of  such 

removal  by  in-   mentioned,  to  wit  on  &c,  the  Judge  of  the  County 

formation  in  i  i  ,         .  #*    i  .         -i 

the  nature  of  a  Court,  under  and  by  Virtue  of  the  statute,  appomted 

against  his  the  sud  H,  L.  Williams,  then  being  an  attorney  of  the 

*"A^a  to  Court  of  Queen's  Bench,  clerk  of  the  County  Court 

fonmation  al-  holdcu  as  in  the  information  was  mentioned,  which  ap- 

leged  that  the  pointment  was  approved  of  by  the  then  Lord  Chan- 
clerk  was  re-       *  *  *  "^ 

moved  for  in-     ccllor.     And  that  afterwards,  and  before  the  appoint- 

ability.     The  i  ,  rr 

replication        mcnt  of  Owen,  the  Judge,  to  wit  on  &c.,  under  and 

traversed  the  .  j«       •        n         j  ■« 

inability ;  on  by  vutuc  of  the  Same  statute,  dismissed  and  removed, 

was  joined.  subjcct  to  the  Lord  Chancellor's  approval,  the  said  H. 

Vj:^t^  I-  ^^rns  from  the  said  office  of  clerk,  "for  and  on 

found  that  account  and  by  reason  of  certain  inability  of  him  the 

the  clerk  was  •'  •' 

dismissed  for      gaid  H.  L.   W.  for  and  in  the  said  office  within  the 

inability ;  that 

such  inability  meaning  of  the  same  statute;  that  is  to  say,  certain 

pecuniary  em-  then  existing  inability  of  him  the  said  H.  Z.  W.  for 

and  want  of  &^d  in  the  Said  office  within  the  meaning  of  the  same 

his  ddbte  Vx-  8^*"*®  5 "  which  dismissal  and   removal  the  then  Lord 

anifft'th^Hme  Chancellor  duly  approved  of:  and  that  afterwards,  io 

of  his  difcmis-  ^\\^  &(;,^  the  Judgc,  undcr  the  same  statute,  appointed 

other  inability  the  defendant  William  Owen,  then  being  an  attorney  of 

existed ;  and 

that  he  was  not, 

uor  had  been,  imprisoned  for  debt,  or  physically  disabled  from  performing  his  duties. 

Held,  that  such  pecuniary  embarrassment  did  not  in  itself  constitute  inability;  and  that 
the  relator  was  entitled  to  judgment. 
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Q.  B.,  clerks  subject  to  the  approval  of  the  Lord  Chan-  Q^ieen*§  Bench, 

cellor ;  which  approval  was  given :  under  and  by  virtue  [__ 

of  which  premises  Owen,  to  wit  on  &c.,  became  and  was     ^^^  Qukik 
&C.  clerk  &c. :  without  this>  that  he  hath  usurped  &c.  Owiv. 

Beplication :  That  the  Judge  "  did  not  dismiss  and 
remove  the  sud  H.  L*  Williams  from  his  said  office  of 
clerk"  &C.  *^on  account  or  by  reason  of  inability  of 
him  the  siud  H.  L.  W*  in  the  said  ofiBce  as  alleged:'' 
conclunon  to  the  country :  issue  thereon.  That  ffilUams, 
before  and  at  the  time  of  his  dismissal  as  aforesaid 
'^  was  under  no  inability  in  his  said  office,  and  was  not 
unable  to  perform  the  duties  of  the  same :  "  conclusion 
to  the  country:  issue  thereon.  And  that  the  Lord 
Chancellor  did  not  duly  approve  of  the  dismissal  &c. : 
conclusion  to  the  country :  issue  thereon. 

The  information  came  on  for  trial  before  Maule  J., 
at  the  Merioneth  Summer  assizes,  1849 ;  when  a  special 
verdict  was  found,  the  material  parts  of  which  were  as 
follows. 

After  stating  the  establishment  of  the  County  Court, 
to  be  holden  in  each  of  three  districts  (at  the  boroughs 
o(  Dolgelly,  Bala  and  Corwen),  and  the  appointment 
of  Arthur  James  Johnes,  Esq.,  to  be  the  Judge,  and 
that  he  duly  appointed  Williams,  being  an  attorney 
&c,  to  be  clerk  for  each  of  the  said  Courts  (a),  which 
appointment  the  Lord  Chancellor  approved  of,  and 
that  Williams  exercised  the  office  from  March  25th, 
1847,  to  February  16th,  1848,  the  special  verdict  stated: 

(a)  The  appointment  ran  as  follows.  **  I,  Arthur  James  Joknes^  of 
JAneoMt  Inn,  Barrister  at  Law,  the  Judge  of  the  County  Court**  &c.y 
*< holden  at  Bala,  Corroen  and  DolgeUy,  do,  by  virtue  of  an  act"  &c.  (9  & 
10  Vict,  c,  95.%  <*  appoint  Humphrey  Uoyd  WiUlamt,  of  LlmifyUin, 
gentleman,  an  attorney  **  &c.,  **  to  be  the  clerk  of  e«ch  and  every  of  the 
aforesaid  County  Courts  respectively.     Witness  my  hand,**  &c. 
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'^That  in  the  month  of  November  next  following 
such  appointment  the  pecuniary  circumstances  of  the 
said  H.  L.  Williams  became  greatly  embarrassed ;  bis 
household  furniture  and  effects  were  sold  by  auction ; 
and  he  removed  from  the  town  of  Llanfyllin  in  the 
county  of  Montgomery^  where  at  the  time  of  his  ap- 
pointment he  resided,  to  Fronhaulog^  the  residence  of  a 
friend/'  *^  since  deceased,  in  the  parish  of  LandderJU  in 
the  county  of  Merioneth^  but  continued  to  practise  as 
an  attorney  and  to  reside  within  the  district  of  Bala^ 
one  of  the  districts  of  the  County  Court,  to  the  present 
time.'' 

The  verdict  then  set  forth  a  long  correspondence 
between  Mr.  Williams  and  Mr.  Joknes,  beginning  with 
a  letter,  dated  November  17th,  1847,  in  which  Mr.  WU- 
Hams  wrote  to  Mr.  Johnet  as  follows : 


**  I  have  no  doubt  you  will  hear  with  pain  that  my  pecuniary  circum- 
itances  are  in  an  etnbarraaied  state.  Being  far  from  insensible  to  the  efl^ 
of  such  an  announcement  upon  the  position  which,  through  your  kindness, 
I  bold  in  the  Meriomihtfttre  County  Courts,  I  nevertheless  venture  to 
hope  that  you  will  not  consider  it  inconsistent  with  your  sense  of  public 
duty  to  allow  me  still  to  hold  the  office  of  clerk,  the  duties  of  which  will 
for  the  future  be  attended  to  by  myself  personally/* 

In  the  ensuing  letters  Mr.  Johnes  at  first  expressed 
willingness  to  assist  Mr.  Williams  in  retaining  the  office 
if  possible :  but  he  said  afterwards  (February  3d,  1848) : 


"  I  am  truly  sorry  to  state  that**  I  *<  have  reluctantly  come  to  the  con- 
elusion  that  your  retirement  is  inevitable,  under  the  circumstances  which 
have  occurred.  Misfortunes  such  as  have  occurred  to  you,  unless 
promptly  followed  by  complete  and  final  arrangements  between  the  indi- 
vidual visited  by  them  and  his  creditors,  are  regarded  as  a  disqualification 
of  such  offices :  and,  as  the  selection  and  continuance  in  their  appointments 
of  the  officers  of  the  courts  have  been  entrusted  by  the  government  to  the 
Judges  under  the  late  act,  I  shall  myself  be  compromised  if  I  adopt  an 
unusual  course.** 
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And  again  (same  letter) : 

^  I  have  made  some  inqairiei  at  to  the  state  of  feeling  among  your 
ereditors;  and,  from  what  I  hear  of  the  sentimentsof  some  of  your  creditors, 
I  believe  that  your  continuance  in  a  public  office  will  tend  to  exasperate 
tbem  against  you,  and  to  expose  you  to  a  more  severe  line  of  conduct 
than  they  would  otherwise  adopt,  a  consideration  which  has  tended  to 
hasten  my  conclusion  on  this  unfortunate  affair." 

Afterwards  {March  18th,  1848): 

**  My  dear  Sir,  ^>  I  have  fully  considered  your  application  to  be  con- 
tinued as  county  clerk  of  Merionethshire,  I  feel  compelled  to  announce 
to  you  my  inability  to  comply  with  your  request.  The  extent  and  nature 
of  your  embarrassments  have  placed  it  out  of  my  power  to  preserve  to 
you  an  appointment  which  has  been  entrusted  to  roe  with  reference  to 
public  objects.  Of  the  extent  and  character  of  those  embarrassments  I 
was  ignorant  when  your  application  reached  me,  and  for  some  time  after- 
wards. Though,  previously  to  your  appointment,  we  were  strangers  to 
each  other,  I  have  given  to  your  request  as  full  and  as  favourable  a  con- 
sideration as  it  was  in  my  power  to  bestow  upon  it ;  and  it  is  with  re- 
luctance that  I  now  announce  to  you  my  final  conclusion  on  the  sub- 
ject, with  respect  to  which  I  have  no  choice.  I  feel  it,  however, 
nothing  more  than  an  act  of  good  feeling  towards  you  to  intimate  to  you 
distinctly  that  I  have  founded  my  decision  exclusively  on  the  unfortunate 
state  of  your  circumstances,  and  must  decline  to  enter  into  any  disputed 
questions  of  conduct  between  yourself  and  your  creditors :  and  I  must 
also  decline  to  offer  you  any  other  reasons  for  the  advice  I  some  time 
nnce  tendered  to  you  to  resign  your  office  than  those  which  may  have 
occurred  to  your  own  mind.**  "  I  have  appointed  Mr.  WiUiam  Oteen  to 
succeed  you  **  &c. 

The  verdict,  after  setting  forth  the  correspondence, 
stated :  ^^  That  the  said  H.  L.  Williams  was  dismissed 
and  removed  from  the  said  office  of  clerk  "&c.  ^^on 
the  16  th  day  of  February^  A.  D.  1848,  by  the  said 
A.  J.  JohneSy  on  account  and  by  reason  of  inability 
of  him  the  said  H.  L.  W,  for  and  in  the  said  office. 
That  such  inability,  on  account  of  and  by  reason 
of  which  the  said  A.  J.  Johnes  so  dismissed  and  re- 
moved the  said  H.  L.  fF.,  was  very  great  pecuniary 
embarrassment  and  want  of  money  to  pay  his  debts, 
existing  before  and  at  the  time  of  such  removal  and 
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dismissal ;  and  that  no  other  inability  existed  or  was 
before  or  at  the  time  of  such  removal  or  dismissal ;  and 
that  the  said  H.  L.  W.  had  not  been  or  was  imprisoned 
for  debt  nor  physically  disabled  from  performing  the 
duties  of  the  said  ofiBce.  And  that  such  dismissal  and 
removal  for  the  cause  aforesaid  "  was,  on  28th  February^ 
1848,  approved  of  by  the  Lord  Chancellor,  and  that 
instruments  of  dismissal  were  made  by  the  said  A.  J. 
Johne8  by  three  several  writings  in  the  following  form. 
^*  I  hereby  dismiss  Humphrey  Lloyd  Williams^  gentle- 
man, from  the  office  of  Clerk  of  the  County  Court  of 
MerionetliBhire^\\x\dAVL  ni  Bala,  I6t\i  February  1848. 
Arthur  James  Johnes,  Judge."  (The  like  for  Corwen 
and  Dolgelly.)  And  that  to  each  instrument  were 
added  the  words  ^'  Approved  by  me,  Cottenham  C. :  " 
the  signature  in  the  handwriting  of  the  then  Lord 
Chancellor. 

The  verdict  further  stated :  « that  the  said  H.  L.  WiU 
liams  had  no  notice  of  any  kind  from  the  said  Lord 
Chancellor,  nor  was  he  called  upoD,  to  answer  any 
matters  of  complaint  with  respect  to  inability  or  any 
other  charge  whatsoever,  by  himself,  his  counsel  or 
agents,  before  the  said  Lord  Chancellor,  previou&ly  to 
such  dismissal  and  approval,  or  at  any  time  whatsoever. 
That  the  proceedings  were  entirely  ex  parte:  and 
that  such  dismissal  was  approved  of  by  the  Lord  Chan- 
cellor without  his  hearing  the  said  H.  L.  fV.,  and  with- 
out his  calling  upon  the  said  H.  L.  W.  to  be  heard." 
And  that  defendant  was  appointed  and  entered  upon 
the  duties  &c. 

The  questions  which  the  jurors  (in  the  usual  form) 
professed  themselves  unable  to  decide,  and  referred  to 
the  Court,  were,  in  substance :  Whether  such  pecuniary 
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embarrassment  of  the  said  H.  L.  WilKatM  as  aforesidd   QuemU  Bench. 

•   •      ••     .                                 •                             1850 
was  an  existing  inability  within  the  meaning  of  the  sta-  '____ 

tute  before  mentioned ;  and  whether  or  not  the  said  A,  J,  '^^^  Qvezv 
Johnesy  being  such  Judge  as  aforesaid,  did  duly  dismiss  Owix. 
and  remove  the  sdd  H.  L.  Williams  from  his  said  office 
of  clerk  of  and  for  each  and  every  such  County  Court 
as  aforesaid  on  account  or  by  reason  of  inability  of 
him  the  said  H,  Z.  Williams  in  the  said  office  as  al- 
leged. And  whether  or  not  the  Lord  Chancellor  did 
duly  approve  of  the  said  dismissal  and  removal  of  the 
said  H.  Z.  W.  from  his  said  office  as  alleged. 

Sir  J.  Jervisy  Attorney  General,  for  the  Crown. 
The  real  question  arises  on  the  second  branch  of  the 
replication,  which  alleges  that  Williams  ^^  was  under  no 
inability  in  his  said  office,  and  was  not  unable  to  per- 
form the  duties;"  the  power  to  remove  being  given, 
by  Stat.  9  &  10  Vict  c.  95.  5.24.,  "in  case  of  inability 
or  misbehaviour."  The  clerk's  duties,  as  pointed  out 
by  sect  27,  are  to  issue  process,  register  orders  and 
judgments,  and  keep  an  account  of  the  proceedings  of 
the  Court:  to  take  charge  and  keep  an  account  of 
court  fees  and  fines  payable  or  paid,  and  of  aU  moneys 
paid  into  and  out  of  Court;  to  enter  an  account  of 
such  fees,  fines,  and  moneys  in  a  book  belonging  to 
the  Court,  and,  from  time  to  time,  under  its  direction, 
submit  his  accounts  to  be  audited  by  the  treasurer; 
which  latter  duty,  and  the  payment  of  balances  to  the 
treasurer,  are  regulated  by  sects.  41,  42.  In  the  pre* 
sent  case  no  physical  incompetency  to  perform  these 
ftinctions  is  stated;  nor  does  it  appear  that  Williams 
was  prevented  from  attending  to  them  by  his  em- 
barrassments, or  by  confinement.      The  attempt  is  to^ 
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raise  a  question  of  fitness ;  but  that  is  not  the  proper 
issue.  I£  the  party  were  a  fraudulent  debtor,  and 
absenting  himself,  that  would  be  a  case  of  misbehaviour : 
but  no  fraud  is  imputed ;  and  the  prosecutor  appears  to 
have  been  regularly  in  attendance.  That  his  retaining 
office  might  exasperate  his  creditors,  or  that  the  Judge 
might  put  less  trust  in  him,  does  not  amount  to  such  a 
positive  inability  as  the  statute  requires  in  sect.  24. 
Want  of  confidence  might  be  a  reason  for  requiring  secu- 
rity, but  not  for  dismissal.  The  word  '^inability  "  is  used 
in  sect.  26  {"  in  case  of  inability  of  the  clerk  to  make 
such  appointment,"  namely  of  a  deputy),  where  it  is  clear 
that  actual  bodUy  or  mental  inability  is  contemplated. 
Stat  5  &  6  fT.  4.  c.  76.,  ss.  36,  57.»  makes  certain  pro- 
visions in  the  event  of  a  mayor  being  dead,  absent,  or 
otherwise  '^  incapable  of  acting ; "  but  there  is  an  express 
enactment  in  sect.  52,  making  bankruptcy,  insolvency,  or 
composition  with  creditors,  a  disqualification  for  the 
office.  It  must  be  argued  on  the  other  side  that  the 
Judge  has  an  absolute  controul^  like  that  of  a  visitor ; 
but  the  statute  does  not  so  provide ;  it  gives  the  clerk 
a  vested  right,  though  a  qualified  one,  in  his  office: 
but  the  qualification  is  liability  to  removal  in  the  cases 
only  of  misconduct  or  actual  incapacity.  It  may  also 
be  said  that  the  Judge's  discretion,  being,  by  sect.  24, 
"  subject  to  "  the  "  approval "  of  the  Lord  Chancellor, 
is  under  no  other  controul.  But  the  mere  sanction 
of  the  Lord  Chancellor,  on  a  communication  from  the 
Judge,  and  without  hearing  parties,  cannot  exclude 
further  inquiry  into  law  or  fact.  If  it  could,  then  his 
approval  of  an  original  appointment  might  in  like 
manner  shut  out  any  question,  which  it  might  be 
attempted  to  raise  by  quo  warranto  against  the  officer. 
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whether  the  Court  itself  had  been  regukrly  constituted   Queen*t  Bench. 

or  not.      The   remaining  issue^  whether   or  not  the   '_ 

Judge  dismissed  Williams  on  account  of  inability,  will  t. 

be  disposed  of  by  the  decision  on  this.  [Lord  Camp- 
hell  C.  J.  Whatever  constitutes  inability,  the  jury 
have  found  that  Williams  was  dismissed  by  reason  of 
it.]  But  they  say  in  what  it  consisted.  The  Judge  is 
bound  to  shew  a  valid  ground  of  dismissal :  the  facts 
here  shew  no  ground,  but,  on  the  contrary,  that  Williams 
was  still  able  to  act. 

Sir  F,  Kelly  J  contra  (a).  The  decision  of  the  County 
Court  judge  is  subject  to  review  by  the  highest  judicial 
officer  in  the  kingdom ;  and  the  statute  does  not  au- 
thorise any  further  appeal  by  quo  warranto  or  any  other 
proceeding.  [Lord  Campbell  C.  J.  The  reference  to 
the  Lord  Chancellor  is  not  in  the  nature  of  an  appeal : 
the  act  of  dismissal  is  not  complete  until  it  has  the 
Lord  Chancellor's  approval ;  that  is  all.  Is  it  contended 
that,  in  point  of  law,  the  dismissal  with  his  approval, 
as  required  by  the  statute,  is  more  final  than  the  dis- 
missal would  have  been  without  his  approval,  if  it 
had  not  been  required  ?]  That  is  not  contended :  but 
it  is  maintained  that  the  dismissal,  when  completed  by 
the  Lord  Chancellor's  approval,  is  conclusive,  whether 
the  question  of  inability  be  question  of  fact  or  question 
of  law.  As  a  question  of  fact,  who  is  so  fit  to  decide  it  as 
the  Judge  himself  for  whose  assistance  the  office  of  clerk 
is  created  ?  Suppose  the  inability  to  krise  from  sick- 
ness, who  is  to  determine  the  degree  of  sickness  which 
may  disable  the  officer?  Is  it  to  be  a  question  of 
law  ?    Inability  is  not  mere  physical  inability  to  issue 

(a)  The  rest  of  the  report  is  by  H,  Davison^  Esq. 
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summonses  and  register  judgments,  and  formally  to  do 
any  other  act  appertaining  to  the  oiSce,  but  inability, 
which  may  be  the  aggregate  result  of  many  slight  par- 
ticulars, to  discharge  the  duties  with  credit  and  effi- 
ciency. The  clerk  of  the  County  Court  has  charge  of 
large  sums  of  money :  and,  by  stat.  10  &  11  VicL  c.  102. 
8. 5.,  he  is  to  act  as  official  assignee  of  the  estates  of 
insolvents:  an  embarrassed  man  is  not  fit  for  such 
duties.  If  insolvency  can,  under  any  circumstances, 
constitute  inability,  it  must  be  for  the  Judge  to  deter- 
mine for  himself  whether,  in  fact,  such  insolvency  exist 
in  the  particular  case.  [Lord  Campbell  C.  J.  Is  "  in- 
ability," then,  to  be  read  "unfitness?"]  It  is.  If  in- 
ability is  a  question  of  law,  no  appeal  is  given  from 
the  Judge's  decision.  In  Regina  v.  Governors  of  Dar» 
Ixngton  Schooled),  where  the  question  was  as  to  the 
power  of  the  governors  to  remove  the  master  of  a  school, 
it  was  held  that  they  might  do  so  at  their  discretion, 
and  that  the  exercise  of  their  discretion  (at  least  in  the 
absence  of  corruption)  was  not  subject  to  review.  [Lord 
Campbell  C.  J.  The  governors  there  had  express  power 
to  remove  "  according  to  their  sound  discretion."] 


Sir  J.  Jervis,  Attorney  General,  in  reply.  What  is 
"  inability  "  or  **  misbehaviour  "  within  the  meaning  of 
the  statute  must  be  matter  of  law ;  the  degree  or  extent 
of  any  thing,  which,  according  to  its  degree  and  extent, 
may  or  may  not  constitute  such  inability  or  misbe- 
haviour, may  be  matter  of  fact.  Insolvency  may  lead 
to  inability,  as  drunkenness  may  lead  to  murder ;  but 
it  has  not  been  found  that  insolvency  in  the  present 
case  has  led  to  inability ;  and  insolvency  per  se  is  not 
inability. 

■ 

(a)  6  Q.  H.  682. 
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found  by  the  jury ;  the  letters  are  merely  evidence  to  * 

be  judged  of  by  the  jury.  If  the  jury  had  found  that  ^*^®  Qu««m 
any  inability  at  all  existed^  I  should  say  that  the  deci-  Owxk. 
sion  of  the  Judge  was  conclusive^  and  that  this  Court 
would  not  inquire  into  the  degree  of  such  inability. 
The  Lord  Chancellor's  approval  is  simply  a  condition  to 
the  removal^  and  gives  no  further  validity  to  it  In  case 
of  inability  or  misbehaviour  the  Judge  may  remove  the 
clerky  and  only  in  case  of  inability  or  misbehaviour. 
Inability  is  alleged  as  the  ground  of  removal  in  this 
case.  Do  the  facts  found  shew  inability  ?  No ;  they 
shew  ability.  It  does  not  appear  that  insolvency  had 
produced  any  disabling  effect  on  the  mind  of  the  clerk ; 
and  it  is  stated  that  he  was  not  physically  disabled 
from  performing  his  duties.  No  other  "  inability  "  ex- 
isted than  pecuniary  embarrassment:  that  in  itself  is 
no  inability;  and  our  judgment  must  be  for  the 
relator. 

Erle  J  (a),  I  am  of  the  same  opinion.  The  County 
Court  Judge  has  power  to  dismiss  his  clerk  for  in- 
ability ;  and  the  clerk,  if  he  is  dismissed  on  that  ground^ 
has  a  right  to  raise  the  question  whether  the  fact  of 
such  inability  exists ;  and,  when  that  question  is  raised, 
it  is  for  the  jury  to  decide  it.  The  question  in  this 
case  has  been  submitted  to  a  jury ;  and  they  have  found 
that  no  other  inability  existed  than  pecuniary  erabar- 
raesracnt.  The  full  effect  of  the  verdict  probably  is 
that  there  was  no  present  inability  with  reference  to 
either  the  mentxil  or  the  bodily  powers  of  the  relator,  but 

(a)  Vatteton  and  Coleridge  Js.  were  at  the  Criminal  Court  of  Appeal. 
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that  he  might  become  so  harassed  as  to  be  unable  at  some 
future  time  to  discharge  his  duties^  or  that  he  might  be 
tempted  to  commit  some  act  of  dishonesty.  Now  I 
cannot  say,  as  matter  of  law,  that  mere  insolvency  so 
enfeebles  the  intellectual  powers,  or  so  endangers  the 
moral  principles  of  a  man,  as  in  itself  to  constitute  in*- 
ability  within  the  meaning  of  this  statute. 

Judgment  for  the  Crown. 


Monday, 
June  3d. 


Cooling  against  The  Great  Northern  Railway 

Company. 

nPHIS  was  an  action  of  debt  to  recover  380/.,  being 
compensation  to  the  plaintiff,  assessed  by  a  sheriff's 
special  jury  under  the  Lands   Clauses   Consolidation 
Act,  1845,  8  &  9  Vict  c.  18. 


Since  the  New 

Rules  which 

have  prevented 

parties  froA 

pleading  the 

general  issue, 

the  Court  hais 

allowed  more 

liberty  than  was  given  under  staL  4  Ann,  c.  16.  s,  4.,  of  taking  many  separate  traverses  of 

averments  in  the  declaration.     But  the  practice  is  still  to  be  restrained,  on  the  principle 

formerly  recognized,  where  the  course  of  pleading  manifestly  tends  to  vexation. 

An  action  of  debt  was  brought  for  compensation  assessed  by  a  sheriff's  special  jury 
under  the  Lands  Clauses  Consolidation  Act,  1845,  8&9  Fict»  c.  IS.  The  declaration 
stated  that  ji,,  B.,  C.  &c.  and  AT.,  twelve  persons  in  number,  were  by  the  sheriff  duly 
chosen,  tried  and  sworn  to  assess,  and  did  assess,  the  compensation.  Defendants  pleaded, 
among  other  pleas,  by  leave  of  a  Judge  and  rule  of  Court  for  pleading  several  matters, 
that  A.,  B.,  C.  &c.  (the  first  eleven  persons  above  named  as  jurors)  and  T,  i\  (whose  name 
was  substituted  by  the  plea  for  that  of  JV. ),  were  by  the  sheriff  chosen,  tried  and  sworn 
to  assess,  and  were  the  jury  lawfully  chosen  to  assess  &c. :  without  this,  that  N.  was 
duly  chosen  &c.,  and  swurn,  to  assess  Sec,  or  had  any  power  to  act  as  a  juryman  on  the 
inquiry. 

On  motion  to  rescind  the  order  and  rule  for  pleading  the  matters  of  the  several  pleas, 
it  appeared  by  affidavit  that,  after  twelve  special  jurors  had  been  sworn  to  assess  &c.,  snd 
before  any  hearing,  one  juryman,  N,,  became  too  ill  to  proceed,  and  was  excused,  and 
iT.  was  sworn  in  his  place,  and  served,  with  the  other  eleven  jurors.  This  was  objected  to 
on  the  part  of  the  defendants ;  but  neither  the  jury  nor  any  juryman  was  challenged.  The 
inquiry  proceeded  ;  and  counsel  on  both  sides  were  heard,  and  a  verdict  taken  for  plain- 
tiff. Costs  were  taxed  before  the  Master,  both  parties  attending.  The  defendants  then 
moved  for  a  certiorari  to  bring  up  the  proceedings;  a  rule  nisi  was  obtained,  and  dis- 
charged on  argument.  On  receiving  notice  that  an  action  would  be  brought,  the 
defendants*  attorney  wrote  an  answer  denying  the  plaintiff's  right  to  recover.  The 
defendants  did  not,  in  any  of  these  proceedings  (except  on  the  inquiry  as  above  stated), 
intimate  an  objection  to  the  jury  as  improperly  constituted. 

Held,  under  these  circumstances,  that  the  above  plea,  pleaded  with  others,  was  vexa- 
tious and  a  perversion  of  justice:  and  the  Court  rescinded  tlie  Judge's  order  under  which 
it  was  pleaded,  and  compelled  the  defendant  to  elect  whether  the  above,  or  the  other  pleas 
on  the  record,  sliould  be  retained. 
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The  declaration  (of  February  15th,  1850)  stated  that  Q^vteetCi  Bench, 
defendants,  after  the  passing  of  the  above  act,  and  of  • 
an  act,  9  &  10  Vict  c.  Ixxi.  (local  and  personal,  public), 
for  making  '^  The  Great  Northern  Railway ^^  were  the 
promoters  of  the  last  mentioned  undertaking,  and  em- 
powered to  execute  it  That  pl^tiff  was  seised  in 
fee  of  certidn  land  &a  in  the  city  of  Lincolriy  and  of  a 
ferry  to  the  said  land  appertaining,  for  the  conveyance 
of  passengers  across  a  certain  river  towards  and  unto  a 
certain  common  and  public  highway  &c.,  the  plaintiff 
taking  for  such  conveyance  &c.  certain  freights  &c. 
That  defendants,  in  executing  works  under  their  act^ 
obstructed  the  said  highway  by  depositing  loads  of  earth 
thereon,  near  the  ferry,  and,  by  means  thereof,  his  said 
land  was  lessened  in  value,  &c.,  and  plaintiff  became 
entitled  to  compensation.  That  plaintiff,  in  pursuance 
of  the  first  mentioned  act,  gave  notice  to  defendants 
that  he  desired  to  have  the  compensation  settled  by  a 
jury,  stating  in  such  notice  the  nature  of  his  interest, 
and  the  amount  of  compensation  claimed.  That  defend- 
ants, in  consequence  of  plaintiff's  notice,  gave  notice  to 
him  of  their  intention  to  have  a  special  jury  (a),  and 
likewise,  in  the  same  notice,  declared  that  they  were 
willing  to  give  50L  for  the  damage  sustained  and  to  be 
sustained.  That  defendants  issued  their  warrant  to 
the  sheriff,  according  to  the  statute  &c.,  to  summon  the 
parties  for  the  purpose  of  nominating,  and  to  nominate 
and  strike,  out  of  the  list  for  the  city,  forty  eight  persons 
qualified  to  serve  as  special  jurymen ;  and  afterwards  to 
appoint  a  day  for  reducing,  and  to  reduce,  such  number 
of  persons  to  twenty ;  and  to  summon,  impannel  and  re- 
turn such  twenty  as  the  jury  to  try  the  question  of  dis- 


(o)  Stat.  8  &  9  Vict,  c.  18.  «.  51,  55. 
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puted  compensation;  and,  at  a  time  and  place  to  be 
appointed  by  him  for  that  purpose,  to  call  over  the 
names  of  such  special  jury  (in  the  manner  usual  in  the 
Superior  Courts  at  Westminster)  till  twelve  of  the  twenty 
should  appear  and  be  sworn,  the  parties  having  their  law- 
ful challenges :  and,  in  case  a  sufficient  nmnber  should 
not  appear  &c.  (direction  for  a  tales,  if  prayed) :  And 
that  such  jury  should,  on  their  oaths  &c,  assess  &c.  the 
sum  to  be  paid  by  the  Company  by  way  of  compensation 
&C     Averment  that  the  sheriff  nominated,  struck  and 
reduced  the  special  jury :  and  that  afterwards,  on  &c., 
at  &c,  being  a  place  appointed  by  him  in  pursuance  of 
the  warrant,  the  defendants  and  plaintiff  appeared  before 
the  sheriff,  and,  the  special  jury  so  reduced  as  aforesaid 
having  been  duly  impannelled  and  returned  and  sum- 
moned according  to  the  statute,  and  being  duly  called, 
**  some  of  them,  that  is  to  say  Wiltiam  Skepper,  Benjamin 
Wilson^  William  Singleton  the  younger,  George  Boole, 
Matthew  Smith,  David  Mortimer,  George  Mason,  Thomas 
Gorton,  Thomas  Shepper,  John  Summerscales,  Thomas 
Fox  and    William  Adams  Nicholson,  being,  and  who 
were,  twelve  of  the  said  number  of  twenty  who  first 
appeared  on  the    names  being  called  over,  after  the 
plaintiff  and  defendants  had  had  their  lawful  challenges 
in  that  behalf,  came,  and,"  according  to  the  statute  &c., 
"  were  duly  chosen,  tried  and  by  the  said  "  B.y  "  so  being 
such  sheriff  as  aforesaid,  before  they  proceeded  to  in- 
quire of  and  assess  the  compensation  or  damages  for 
which  their  verdict  was  to  be  given,  duly  sworn  truly 
and  faithfully  to  inquire  of  and  assess  the  compensation 
or  damage  "  &c.    The  declaration  then  stated  the  further 
proceedings  on  the  inquiry,  and  that  the  jurors  of  the 
said  jury,  that  is  to  say  the  said  persons  so  chosen,  tried 
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and  sworn  as  aforesaid^  assessed  the  compensation  at,  Queen*M  B^nek. 
and  gave  their  verdict  for,  380/.,  and  the  sheriff  gave 
judgment  for  the  pUdntiff  for  that  sum ;  which  verdict 
and  judgment  were  signed  by  the  sheriff,  and  lodged 
with  the  derk  of  the  peace.  There  were  some  other 
averments,  which  need  not  be  noticed ;  and  the  coant 
finaUy  stated  a  demand  of  payment  by  plaintiff,  and 
neglect  and  refusal  to  pay. 

The  second  count  stated  that,  after  the  inquisi- 
tion in  the  first  count  above  mentioned  was  held  and 
taken  as  aforesaid,  and  after  the  verdict  and  judgment 
were  given  &c.,  to  wit  on  &c.,  the  plaintiff  and  defend- 
ants differed  about  the  costs  of  the  inquiry ;  and  that 
the  costs  were,  on  plaintiff's  application,  taxed  by  a 
Master  of  the  Court  of  Queen's  Bench,  according  to 
the  statute  in  such  case  &c.  (a),  at  80/.  ISs. ;  averment 
(with  others  not  now  material)  that  payment  was  d^ 
manded  and  refused. 

The  defendants  obtained  time  to  plead  on  condition 
of  pleading  issuably;  and  they  afterwards  applied  to 
Coleridge  J.,  on  summons,  for  an  order  to  plead  the 
several  matters  after  mentioned,  which  was  granted. 
It  appeared  that  the  objections  to  pleas  4  and  9,  dis- 
cussed on  the  after  mentioned  motion,  were  not  taken 
before  the  learned  Judge. 

The  following  among  other  pleas  were  pleaded. 

Plea  4.  To  the  1st  count.  That,  the  special  jury 
of  twenty  persons,  so  nominated  and  reduced  as  in  that 
count  mentioned,  having  been  by  the  said  sheriff  sum- 
moned, impanncUed  and  returned  at  the  time  and  place 
and  in  the  manner  and  form  as  is  in  that  count  men- 
tioned, the  said  sheriff  did  then  and  there  proceed  to 


(a)  8  &  9  Vict,  c.  18.  s.  58. 
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call  over,  and  did  call  over,  the  names  of  the  said  special 
jury  so  nominated  and  reduced   as  aforesaid  in  the 
manner  used  and  accustomed   on  the  trial  of  issues 
joined  in  Her  Majesty's  Superior  Courts  at  Westminster^ 
and  giving  to  the  parties  concerned,  that  is  to  say  the 
plaintiff  and  the  defendants,  and  the  said  parties  thea 
having,  th^ir  lawful  challenges  in  that  behalf,  until 
twelve  of  the  said  twenty  special  jurors  did  appear  and 
were  by  the  said  sheriff  duly  sworn,  on  their  names 
being  so  called  over  as  aforesaid,  as  the  jury  upon  the 
inquiry  and  assessment  of  damages  in  the  declaration 
mentioned.    And  the  defendants  aver  that,  the  names 
of  the  said  special  jury  being  so  called  over  as  afore- 
sud,  some  of  them,  that   is  to  say  William  Shepper 
&C.  (the  plea  here  stated  twelve  names,  eleven  being 
the  same  as   those  in  the  first  count  of  the  declarar 
tion,   but    that   of    William   Adams   Nicholson   being 
omitted  and  the  name  of  Thomas  Forster  inserted),  and 
who  were  twelve  of  the  said  special  jury  of  twenty 
persons  who  did  first  appear  on  the  names  being  so 
called  over  as  aforesaid,  after  the  said  parties  respect- 
ively, to  wit  the  plaintiff  and  the  defendants,  had  had 
their  lawful  challenges  in  that  behalf,  came,  and,  ac- 
cording to  the  statute  in  such  case  made  and  provided, 
were  duly  chosen,  tried,  and  by  the  said  sheriff  duly 
sworn,  truly  and  faithfully  to  inquire  of  and  assess  the 
compensation  or  damage  to  be  inquired  of  and  assessed 
by  such  jury  as  afoi*esaid,  under  and  in  pursuance  of 
the  said  warrant  of  the  defendants   in  the  said   first 
count  mentioned :  And  the  said  twelve  persons,  so  duly 
summoned,  irapannelled  and  returned,  and   so  called 
over  and  appearing,  and  having  been  sworn  as  afore- 
aid,  and  no  others,  then  became  and  were  the  jury 
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lawfully  chosen^  tried  and  sworn    to  inquire  of  and  Queett*i  Benc/t, 

assess  the  compensation  and  damage*  in  the  said  war-  ' 

rant  mentioned :  Without  tbis^  that  the  said  fF.  A. 
Nichohoriy  in  the  said  first  count  of  the  declaration 
mentioned,  was  one  of  the  twelve  persons  of  the  said 
special  jury  of  twenty  persons  who  did  first  appear 
after  the  said  parties  respectively  had  had  their  law- 
ful challenges  as  aforesaid,  and  who  did  come  and,  ac* 
cording  to  the  form  of  the  statute  in  that  behalf,  were 
duly  chosen,  triedi  and  by  the  said  sheriff  duly  sworn, 
to  inquire  of  and  assess  the  compensation  or  damage 
to  be  inquired  of  and  assessed  under  and  in  pursuance 
of  the  said  warrant  of  the  defendants,  or  that  the  sud 
W.  A,  Nicholson  had  any  power,  authority  or  com- 
petency whatsoever  to  act  as  a  juryman  upon  the  siud 
inquiry,  in  manner  and  form  as  the  plaintiff  hath  in  the 
said  first  count  alleged.     Conclusion  to  the  country. 

Plea  9.  To  the  second  count :  The  same,  almost  ver- 
batim, as  plea  4. 

The  other  pleas  were :  To  the  first  count :  1.  Traverse 
of  plaintiff's  seisin  of  the  ferry;  2.  Traverse  of  the 
highway  being  such  a  highway  to  and  from  the  ferry 
as  in  the  declaration  alleged';  3.  Traverse  of  the  issuing 
of  the  warrant  by  defendants ;  5-  Traverse  of  the  notice 
to  plaintiff  by  defendants  that  they  intended  to  have  a 
special  jury.  To  the  second  count :  6,  7,  8.,  The  same 
as  the  Ist^  2d  and  3d  pleas ;  10.  Traverse  of  the  notice 
to  pl^ntiff  by  defendants  that  they  were  willing  to 
pay  50/. 


Tomlinson^  in  last  Easter  term,  obtained  a  rule  to 
shew  cause  why  the  Judge's  order  for  pleading  the 
several  matters  above  mentioned,  and  the  rule  made 
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thereupon,  'should  not  be  discharged,  so  far  as  they 
allowed  the  defendants  to  plead  both  pleas  4  and  9 
and  also  the  remaining  pleas ;  and  why  the  said  order 
should  not  be  rescinded :  and  why  the  defendants  should 
not  elect  between  the  4th  and  9th  and  the  remaining 
pleas ;  or  why  the  4th  and  9th,  or  the  remaining  pleas, 
should  not  be  struck  out.  The  facts  material  to  this 
motion  appeared  on  affidavit  as  follows. 

Notice  of  holding  the  inquisition  was  given  for  No- 
vember 2d,  1848  ;  and  on  that  day  the  parties  attended, 
and  a  jury  was  sworn  to  assess  the  compensation,  being 
twelve  out  of  twenty  persons  who  had  been  duJy  im- 
pannelled,  returned  and  summoned  in  that  behalf.  Be- 
fore any  other  proceeding  had  been  taken,  or  the  case 
on  either  side  entered  upon,  the  undersheriff  adjourned 
the  taking  of  the  inquisition  till  the  next  day.  On 
that  day  the  parties  again  attended,  and  the  same 
jurors  appeared ;  but  one  of  them,  Thomas  Forster^  was 
too  unwell  to  act  as  a  juryman;  and  thereupon  the 
undersheriff  excused  him,  **  and  then,  in  place  and 
stead  of  the  said  Thomas  Forster^  summoned,  chose, 
tried  and  swore  a  certain  other  person,  to  wit  one  fVil- 
liam  Adams  Nicholson,  being  one  of"  the  twenty  before 
mentioned,  "  as,  and  to  be,  one  of  the  jury  of  twelve 
persons  to  inquire  of  and  assess  the  said  compensation 
and  damages :  "  and  Nicholson  "  together  and  along  with 
eleven  of  the  said  jury  of  twelve  persons  so  chosen  "  &c. 
"  as  aforesaid,  being,  and  who  were,  the  whole  of  those 
persons  except  Forster,  were  then  "  sworn  by  the  under- 
sheriff  to  inquire  and  assess  &c  It  was  further  stated 
that  the  defendants'  counsel  objected  to  and  protested 
against  the  substitution  of  Nicholson,  and  to  his  being 
sworn  as  aforesaid,  but  did  not  further  or  otherwise  on 
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that  occasion  object  to  or  challenge  him,  or  state  any   Queen*s  Bench, 

ground  of  objection,  except  that  the  compensation  &c.  1_ 

ought  to  be  assessed  hj  the  jury  first  sworn.  The 
undersheriff  *'  disregarded  and  disallowed  "  the  objection, 
and,  as  aforesaid,  swore  the  said  eleven  persons  and 
Nichobon.  The  jury  then  proceeded  to  enquire  &c. ; 
the  parties,  by  their  counsel  on  each  side,  conducted 
their  cases  as  if  the  jury  had  consisted  of  the  original 
twelve  persons;  and  the  jury,  after  hearing  evidence 
&C.,  gave  a  verdict  for  380/.  The  plaintiff's  attorney 
took  out  and  served  a  summons  for  a  taxation :  the  de- 
fendants' attorneys  consented  to  an  order  for  taxation : 
which  order  was  made ;  and  the  costs  were  taxed  on 
January  12th,  1849,  at  80/.  15^.,  the  defendants'  at- 
torneys (by  their  clerk)  being  present.  On  February 
6th,  1849,  they  gave  notice  to  the  plaintiff's  attorney 
that  (under  counsel's  advice)  the  Court  would  be 
moved  for  a  rule  to  bring  up  the  undersheriff 's  judg- 
ment, and  the  verdict,  to  be  quashed.  The  plain- 
tiff's attorney  now  deposed  that  this  letter  contained 
the  first  objection  that  had  to  his  knowledge  been 
made  since  the  judgment  to  its  legality  or  validity,  or 
the  plaintiff's  right  to  receive  the  said  sum  of  380/., 
and  that,  until  deponent  received  that  letter,  the 
Company  had  recognised  and  acted  upon  the  inqui- 
sition as  valid.  In  Easter  term,  1849,  a  rule  was 
granted  by  this  Court  calling  on  the  sheriff  to  shew 
cause  why  a  certiorari  should  not  issue  to  bring  up  the 
inquisition,  or  why  there  should  not  be  a  writ  of  prohi- 
bition to  stay  proceedings  thereon.  The  defendants,  in 
support  of  the  said  motion,  stated  certain  objections,  but 
did  not  urge  or  mention  the  substitution  of  NicJiobon 
for  Forster  ;  and  one  of  their  affidavits  on  that  occasion 
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Stated  that,  ''the  jury  haying  been  duly  struck  and 
nominated/'  the  inquiry  was  holden  on  the  2^^  and 
adjourned  to  the  3d,  of  November  1848,  "  before  the 
undersheriff,"  ''  and  a  jury  duly  qualified  and  sum- 
moned," and  that  the  then  deponent  was  present  at  the 
inquiry :  also  that,  at  the  close  of  the  plaintiff's  case, 
coimsel  for  the  Company  submitted  that  there  was  no 
case  to  go  to  the  jury  and  that  the  jury  had  no  juris- 
diction or  power  to  give  any  verdict  or  assess  compen- 
sation, inasmuch  as  it  appeared  that  the  plaintiff  had 
not  shewn  any  title  to  the  ferry,  and  that  the  same 
never  passed  to  him  by  the  deeds  on  which  he  relied. 
The  rule  was  discharged,  June  12th,  1849,  with  costs; 
which  were  taxed  and  pud.  Before  commencing  the 
present  action,  the  plaintiff's  attorney  wrote  to  the 
attorneys  for  the  defendants  (July  7th,  1849),  demand- 
ing the  38021,  and  802.  ISs.  costs;  and  they  replied 
{Jtdy  27th)  that  they  should  contest  the  payment; 
alleging  only,  as  reasons,  that  the  plaintiff  had  made  a 
claim  without  any  right,  and  without  having  sustained 
any  injury,  and  that  the  duty  of  a  compensation  jury 
was  merely  to  assess  the  amount  due,  leaving  the  right 
to  be  proved  in  an  action. 


Macaulay  and  Wells  now  shewed  cause.  The  several 
pleas  do  no  more  than  traverse  severally  the  principal 
averments  of  the  declaration,  which  sets  forth  the  pro- 
ceedings in  detail,  according  to  the  precedent  in  Corrigal 
V.  The  London  and  Blackwall  Railway  Company  (a). 
The  defendants  were  entitled  to  consider  each  of  those 
averments  material.  Pleas  4  and  9  are  well  founded ; 
for  it  may  be  questioned  if,  under  stat.  8  &  9  Vtct 


(a)  5  Man.  jr  (7.819. 
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c.  18.  ss»  54:,  56, f  the  sheriff  had  power,  on  the  day  of  Queen'M  Bendt. 

hearing,  to  substitute  one  juryman  for  another.     He  *___ 

was  exercising  a  limited  authority  under  a  statute ;  and 
it  ought  to  appear  that  his  proceedings  were  strictly 
r^ular.  The  plaintiff,  by  the  form  of  his  averment, 
has  made  it  material  to  the  defendants  to  plead  the  fact 
of  substitution.  If  the  plaintiff  himself  had  averred  it, 
according  to  the  truth,  the  defendants  might  have  de- 
murred, which,  here,  they  could  not  do.  This  is  a 
case  in  which  the  Court,  exercising  its  discretion  tmder 
Stat.  4  Ann.  e.  16.  s.  4.,  will  not  interfere  with  what 
has  been  done.  There  is  no  instance  of  such  inter- 
position in  a  like  case.  GuUt/  v.  2Tie  Bishop  of 
Exeter  {a)f  which  was  cited  in  moving  for  this  rule, 
shews  only  the  general  authority  of  the  Court  (which 
is  not  questioned):  the  pleas  which  were  disallowed 
there  raised  points  wholly  immaterial  to  the  cause.  The 
Court  cannot  make  this  rule  absolute  without  entering 
into  the  merits  of  the  case  on  affidavit. 


Crowdery  with  whom  was  Tomlinsony  contrd.  This 
is  a  case  in  which,  if  in  any  similar  one,  the  Court 
ought  to  exercise  its  discretion  by  interfering.  Plead- 
ing several  matters  is  not  a  right ;  and  a  hard  and  vex- 
atious use  of  the  liberty  ought  not  to  be  allowed.  This 
is  a  ground  on  which  the  Courts  have  proceeded,  in 
Gutti/  V.  TTie  Bishop  of  Exeter  (a)  and  in  Rama  Chitty 
V.  Hume{b).  And  in  London  8f  Brighton  Railway 
Company  v.  Wilson  (c)  Tindal  C.  J.  acted  on  the  same 
principle,  saying :  ^^  When  we  are  called  on  to  exercise 

(a)  4  Bing.  525,,  5  Bing,  42. ;  S.  C.  in  Error,  10  B.  ^  C.  584,  603. 
(6)  13  East,  255.  (c)  6  New  Co,  135. 
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our  discretion  as  to  cert^n  pleas  being  allowed,  we 
must  see  the  powers  with  which  we  are  armed  by  the 
statute  of  Anne;  and  it  is  quite  clear,  that  in  a  case 
where  the  pleas  are  such  as  not  to  involve  the  real  jus- 
tice of  the  case,  but  to  lead  to  great  expense  and  intri- 
cacy at  the  trial,  it  is  the  exercise  of  a  sound  discretion 
not  to  allow  them  to  be  put  on  the  record."  [Lord 
Campbell  C.  J.  It  is  not  disputed  that,  if  the  course  of 
pleading  is  vexatious  and  defeats  justice,  the  plea  may 
be  Set  aside.  It  is  not  only  allowable,  but  our  duty,  to 
reject  it]  The  objection  raised  by  the  4th  and  9th 
pleas  is  merely  a  technical  one.  [^Coleridffe  J.  Could  a 
witness  have  been  indicted  for  peijwfjr  on  this  inquiry?] 
That  might  be  a  difficult  question.  [^Coleridge  J.  The 
challenge,  in  such  a  case,  would  have  been  to  the  array, 
and  not  the  poll ;  but  it  docs  not  appear  that  a  chal- 
lenge to  the  array  is  ^ven  by  sect  54  or  55.]  The 
present  objection  was  not. taken  either  on  the  motion 
for  a  certiorari,  or  when  the  taxation  of  costs  was  de- 
pending. If  the  point  was  available,  the  plaintiff  is 
entitled  to  say  that  it  has  been  waived.  {Crotoder  was 
then  stopped  by  the  Court.) 


Lord  Campbell  C.  J.  Enough  has  been  said  to 
satisfy  us  that  this  rule  must  be  absolute.  It  grieves 
me  to  observe  how  the  system  of  pleading  several  pleas 
lias  grown  into  a  perversion  of  justice.  Since  the  New 
rules  have  aboUehed  the  general  issue,  it  has  become 
the  practice  to  multiply  plens  by  traversing  every  aver- 
ment in  the  declaration.  It  is  of  the  greatest  import- 
ance that  this  should  be  checked.  The  common  law 
allowed  only  one  plea ;  that  strictness  is  properly 
relaxed  for  the  promotion,  but  not  for  the  perversion. 
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defendants,  having  taken  this  vexatious  course,  must  * 

elect  to  abandon  either  the  4th  and  9th  plea  or  the 
others.  If  the  facts  which  have  now  come  out  had 
been  before  mj  brother  Coleridge,  he  would  not  have 
made  the  order. 
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Patteson  J.  After  the  general  issue  was  done 
away  with,  the  Judges  certainly  felt^  in  cases  before 
diem  at  chambers,  in  which  many  traverses  were 
taken,  that  it  was  difficult  to  resolve  upon  putting 
defendants  in  a  worse  situation  than  when  all  the 
matters  traversed  might  have  been  brought  into  ques- 
tion at  once  by  the  general  issue.  And  I  do  not  say 
that,  where  no  vexation  appears,  the  Judges  can,  with- 
out a  new  rule,  disallow  the  practice  of  taking  several 
traverses.  But  where  a  plea  is  plainly  vexatious  a  dif- 
ferent consideration  arises,  and  it  is  right  to  interfere. 
Ife  doubt  my  brother  Coleridge^  if  he  had  known  the 
facts,  would  have  restrained  this  course  of  pleading. 


CoLEBiBOE  J.  I  will  not  positively  say  that  these 
facts  were  not  stated  to  me ;  but,  if  they  were,  I  ought 
not  to  have  made  the  order.  I  must  have  acted  in 
ignorance  or  in  error.  The  practice  which  had  prevailed 
under  the  statute  of  Anne  requirea  limitation,  and  was 
restrained  by  some  of  the  New  rules :  since  that  time, 
perhaps,  there  has  not  been  sufficient  strictness  in  the 
allowance  of  several  pleas.  But  I  have  for  some  time 
thought  that  it  was  necessary  to  make  the  New  rules 
and  the  statute  of  Anne  together  a  real  acting  power. 
There  are  some  traverses  which,  although  they  might 
not  give  an  opening  for  judgment  non  obstante  vere- 

YOL.  XY.  K.  8.  K  K 
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dicto^  are  clearly  so  much  beside  the  merits  that  there 
is  no  hardship  in  obliging  the  party  who  has  taken 
them  to  stand  upon  others.  And  here  there  is  no  hard* 
ship  in  so  doing.  The  case  has  been  well  tried  on  other 
grounds. 

Eble  J.  concurred. 

Bule  absolute  for  rescinding  the  order 
and  rule  of  Court.  Defendant  to  elect 
between  the  4th  and  9th  and  the  other 
pleas  within  three  days.  Costs  of  this 
motion  to  be  costs  in  the  cause. 


June  Sd. 


If  the  drawer 
of  a  bill  pay- 
able to  his  own 
order  indorses 
it,  and  it  is 
accepted  and 
dishonoured, 
the  drawer. 


Williams  and  Others  against  James. 

ASSUMPSIT  on  a  biU  of  exchange,  drawn,  5th 

April  1848^  by  Thomas  Griffin  Philpotts  and  John 

PMlpotts  for  payment  of  26/.  Is.  4<f.  to  their  order  one 

month  after  date.     Averment,  that  defendant  accepted 

.    ,  the  bill,  and  the  drawers  indorsed  it  to  the  plidntififs, 

having  received  ^ 

it  back  and  paid  and  defendant  promised  &c,  but  did  not  pay.     The  de- 

the  amount  ^^  , 

claration  consisted  of  only  one  count. 

There  were  sevenS  pleas ;  but  none  was  relied  upon 
at  the  trial  except  the  following. 

Plea  4.  That,  after  the  accruing  of  the  causes  of 
action  in  the  declaration  mentioned,  and  before  the 
commencement  ot  this  suit,  to  wit  on  &c.,  the  said 
T.  G.  Philpotts  and  •/•  Philpotts  paid  to  the  plaintiffs, 


his  indorsee, 
may  return  the 
bill  to  such 
indorsee  for 
the  purpose  of 
his  suing  the 
acceptor  upon 
it  as  trustee 
for  the  drawer. 
And  the  pay- 
ment is  no 
answer  to  an 
action  by  such 
indorsee,  if 

there  be  evidence  that,  when  the  drawer  paid,  the  bill  was  left  in  the  hands  of  the  in- 
dorsee for  the  purpose  of  its  being  put  in  suit. 


XIII.  VICTORIA.  499 

and  the  plaintiffs  then  accepted  and  received  of  them,    QvtenU  Bench. 

a  large  sum  of  money,  •to  wit  30/.,  in  full  satisfaction  ^__ 

and  discharge  of  the  said  causes  of  action  in  the  said      Wiluamb 
declaration  mentioned.     Verification.  Jamis. 

Replication.  That  T.  G.  Philpotts  and  J.  PhilpotU 
did  not  pay  to  plaintiffs,  nor  did  plaintiffs  accept  or  re- 
ceive of  the  said  T.  G.  P.  and  J.  P.,  the  said  sum  of 
money  in  the  said  last  plea  mentioned,  in  full  satisfac- 
tion &c,  in  manner  and  form  &c.  Conclusion  to  the 
country.     Issue  thereon. 

On  the  trial,  before  Piatt  B.,  at  the  Monmouthshire 
Spring  assizes,  1849,  it  appeared  that  Messrs.  Philpotts, 
attorneys  practising  in  Monmouthshire^  had  drawn  the 
biU  and  indorsed  it  to  the  pliuntiffs,  who  were  their 
bankers.  A  clerk  of  Messrs.  Philpotts,  who  was  called 
as  a  witness  for  the  defendant,  proved  that  the  bill  was 
sent  back  by  the  pliuntiffs  to  Messrs.  Philpotts  as  having 
been  dishonoured,  and  that  Messrs.  Philpotts  there- 
upon drew  a  cheque  for  the  amount  The  witness 
further  said :  "  I  received  the  cheque  from  Mr.  John 
Philpotts.  I  took  it  to  the  plaintiff.  I  did  not  receive 
the  bill  back.  I  called  upon  Messrs.  Williams;  and 
they  instructed  me  to  write  to  Mr.  Stretton  to  sue. 
Mr.  Stretton  is  Mr.  Philpotts*^  London  agent.  Messrs. 
Philpotts  are  not  attorneys  for  the  bank."  He  also 
proved  that  it  was  the  custom  of  the  plaintiffs  to  re* 
quire  a  cheque  on  non-payment  of  a  bill,  in  order  to 
relieve  them  from  any  question  as  to  notice  of  dis- 
honour, and  that  they  hold  cheque  and  bill  until  the 
amount  of  the  bill  is  paid  by  the  acceptor,  or  until  the 
customer,  if  the  account  is  in  his  favour,  requires  it  to 
be  given  up. 

The  present  action  was  commenced  May  15th,  1848. 

KK  2 
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1_  of  the  plaintiffs. 

WiLUAKs  9|.jj  j^^y  Y%4»y  from  defendant  to  one  of  the  plain- 
Jaius.  tiffs.  "  Sir,.  Not  being  able  to  get  settled  with  a  party 
on  whom  I  was  relying  for  cash  in  time  to  f«y  draft 
dne  to  Messrs.  PhilpottSy  solicitors,  I  will  do  so  to- 
morrow morning,  if  you  will  be  pleased  to  hold  it  till 
then :  and  am  ^  &c 

25th  May  1848,  from  defendant  to  the  clerk  of 
Messrs.  Philpotts.  **  Sir,  I  am  sincerely  obliged  to 
you  for  not  incurring  more  expense  in  the  matter  of 
WiUiams.  Will  you  ask  Mr.  PhUpotts  to  leave  it  stay 
till  Monday f  when.  Sir,  you  will  be  paid.  I  hope  you 
will  do  the  best  you  can  with  Mr. Philpotts.  I  presume 
EmmersorCs  is  or  will  be  settled  now.  I  pray  you  do 
not  let  us  be  put  to  any  more  expense ;  and  rely  upon 
it  you  will  be  pdd  on  Monday:  and  am,"  &c 

29th  May  1848,  from  defendant  to  ono  of  the  Messrs. 
Philpotts.  ^^  Dear  Sir,  I  am  really  so  pressed  that  I 
cannot  possibly  pay  your  bill,  262.,  in  much  less  than  a 
month ;  but  if  so  I  will.  I  am  coilectSng,  and  will  pay 
you  in  Newport  when  I  return.  If  I  can  before  the 
month,  I  will,  though  the  order  {a)  may  be  for  a  month. 
Please  to  inform  your  agents  to  that  effect  that  you 
will  wait  the  month,  and  I  told  them  to  consent 
Your's,"  &c. 

June  2d  1848,  from  defendant  to  Mr.  Stretton,  one  of 
the  plaintiffs'  agents.  "  Sir,  I  am  quite  prevented 
being  in  London  for  a  day  or  so.  Please  to  write  me 
at  No.  12,  Com  Street,  Newport,  Monmouthshire.  I 
will  do  nothing  in  Philpotts  affair,  but  through  you. 
Awaiting  your  favour,  I  am  "  &c. 

(a)  This  was  said  to  mean  a  Judge's  order  in  the  action,  then  com- 
menced. 
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Upon  this  evidencei  the  learned  Judge  ruled  that  the  Queen*t  Bench. 

plea  was  not  supported.     He  said  that  the  cause  of  ao-  [___ 

txon  was  the  liability  of  the  defendant,  which  liability  Wiluamc 
had  never  been  discharged  by  the  defendant :  that  the  Jamxs. 
payment  wns  made  by  the  indorsers  to  protect  them- 
selves from  being  sued;  and,  therefore,  the  plaintiflb  still 
had  their  right  against  the  defendant.  A  verdict  was 
found  for  the  plaintiffs ;  but  leave  reserved  to  move  that 
a  verdict  might  be  entered  for  the  defendant  on  the 
above  issue.  Talfourd  Serjt,  in  Easter  term,  1849, 
moved  accordingly,  contending  that,  as  the  plaintiffs, 
the  holders  of  the  bill,  had  been  paid,  they  could  not 
sue  upon  it,  the  bill  not  having  been  re-indorsed  to 
them  by  the  drawers. 

Whatelej/j  with  whom  was  J.  Gray^  now  shewed 
cause.  This  is  the  case  of  a  bill  not  accepted  for 
accommodation:  the  drawer,  therefore,  having  taken 
it  up  when  dishonoured,  might  re-issue  it  (a) :  and  the 
indorsee  was  then  entitled  to  bring  an  action  upon  it, 
subject  to  any  equities  there  might  be  against  the 
drawer;  Callow  v.  Lawrence (b);  where  Lord  Ellen" 
borough  says :  '^  A  bill  of  exchange  is  negotiable  ad 
infinitum  until  it  has  been  paid  by  or  discharged  on  be- 
half of  the  acceptor.  If  the  drawer  has  paid  the  bill, 
it  seems  that  he  may  sue  the  acceptor  upon  the  bill, 
and  if  instead  of  suing  the  acceptor,  lie  put  it  into 
circulation  upon  his  own  indorsement  only,  it  docs  not 
prejudice  any  of  the  other  parties  who  have  indorsed 
tlic  bill,  that  the  holder  should  be  at  liberty  to  sue  the 
acceptor.     The  case  would  be  different  if  the  circula- 

(a)  See  Lazarus  v.  Cowie,  3  Q.  B,  450.  (b)  3  Af.  ff  S.  95. 
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tion  of  the  bill  would  have  the  effect  of  prejudicing  any 
of  the  indorsers:"  and  on  this  ground  the  case  then 
before  the  Court  was  distinguished  from  Beck  v. 
Rohley  (a).  Callow  v.  Lawrence  (b)  was  acted  upon  in 
Hubbard  v.  Jackson  (c).  The  present  motion  was 
made  on  the  authority  of  Bacon  y.  Searles(d)i  but 
the  law  of  that  case^  as  corrected  by  Waltoyn  v.  St 
Quintin  (e),  can  have  no  weight  in  favour  of  the  de- 
fendant. [Patteson  J.  No  doubt,  a  drawer  having 
taken  up  the  bill  may  sue  the  acceptor :  but  is  there 
any  authority  for  saying  that  a  holder,  after  he  has 
been  satisfied  for  the  bill,  may  do  so?]  He  may  as 
trustee  for  the  party  who  has  given  the  satisfaction. 
[Lord  Campbell  C.  J.  The  drawer,  when  he  had 
paid  the  bill,  might  have  had  it  back  and  sued  upon 
it:  and  so  he  may  ask  another  to  sue  for  him.] 
Having  paid  in  discharge  of  his  own  liability,  he  may 
re-issue  the  bill;  and  his  indorsee  may  sue  upon  it 
Bacon  v.  Searles{d)  was  referred  to  in  Purssord  v. 
Peek  {g)  as  repudiating  the  doctrine  **  that  after  receiv- 
ing payment  of  the  amount,  the  holder  can  be  trustee 
for  the  drawer : "  but  Lord  Abinger  said :  *^  If  that  be 
the  principle  of  that  case,  it  may  be  a  question  whe- 
ther, if  it  were  now  considered,  it  would  not  be  over- 
ruled." And  a  contrary  principle  is  recognised  in  John- 
son V.  Kennion  (Ji) ;  which  case  was  relied  upon  as  an 
authority  by  Bayley  B.  in  Reid  v.  Purmval(i),  [Cofc- 
ridffe  J.     The  present  question  seems  to  arise  rather 


(a)  I  H.  BL  89,  note  (a)  to  Bacon  v.  Scarlet. 

(6)  3  M,  ^  S.  95.  (c)  4  Bing,  390. 

(rf)  1  H.  BL  88.  («•)  1  /?.  §•  P.  652.  656—658, 

(g)  9M.  ij  W.  196.  200,  201.  (//)  2  Wils.  262. 

(t)  1  Cro,  ij  M.  538. 
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on   the    evidence    than  on  the    law.      Lord    Camp'  QMen*s  Bench. 

bell  C.  J.      The  question  is,  whether  there  be   any  ' 

proof  of  an  understanding  that  the  bill  was  to  be  kept  Williams 

alive;  and  the  defendant's  letters  are  strong  evidence  Jambs. 
to  that  effect]     {Whateley  was  then  stopped  by  the 
Court). 

Shee  Seijt.  and  Bovill,  contr^  There  is  no  doubt 
that  the  drawer  may,  under  some  circumstances,  re- 
issue a  bill.  [Lord  Campbell  C.  J.  If  the  bill  may  be 
so  kept  alive,  is  not  there  strong  evidence  that  it  was  so 
in  the  present  case  ?]  There  was  no  evidence  of  a  re- 
issuing. [Lord  Campbell  C.  J.  Suppose  the  drawer 
had  had  the  bill  in  his  own  hands  a  week ;  might  not 
he  then  have  asked  his  bankers  to  hold  the  bill  and 
sue  the  acceptor  ?]  There  might  be  then  a  set-off  against 
the  drawer.  [JErle  J.  Of  course,  if  the  bill  was  in- 
dorsed after  it  was  due,  the  agent  would  take  it  subject 
to  equities.  Coleridge  J.  The  evidence  here  is  ex- 
press, that  Messrs.  Philpotts  paid  in  discharge  of  their 
own  liability.]  To  the  indorsee  of  a  bill  the  acceptor 
stands  in  the  relation  of  a  principal  debtor,  the  drawer 
in  that  of  a  surety.  If  the  bill  is  dishonoured  and  the 
drawer  pays,  the  debt  for  which  he  was  surety  is  dis- 
charged, and  the  drawer  may  sue  as  on  a  promise  to 
himself  by  the  acceptor  to  repay  the  amount.  [Cofe- 
ridge  J.  He  may  also  desire  another  to  sue  for  him. 
Erie  J.  You  put  the  promise  too  narrowly.  It  would 
be  a  promise  to  pay  whoever  might  be  lawfully  the 
holder.]  Johnson  v.  Kennion  (a)  and  other  cases  which 
have    been  referred  to  are   cases   of   part   payment 

(a)  2  irOs.  26*2. 
K  K   4 
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roume  XIIL   Where  the  holder  of  a  bill  has  received  part,  he  must, 

_!_   if  he  Bues  on  the  bill  at  all,  recover  part  as  trustee 

WiLUAMt  £^|.  another:  but,  where  the  whole  has  been  paid, 
the  case  is  essentiaUy  different  [^Coleridffe  J.  cited 
Hemming  y.  Brook  (a).  Lord  Campbell  C.  J.  You 
do  not  deny  that,  if  the  drawer  pays  the  whole,  he 
may  sue  the  [acceptor.  Why  may  not  he  take  the 
bill  and  return  it  to  the  person  who  was  holder  at 
the  time  of  dishonour?]  That  would  be  the  same 
as  if  he  indorsed  it  to  a  third  person.  But,  in  an 
action  then  brought  against  the  acceptor,  the  accep- 
tor's promise  would  no  longer  be  the  same.  [Lord 
Campbell  C.  J.  His  promise  is  to  pay  any  person  who 
may  be  the  lawful  holder.]  In  the  case  put,  the 
holder  might  sue  upon  the  bill,  and  the  drawer,  who 
had  taken  it  up,  sue  at  the  same  time  for  money  pdd 
to  the  acceptor's  use.  [Lord  Campbell  C.  J.  It  would 
be  an  answer  to  that  action  that  the  plaintiff  had  parted 
with  the  bUl  to  a  person  who  might  sue  upon  it.]  In 
Byles  on  Bills,  p.  164.  (c  xv.)  {b)  it  is  treated  as  an 
unsettled  question,  *^  whether  part  payment  by  the 
drawer  to  the  holder  will  discharge  the  acceptor  pro 
tanto,  or  whether  the  holder  may,  nevertheless,  recover 
the  whole  amount  from  the  acceptor,  and  hold  an  cqui* 
valent  to  the  amount  received  from  the  drawer,  as 
money  received  of  the  acceptor  to  the  drawer's  use." 
The  author  inclines  to  the  former  opinion,  and  adds : 
'^  Had  the  drawer  paid  the  whole  bill,  nominal  damages 


(a)  Car.  j»  Manh.  57. 

(6)  5th  ed.  But  the  passage  is  altered  in  ed.  G.  (1851),  where  it  is 
said,  p.  1 75. :  **  The  better  opinion,  however,  seems  to  be,  that  in  an 
action  against  the  acceptor,  payment  by  die  drawer  is  no  plea,  but  only 
coDTcrts  tlie  holder  into  a  trustee  for  the  drawer.** 
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only  could  have  been  rccoyered  by  the  holder  of  the  Qtifen*s  Bmek, 
««eptor.''  ^«^Q- 

Afisumiiig,  here,  that  the  bill  was  handed  by  Messre.  Wnums 
Philpatts  to  the  plamti&  in  order  that  they  might  sue  Jamii. 
as  trustees,  the  right  of  the  plaintiffs  accrues,  by  a  re- 
delivexy,  after  the  cause  of  action  has,  during  some 
interval,  been  put  an  end  to  by  payment.  There  was 
a  moment,  at  least,  when  no  right  of  action  existed. 
Then  the  plaintiffs  ought  to  have  replied  a  re-in« 
dorsement. 

Lord  Campbell  C.  J.  Prim&  £icie  a  payment  by 
the  drawer  is  for  the  benefit  of  the  acceptor ;  but  the 
drawer  has  his  remedy  against  the  acceptor,  and  may 
take  the  bill  from  the  indorsee  and  sue  upon  it  in  his 
own  name,  or  may  employ  the  indorsee  to  do  sa  In 
this  case  there  clearly  was  an  understanding  that  the 
bill  should  not  be  extinguished,  but  that  the  remedy 
on  the  part  of  the  drawers  should  be  preserved.  The 
defendant's  letters  are  abundantly  strong  on  that  sub- 
ject, and  preclude  him  from  saying  that  the  bill  was 
put  an  end  to  by  payment. 

Patt£SON  J.  I  am  of  the  same  opinion  as  to  the 
right  of  the  drawer,  with  this  qualification  only,  that  he 
must  be  payee  as  well  as  drawer.  If  the  bill  were 
payable  to  a  third  person,  and  dishonoured,  and  tlie 
drawer  took  it  up,  there  would  be  a  distinction.  The 
drawer  could  not  then  re-issue. 

Coleridge  and  Erle  Js.  concurred. 

Kule  discharged. 
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Tuetday,  ScATTERGOOD  aqatfist  Sylvestbr. 

June  4th.  •^ 

By  8ut  7  &  8  npBO  VER  for  a  cow  and  calf  and  two  hundred 

s.  57,  the  pro-  gallons  of  milk.     Pleas.     1.  Not  guilty.     2.  Not 

stolen^chattel  possesscd.  Issues  thercon.  On  the  trial,  before  Matde  J., 

mesu  in  the  ^^  ^^  Spring  assizes  for  the  town  of  Nottingham,  1849, 

owner  on  con-  *       o  •r  '  » 

▼ictionofthe     ^  yerdict  was  found  for  the  plaintiff,  subject  to  the 

thief,  and  the  ^    ^  . 

owner  may        opinion  of  this  Court  upon  the  following  case. 

maintain  trover 

for  it,  though  On  the  18th  July  1848  the  cow  mentioned  in  the 
no  order  for  declaration,  then  the,  property  of  the  plaintiff,  was 
resutution.        g^len  out  of  the  Lammas  Fields  within  the  liberties 

of  the  town  of  Nottingham  by  William  Dayhin,  and  by 
him  driven  to  the  town  of  Newark,  where  it  was  sold 
in  market  overt  on  the  following  day,  which  was  the 
market  day  at  Newark,  to  the  defendant  The  de- 
fendant purchased  and  paid  for  the  cow  bon&  fide,  and 
without  any  notice  or  knowledge  that  it  had  been 
stolen  or  was  not  the  property  of  Daykin.  On  the 
same  day  the  plaintiff  discovered  that  the  said  cow  had 
been  stolen  from  him ;  and,  having  immediately  made 
inquiries  respecting  it,  he  applied  to  and  made  a  de- 
position on  the  subject  before  a  magistrate.  The  de- 
fendant was  served  with  a  summons  to  give  evidence 
before  the  magistrate,  which  he  did,  and  was  bound 
over  to  give  evidence  against  Daykin,  who  was  com- 
mitted to  take  his  trial  at  the  then  next  sessions  of  the 
peace  for  the  town  of  Nottingham.  On  the  17th 
October  following  Daykin  was  tried  at  the  sessions 
before  the  Recorder  of  the  said  town  (the  said  sessions 
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being  the  first  sessions  held  after  the  theft),  upon  an  Queen*t  Bench, 

indictment  preferred  against  him  by  the  plaintiff  for  the  '__ 

felony  of  stealing  the  sidd  cow,  and  was  then  con-  Scatteegood 
victed  thereof,  and  sentenced  to  ten  years  transporta-  Stltntcb. 
tion.  Both  the  plaintiff  and  the  defendant  gave  evi- 
dence on  the  trial  of  the  indictment.  From  the  time 
of  the  sale  in  Newark  market,  the  cow  continually  re- 
mained in  the  defendant's  possession  until  the  trial  of 
this  cause,  and  in  the  meantime  she  brought  forth  a  calf, 
which  immediately  died,  and  which  waff  the  calf  men- 
tioned in  the  declaration.  The  milk  mentioned  in  the 
declaration  was  the  milk  drawn  from  the  said  cow  from 
the  time  of  the  conviction  of  Daykin  to  the  commence- 
ment of  the  action.  Afler  the  conviction  of  the  prisoner, 
and  before  the  commencement  of  the  action,  the  cow 
was  demanded  of  the  defendant  on  behalf  of  the  plaintiff, 
and  the  defendant  refused  to  deliver  her  up  to  him,  and 
converted  her  to  his  own  use. 

The  question  for  the  opinion  of  the  Court  was.  Whe- 
ther or  not  the  plaintiff  is  entitled  to  recover.  If  the 
Court  should  be  of  opinion  that  he  was,  then  the  ver- 
dict was  to  stand ;  if  not,  a  verdict  to  be  entered  for 
the  defendant. 

fFhitehurst,  for  the  plaintiff.  The  question  is  whether 
the  property  in  a  chattel  stolen,  and  afterwards  sold  in 
market  overt,  revests,  on  conviction  of  the  thief,  in 
the  original  owner,  so  as  to  entitle  him  to  maintain 
trover  in  respect  of  a  conversion  subsequent  to  the 
conviction,  or  whether  he  is  confined  to  the  special 
remedy  of  restitution  as  given  by  section  57  of  stat. 
7  &  8  C  4.  c.  29.  That  section  enacts  that,  if  any 
person  guilty  of  stealing  "  any  chattel,  money,  valuable 
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eecurity^  or  other  property  whatsoever,  shall  be  in^cted 
for  any  such  offence,  by  or  on  the  behalf  of  the  owner 
of  the  property,"  ^*  and  convicted  thereof,  in  such  case 
the  property  shall  be  restored  to  the  owner  or  his  re- 
presentative;  and  the  Court,  before  whom  any  such 
person  shall  be  so  convicted,  shall  have  power  to  award 
from  time  to  time  writs  of  restitution  for  the  said 
property,  or  to  order  the  restitution  thereof  in  a  sum- 
mary  manner.*'  But  this  statutory  remedy  is  cumu- 
lative ;  and  the  plaintiff  may,  if  he  prefer  it,  bring 
trover.  Stat.  2\  H.  8.  c.  11.  (a)  enacted  that,  where 
the  owner  procured  the  thief  to  be  indicted  and  found 
guilty  or  otherwise  attainted,  such  owner  should  '^  be 
restored  to  his  said  money,  goods,  and  chattels ;  ^  and 
that  the  justices  before  whom  the  conviction  took  place 
should  ''  have  power "  ^'  to  award,  from  time  to  time, 
writs  of  restitution  for  the  said  money,  goods,  and 
chattels,  in  like  manner  as  though  any  such  felon  or 
felons  were  attainted  at  the  suit  of  the  party  in  appeaL" 
The  two  enactments  are,  in  substance,  the  same.  It  was 
3lear,  under  the  earlier  statute,  that,  whether  the  thief 
had  been  prosecuted  by  appeal  or  indictment,  restitution 
was  not  barred  by  sale  in  market  overt ;  1  Hale,  P.  C 
543,  3  Hawk.y  P.  C,  p.  317.  (A),  B.  2.  c.  23.  ss.  54,  55. 
[Lord  Campbell  C.  J.  Do  the  words  "  the  property  shall 
be  restored  "  mean  that  the  chattel  shall  be  restored  or 
the  title  to  it  ?]  They  mean  both  the  chattel  and  the  title. 
The  chattel  itself  may  have  been  destroyed ;  in  which 
case,  as  there  could  be  no  restitution,  the  owner  would 
be  without  remedy  unless  he  could  bring  his  action. 


(a)  Repealed  by  stat.  7  &  8  G.  4.  c.  S7.  s.  1. 
(6)  7th  vd. 
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In  CroUghtly  y.  Reynolds  {a)^  Lord  Maiufield  says,  with  QueenU  nendk. 
reference  to  stat.  21  JST.  8,  c.  11.,  "I  don't  see  why        ^^^^* 
trover  is  not  good.     The  statute  puts  an  indictment  in    ScATT»»aooD 
the  same  case  as  a  writ  of  appeal.     The  statute  says,     Stltutib. 
it  shall  be  restored ;  but  leaves  the  party  to  his  own 
way  of  recovery.     Since  this  statute,  it  gives  him  a 
particular  remedy,  but  does  not  take  away  his  other 
remedy.     I  do  not  believe  there  has  been  a  writ  of 
restitution  these  two  hundred  years."    In  Harwood  v. 
Smith  (b)  the  plaintiff  failed,  not  because  trover  would 
not  lie  in  a  case  like  the  present,  but  because  the 
only  conversion  by  the  defendant  was  before  the  thief's 
conviction,  and  consequently  before  the  property  had 
revested  in  the  plaintiff.     In  Peer  t.  Humphrey  (c)  the 
plaintiff  recovered  in  trover:  but  that  case  cannot  be 
relied  on  as  strictly  in  point ;  for  there  the  defendant 
had  not  purchased  in  market  overt. 

Crowdery  contrsL  Trover  is  not  mdintaanable.  The 
property  having  been  changed  by  sale  in  market  overt, 
the  plaintiff  was  without  remedy  at  common  law,  except 
by  restitution  after  appeal  on  fresh  pursuit ;  2  Instt  714. 
Stat  21  J9r.  8.  c.  1 1.  extended  the  remedy  to  conviction 
on  indictment.  Still  the  restitution  given  by  statute 
was  not  of  right,  but  in  the  discretion  of  the  judge 
before  whom  the  thief  was  convicted,  with  reference  to 
the  particular  circumstances  of  the  case ;  and  the  owner 
was  not  entitled,  unless  it  appeared  that  he  had  used 
due  diligence  in  the  prosecution;  3  Hawk.  P.  C  p.  318. 
B.  2.  c  23.  s.  56.  [Lord  Campbell  C.  J.  Sect.  67  of 
Stat.  7  &  8  Cr.  4.  c.  29.  first  of  all  says  "  the  property 

(a)  Lofft,  88.  90.  (6)  2  T.  1?.  75a 

(c)  2A.^E.  495. 
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yoiuwu  XV,   shall  be  restored,''  and  adds,  afterwards^  that  the  Court 

. * shall  have  power  to  award  restitution ;  it  would  seem, 

ScATTuoooD  therefore,  that  the  property,  that  is  the  right,  should  be 
STLVMnm.  restored  at  all  events,  though  it  may  be  in  the  discretion 
of  the  Court  whether  or  not  it  will  award  restitution.] 
The  proviso,  with  respect  to  negotiable  instruments, 
that,  where  such  aji  instrument  has  been  received  bonfi 
fide  for  good  consideration,  ^Mn  such  case  the  Court 
shall  not  award  or  order  the  restitution  of  such  secu- 
rity," affords  an  argument,  applicable  to  the  whole  sec- 
tion, that  the  words  ^^  property  shall  be  restored  "  have 
no  substantive  meaning  independently  of  the  specified 
mode  in  which  the  property  is  to  be  restored,  namely 
by  restitution.  At  all  events,  trover  is  not  maintain- 
able unless  an  order  for  restitution  has  been  previously 
made ;  such  an  order  is  essential  to  the  revesting  of  the 
property. 

Whitehwrst  replied. 

Lord  Campbell  C.  J.  In  this  case  it  is  admitted 
that  sale  in  market  overt  would  be  no  answer  to  the 
action  if  an  order  of  restitution  had  been  made.  We 
are  now  to  determine  what  is  the  consequence  of  the 
want  of  such  an  order.  The  plaintiff  must  rely  on  the 
statute ;  for,  at  conunon  law^  the  property  was  changed 
permanently  by  sale  in  market  overt.  On  reference  to 
the  statutes  21  ^.  8.  c.  11.  and  7  &  8  G.  4.  c.  29.,  we 
are  satisfied  that  the  property  is  revested  on  convic- 
tion. By  the  statute  21  J7.  8.  c.  11.  the  owner  was 
restored  to  his  goods.  How  could  tliat  be,  unless  he 
had  a  right  to  recover  them?  By  the  subsequent 
statute,  "  the  property   shall  be   restored."      How  is 
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this  provision   to  be  executed  effectually,  unless  the   Queen?9  Bentiu 

right  is  restored  ?  It  may  be  matter  of  regret,  certainly,  ! 

when  an  order  of  restitution  is  not  made  so  as  to  ob-    Scatt«»oood 
viate  the  necessity  of  an  action.     But  the  order  is  not     StLTiwE*. 
a  condition  precedent  to  the  revesting  of  the  property. 
The  dictum   of  Buller  J.,  in  Hortoood  v.   Smith  {a\ 
that  the  plaintiff's  property  revested  after  conviction, 
accords  with  this  view,  and  is  quite  in  point. 

Patt£80N  J.  When  the  statute  says  that  the  ^'  pro- 
perty shall  be  restored,''  it  may  mean  the  chattel  stolen 
shall  be  restored ;  but,  at  all  events,  it  means  restora- 
tion of  the  right.  The  order  of  restitution  is  cumulative 
to  the  ordinary  remedy  by  action,  and  is  not  a  con- 
dition precedent  to  such  remedy.  It  has  been  observed 
that  the  Court  has  a  discretion  to  refuse  the  order 
where  the  prosecutor  has  not  shewn  due  diligence. 
That  may  be  so ;  but  the  only  consequence  of  the 
Court  refusing  the  order  is  to  leave  the  owner  to  the 
ordinary  remedy  by  action.  I  think  the  statute  re- 
vests the  property  on  conviction ;  and  any  one  who 
afterwards  converts  the  chattel  may  be  sued  by  the 
owner.  Horwood  v.  Smith  {a)  is  a  strong  case  for 
the  plaintiff;  for,  if  the  defendant  is  correct,  the 
Court  might  at  once  have  put  an  end  to  the  ques- 
tion by  saying  that  the  property  had  been  changed  by 
sale  in  market  overt,  and  had  never  revested  so  as  to 
entitle  the  plaintiff  to  bring  trover,  whereas  the  judg- 
ment is  put  on  the  special  point  that  the  property  had 
not  revested  at  the  time  of  the  defendant's  conversion. 

(a)  2  r.  R,  750. 
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T  CoLEBiDGE  J.  The  word  "  property,"  in  the  statute, 
may  at  all  events  mean  the  thing  stolen  ;  but,  as  pos* 
session  imports  property,  it  may  well  mean  the  thing 
itself  and  also  the  right  to  it.  The  thing  is  to  be 
restored  on  conviction ;  it  is  to  be  given  up  to  the 
owner  as  having  the  right,  that  is,  the  right  of  property 
and  the  right  of  possession.  If  the  statute  had  stopped 
there,  it  would  be  plain  enough;  but  it  goes  on  to 
authorise  the  Court  to  award  restitution,  not  by  way 
of  giving  a  right  of  action,  for  that  had  already  been 
given,  but  by  way  of  a  summary  remedy,  which  is 
added  more  in  the  nature  of  execution  than  any  thing 
else.  This  cannot  narrow  the  former  part  of  the  sec- 
tion. 


Eble  J.  The  question  is,  what  is  the  meaning  of 
the  words  "  the  property  shall  be  restored  ? "  The 
defendant  says  it  means  that  the  property  shall  be  re- 
stored if  the  Court  orders  restitution.  That  would  be 
a  material  restriction  on  the  words ;  and  I  think  that 
there  b  no  foundation  for  it. 

Judgment  for  plaintiff  (tf). 


(a)  Reported  by  H,  Davison^  Esq. 
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The  Queen  against  The  Dean  and  Chapter  of 

Chesteb. 

ItiT  AND  AMIJS  to  restore  a  chorister  of  the  Cathedral  a  mandamusi 
church  of  Christ  and  the  Blessed  Virgin  Mary^  in  the  Dean  and 
the  city  of  Chester.     The  writ,  after  referring  to  the  ^  Cathedral 
foundation  and  endowment  of  the  cathedral  church  by  ^^|^7  al- 
letters  patent  of  33  H.  8.  and  23  Eliz.,  recited  that  ^^^  ^^^  ^^ 

^  oflBce  was  a 

Joseph  Humphrey Sf  in  1837,  was  duly  appointed,  by  freehold  in 

their  gift,  paid 

the  dean  and  chapter  of  the  cathedral,  to  the  o£Bce  of  by  talary  out 
chorister,  lay  clerk,  or  singing  nmn  of  the  cathedral,  t^^.A 
and  that  he  had  duly  performed  the  duties  of  his  o£Bce  ^bt  to"  ote 
until  3d  September  1845,  and  received  a  certain  salary  of  meVbm  o^ 
in  respect  thereof;  that  the  revenues  of  the  dean  and  J„JSJ^j"j^ 
chapter  were  derived  from  land,  and  that  the  salaries  chorister  had 

been  wrong- 

of  the  choristers  of  the  cathedral  were  paid  out  of  the  fully  amoved. 

^  -A  Return,  that, 

said  revenues ;  that  the  office  of  chorister  was  a  free-  by  ordinances ' 
hold  office  for  life,  from  which  there  was  no  power  for  the  govern- 
of  removal  by  the  dean  and  chapter  unless  for  im-  cathedral,  It 
morality  or  other  bad  conduct;  that  such  office  con-  J[,^ff^ny*^f 
fers  a  right  of  voting  in  the  election  of  knights  of  Jj*  c^ed^  Y 
the  shire  to  serve  in  parliament  for  the  coxmty  of  including  cho- 

ristera,  commit 
a  small  fault* 
he  may  be 
punished  by  the  dean,  but  that,  «if  his  crime  be  of  a  blacker  dye  (if  it  be  judged  equi- 
table), he  may  be  expelled  by  whom  he  was  admitted  ;  **  and  that  the  Bishop  of  tlie  diocese 
should  be  the  visitor  of  the  Cathedral,  to  take  special  care  that  all  its  ordinances  should  be 
inviolably  preserved,  to  punish  and  correct  all  offences   committed   by  oflBcen  of  the 
Catliedral,  and  to  do  all  things  that  are  judged  lawfully  to  appertain  to  the  office  of 
visitor  :   And  that  the  chorister  had  not  appealed  to  the  Bishop. 

Held,  on  demurrer  to  the  return,  that  mandamus  did  not  lie,  as  tlie  remedy  for  the 
wrongful  amotion  complained  of  was  by  application  to  the  visitor,  who  had  sufficient 
and  exclusive  jurisdiction,  although  the  foundation  was  spiritual  and  not  eleemosynary, 
and  the  office  was  a  freehold  office :  And  that  it  was  not  necessary  to  return  the  cause  of 
amotion. 
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Chester  ;  and  that  the  said  Humphreys^  in  right  of  his 
freehold  interest  in  lands  pertaining  to  such  office,  had 
voted  at  such  an  election  in  1841 ;  that  he  had  not 
been  guilty  of  any  immorality ;  yet  that  the  dean  and 
chapter^  being  the  persons  entitled,  and  who  of  right 
ought,  to  nominate  and  appoint  and  admit  to  the  said 
office,  had  unjustly,  and  without  any  reasonable  cause, 
removed  him  there&om ;  and  the  writ  then  conunanded 
the  dean  and  chapter  to  restore  him,  or  shew  cause  to 
the  contrary. 

The  return  set  forth  the  foundation  of  the  cathedral 
church  by  the  said  letters  patent  of  33  H.  8.,  and  the 
incorporation  of  the  chapter  under  the  same  letters, 
subject  to  certain  ordinances  and  statutes  to  be  there- 
inafter declared  to  them  by  his  said  Majesty  in  a  certain 
indenture;  and  also  several  ordinances  and  statutes 
contained  in  the  indenture  of  36  H.  8,  referred  to  in 
the  letters  patent,  and  among  them  the  following : 

'*  We  order  and  appoint  that,  if  any  of  the  minor 
canons,  conducts  or  other  ministers  shall  be  overtaken 
in  a  small  fault,  he  by  the  dean,  or,  in  his  absence, 
by  the  vice-dean,  may  be  punished ;  but,  if  his  crime 
be  of  a  blacker  dye  (if  it  be  judged  equitable),  he  may 
be  expelled  by  whom  he  was  admitted." 

"We  appoint  the  bishop  of  Chester  (for  the  time 
being),  armed  with  integrity  and  perseverance,  to  be 
the  visitor  of  our  cathedral  church,  requiring  and  com- 
manding that,  out  of  a  Christian  fidelity  and  an  ardent 
zeal  for  godliness,  he  do  watch  and  take  special  care 
that  these  statutes  and  ordinances  of  our  church  now 
published  be  inviolably  preserved,  her  incomes  and  pro- 
fits, as  well  spiritual  as  temporal,  do  prosperously 
flourish ;  that  her  rights  and  Uberties  and  privileges  be 
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preserved  and  defended ;    and,  that  this  may  be  the  Q^^een^t  Bench 

case,  we  order  and  require  the  bishop  himself,  when-  L_ 

ever  he  shall  be  called  on  by  the  dean,  or  by  two  of  the 
canons,  yea  even  uncalled,  yet  once  every  three  years, 
do  in  his  own  person,  unless  some  weighty  cause  pre- 
vents it,  and  then  by  his  chancellor,  visit  our  church, 
and  do  summon  the  dean,  the  canons,  the  minor  canons, 
the  conducts,  and  all  the  other  ministers  of  our  church 
to  some  convenient  place ;  and  by  virtue  of  this  very 
statute  we  do  invest  the  said  bishop  with  full  authority, 
that,  upon  every  one  of  these  articles  contained  in  our 
statutes,  and  upon  any  other  articles  whatever  that  con- 
cern the  state,  the  advantage  and  honour  of  our  church, 
he  may  interrogate  the  dean,  canons  and  minor  canons, 
and  all  other  ministers  of  our  church,  and  may  require 
any  of  them  upon  the  oath  taken  to  our  church  to  speak 
the  truth  concerning  any  misdemeanours  or  crimes 
whatsoever,  and  all  such,  upon  discovery  and  proof,  the 
bishop  shall  punish  and  correct,  according  to  the  in- 
tenseness  of  the  misdemeanour  or  crime,  and  shall 
execute  everything  that  shall  appear  necessary  to  the 
extirpation  of  vice,  and  all  other  things  that  are  judged 
lawfully  to  appertain  to  the  office  of  visitor," 

The  return  further  alleged  that  the  choristers  were 
nominated  and  governed  under  the  said  statutes ;  that 
the  Right  Reverend  Dr.  Sumner  was  bishop  of  Chester 
and  visitor  of  the  cathedral  church,  and  of  its  dean  and 
chapter  and  other  ministers,  under  the  powers  and 
provisions  of  the  said  letters  patent  and  statutes ;  and 
that  Humphreys  had  not  appealed  or  applied  to  the 
bishop  **  in  respect  of  the  said  proposed  removal,  as  he 
might  and  ought  to  have  done,  if  he  has  any  ground 
of  complaint  to  make  in  respect  to  the  same." 
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Demurrer;  and  joinder. 

The  case  was  argued  on  a  former  day  in  this 
term  (a)  by  WeUhy  for  the  Crown,  and  Cowling  for  the 
defendants.  The  argument  is  very  fully  noticed  in  the 
judgment  of  the  Court.  The  authorities  cited  were : 
For  the  Crown ;  Com.  Dig.  Visitor  (A  6.),  (A  14,), 
(A  15-),  Rex  Y.  St.  John's  CoUege  (A),  In  the  Matter  of 
the  Dean  of  York  (c) :  For  the  defendants ;  Phillips  y. 
Bury  (d).  Rex  v.  Chancellory  ^c.  of  Cambridge  (e),  Ap* 
plefords  Case  (g).  Rex  v.  The  Warden  of  All  Souls 
College  (h).  Dr.  Walker's  Case  (J),  Rex  v.  The  Bishop 
of  Chester  {k). 

Cur.  adv.  vulL 


Lord  Campbell  C.  J.,  in  this  term  {June  5th),  de- 
livered the  judgment  of  the  Court 

In  this  case,  which  was  argued  before  my  brother 
Erie  and  myself,  on  account  of  the  general  importance 
of  the  question  we  took  time  to  consider;  and,  having 
examined  the  authorities  cited  in  the  argument ,  we 
continue  of  the  opinion  which  we  then  formed  that  the 
return  to  the  mandamus  is  sufficient.  The  mandamus 
alleges  that  Joseph  Humphreys  was  in  due  manner  by 
the  dean  and  chapter  of  Chester  nominated  and  admitted 
a  chorister,  lay  clerk,  or  singing  man  of  the  said  cathe- 
dral church,  and,  till  his  removal,  has  performed  the 
duties  of  the  office,  and  that  it  is  a  freehold  office  con- 


(a)  June  Ist.     Before  Lord  Campbdl  C  J.,  and  Erie  J. 

(6)  Comberb,  S38.,  4  MoeL  368.  (c)  2  Q,B.l. 

(d)  2  Xyd  on  CorponUiont,  197. ;  S,  C,  4  Mod.  106.  i  2  T,  R.  34(>. 

{e)  8  Ld.  Raym.  1334. 

(g)  1  Mod,  82. ;  Trenudnet  P-  C,  478. 

(A)  2  (21)  Jones,  174. ;   Tremaine,  P.  C.  483. 

(I)  Ca,  K.  B.  Temp.  Hardw.  212.  (*)  1  W.  BiyZ 
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ferring  the  right  of  voting  at  the  election  of  members  Qtuen't  nenck. 

of  parliament  for  the  county  of  Chester,  which  he  had  _    i 

exercised ;  yet  that  the  dean  and  chapter  of  the  said 
cathedral  churchy  being,  as  such  dean  and  chapter,  the 
persons  entitled  and  who  of  right  ought  to  nominate 
and  admit  into  the  siud  office,  have  unjustly  and  with- 
out any  reasonable  cause  removed  the  said  Joseph 
Humphreys  from  the  ^id  office.  The  return  sets  forth 
the  foundation  of  the  cathedral  church  of  Chester  by 
letters  patent  of  Henry  8.  in  the  33d  year  of  his 
reign,  by  which  this  office  was  created  and  endowed, 
together  with  the  statutes  by  which  the  foundation  was 
to  be  governed.  By  those  statutes  a  power  is  given  of 
admonishing  and  punishing  at  discretion,  and  of  ex- 
pelling officers,  including  the  choristers.  Then  comes 
the  appointment  of  a  visitor.  (His  Lordship  here  read 
the  terms  of  the  appointment,  for  which  see  p.  514., 
antd).  The  return  further  alleged  that  the  choristers 
were  nominated  and  governed  under  the  said  statutes ; 
that  at  the  times  in  question  the  Kight  Reverend 
Dr.  Sumner  was  bishop  of  Chester  and  visitor  of  the 
dean  and  chapter  and  other  officers  and  ministers  of  the 
said  cathedral  church  under  the  powers  and  provisions 
of  the  said  letters  patent  and  the  said  statutes,  and  that 
the  said  Joseph  Humphreys  has  not  appealed  or  applied 
to  the  said  bishop  in  respect  to  the  said  removal  as  he 
might  and  ought  to  have  done  if  he  has  any  ground  of 
complaint  to  make  in  respect  of  the  same. 

Mr.  Wclshyy  in  support  of  the  demurrer  to  this  re- 
turn, did  not  deny  the  doctrine  that,  where  there  is 
an  eleemosynary  foundation,  with  a  special  visitor  ap- 
pointed by  the  founder,  the  visitor  has  exclusive  juris- 
diction over  the  matters  which  he  is  authorised  to 
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decide,  but  contended  on  various  grounds  that,  con- 
sistently with  this  doctrine,  we  are  bound  to  interfere^ 
and,  by  mandamus,  to  bring  the  removal  of  Mr.  Htmi' 
phreys  from  the  office  of  chorister  within  the  cogmzance 
of  the  courts  of  common  law. 

The  first  objection  to  the  return  relied  upon  is,  that 
the  mandamus  shews  an  amotion  from  the  office,  and 
that,  afler  amotion,  the  visitor  has  no  jurisdiction ;  so 
that  there  could  not  have  been  any  appeal  to  him.  It 
would  indeed  be  very  strange  if  the  visitor,  who  is 
appointed  to  superintend  the  due  execution  of  the 
statutes,  had  no  jurisdiction  to  inquire  whether  a  sub- 
ordinate body  subjected  to  his  jurisdiction  had  or  had 
not  acted  in  conformity  to  the  statutes  in  amoving  an 
officer  who  under  the  statutes  had  been  admitted  upon 
the  foundation,  and  who  according  to  the  statutes  was 
entitled  to  hold  the  office  as  long  as  he  himself  con- 
formed to  the  statutes.  But  ApplefonTs  Case  (a)  is  an 
express  authority  that  after  amotion  the  visitor's  juris- 
diction continues,  and  that,  where  he  has  jurisdiction, 
this  Court  will  not  interfere.  In  Com.  Dig.  Visitor, 
(A  15.),  this  is  considered  clear  law;  and  it  was  the 
ground  for  deciding  Ayloffes  Case  (6),  that  the  jurisdic- 
tion of  the  visitor  is  a  sufficient  answer  to  a  mandamus 
to  admit,  which  is  placed  on  the  same  footing  as  a 
mandamus  to  restore. 

The  next  objection  was  placed  upon  the  alleged 
limited  powers  of  the  visitor  in  this  case,  and  the  want 
of  an  allegation,  in  the  return,  of  the  offence  imputed, 
to  shew  that  the  visitor  had  jurisdiction  over  it.  But 
we  are  of  opinion  that,  by  the  letters  patent  set  out, 


(a)  1  Mod.  82.  j   Trcm,  P,  C,  478. 

(6)  Eex  V.  The  Warden  of  All  Souls  College;  2  (  T.)  Jones^  174. 
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the  powers  of  the  bishop  of  Chester  are  not  confined  to    Qm^wi'j  Bench. 

oasea  in  which  he  would  have  jurisdiction  as  ordinary,  J 

but  that  he  is  constituted  a  special  visitor  to  see  that 
the  statutes  are  enforced.  He  is  empowered  to  do  all 
things  that  lawfully  appertfun  to  the  office  of  visitor, 
a  functionary  well  known  to  the  law,  the  law  defining 
and  recognising  his  powers  where  they  are  not  limited 
by  the  founder.  One  of  these  powers  is,  upon  appeal 
to  him,  to  restore  a  person  to  an  office  on  the  founda- 
tion, from  which  in  violation  of  the  statutes  he  has  been 
removed.  We  can  see  no  reason  why  the  return  should 
specify  the  offence  for  which  the  amotion  took  place,  if 
the  legality  of  the  amotion  is  to  be  determined  by  the 
visitor.  In  AppUfor^s  Case  (a)  there  was  a  statement 
that  he  was  ^^  turned  out  pro  crimine  enormi  ;  ^  but  no 
advantage  could  arise  from  such  a  general  statement ; 
and  there  the  Court  expressly  decided  that  the  cause  of 
the  amotion  need  not  be  set  out  in  the  return,  accord* 
ing  to  a  full  note  of  Lord  HoKs  judgment  in  Philips  v. 
Buryy  taken  from  his  own  manuscript,  and  to  be  found 
'm2  T.R.  356.  He  says :  " It  was  strongly  urged  that 
we  ought  to  shew  the  cause  of  expulsion  in  the  return, 
to  bring  it  witliin  the  compass  of  the  statute.  It  was 
answered,  no ;  there  was  a  local  visitor,  who  had  given 
the  sentence,  and,  be  it  right  or  be  it  wrong,  the  party  is 
concluded  by  it ;  and  the  members  of  the  college  must 
submit  to  such  laws  as  the  founder  is  pleased  to  give 
them."  An  allegation  of  the  cause  of  amotion,  if  ne- 
cessary, would  be  traversable,  and  would  afford  an 
opportunity  to  draw  the  controversy  from  the  cogni- 
zance of  the  visitor.     Should  it  ever  happen  that  there 


(a)  1  Mod,  82. ;   Trem,  P.  C,  482. 
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is  a  cause  of  amotion  over  which  the  visitor  has  not 
jurisdiction,  we  think  that  it  lies  upon  the  party  to 
shew  it  who  seeks  to  take  it  ad  aliud  exameru 

We  were  then  told  that  the  mandamus  ought  to  go,  be- 
cause this  is  a  spiritual,  not  an  eleemosynary,  foimdation. 
But  no  authority  was  cited  to  shew  that  this  distinction 
is  material  where  there  is  a  spedal  visitor  appointed  by 
the  founder,  although  there  is  a  difference  with  respect 
to  the  acts  of  a  visitor  merely  in  his  capacity  of  ordi- 
nary. The  office  here  is  a  lay  office  belonging  to  a 
spiritual  foundation:  and,  on  principle,  there  seems 
nothing  to  shew  for  the  present  purpose  that  it  is  to  be 
viewed  differently  from  a  fellowship  in  a  college  with  a 
special  visitor. 

Another  objection  was  that  this  is  a  freehold  office, 
conferring  a  right  to  vote  for  members  of  parliament. 
But  when  Mr.  Humphreys  accepted  the  office  he  knew 
the  conditions  on  which  it  was  offered  to  him,  one  of 
which  was  that,  if  any  dispute  should  arise  respecting 
his  right  to  it,  this  must  be  determined  by  the  Judge 
whom  the  founder  has  nominated,  and  not  by  the  courts 
of  common  law ;  and  there  is  no  reason  why  the  right 
to  an  office  'should  not  be  so  determined  althoujich  an 
interest  in  real  property  belongs  to  it.     The  same  ob- 
jection, if  it  were  to  prevail,  would  sometimes  exempt 
fellows  of  colleges  from  the  jurisdiction  of  the  visitor, 
contrary  to  the  understanding  and  practice  which  have 
universally  prevailed  upon  the  subject. 

Lastly  it  was  contended  before  us  that,  although 
Mr.  Humphreys  might  have  appealed  to  the  visitor,  he 
was  not  bound  to  do  so,  and  tliat  he  may  still  call  for 
the  interference  of  this  Court :  but  this  notion  of  a 
concurrent  jurisdiction  is  expressly  contradicted  by  the 
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the  whole  current  of  decisions  upon  the  subject 

For  tliese  reasons  we  are  of  opinion  that  there  ought     The  Quxsm 
to  be  iudficment  for  the  defendants.    And  it  is  very  satis-      Bean  and 

.  .  Chapter  of 

factory  to  us  to  think  that  our  judgment  may  be  ques-      Cuutuu 
tioned  upon  a  writ  of  error. 

Judgment  for  defendants  (i). 

(a)   1  Mod,  82. 

(6)  Reported  by  H,  Davison,  Esq. 

See  Begina  v.  Dean  and  Chapter  of  Roehetier,  {AjnUSOth)  185J. 


The  West  Cornwall  Railway  Company  against  Tuesday, 

-ft  r  June  4tb, 

MOWATT. 

TJEBT  for  calls  on  railway  shares.   Pleas :  Kunquam  Debt  for  calls 
indebitatus ;  and  that  defendant  was  not  holder  of  »harcl*rpi«i, 
the  said  shares.     Issues  thereon.     On  the  trial,  before  ^^*^  defendant 

was  not  share- 

Erle  J.,  a  special  verdict  was  taken.  holder:  issue 

thereon.     A 

The  special  verdict  referred  to  the  act  9  &  10  Vict  special  verdict 

found  that,  by 

c.  cccxxxvi.  (local  and  personal,  public),  "  for  making  agreement  of 

21st  Jvfy  1847, 
between  the 
directors  of  the  railwaj  company  and  defendant,  he  agreed  to  take  all  th^  unappropriated 
sliares  in  the  Company,  being  4935,  and  to  pay  4/.  per  share  on  1 5th  August  then 
next,  and,  meanwhile,  to  deposit  securities  to  the  amount  of  20,000/. ;  and  the  Company 
agreed  that,  "  so  soon  as  15/.  per  share  shall  have  been  paid  on  the  4935  shares,  and 
that  the  Company  is  in  a  position  legally  to  do  so,  they  shall  deliver'*  to  defendant  mort- 
gage debentures  of  the  Company  payable  three  years  afier  date,  and  bearing  5  per  cent, 
interest,  for  24«675/.,  being  at  the  rate  of  5L  per  share.  At  a  meeting  of  tlie  share- 
holders, on  lOtli  August  1847,  convened  for  the  purpose,  the  agreement  was  confirmed  by 
the  shareholders,  and  the  shares  were  registered  to  defendant  with  his  consent.  The  call, 
on  which  the  action  was  brought,  was  made  in  December  1847. 

Held,  that  the  production  of  the  register  made  a  prima  facie  case  that  defendant  was  a 
shareholder,  which  case  was  not  rebutted  by  any  thing  in  the  other  evidence;  that,  even  if 
the  stipulation  to  deliver  mortgage  debentures  in  consideration  of  the  shares  taken  were 
illegal,  this  would  be  no  defence,  as  the  action  was  not  on  the  agreement,  and  the  agree- 
ment had  been,  in  part,  executed  by  the  transfer  of  the  shares,  which  transfer  took  effect  in 
pricsenli.      lUit 

Ttiat  the  stipulation  to  deliver  such  debentures,  as  soon  as  the  Company  sliould  be  in  a 
position  le;;alty  to  do  so,  was  not  illegal. 
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a  railway  from  the  parish  of  Kenwyn  in  the  county  of 
Cornwall  to  Penzance  in  the  same  county,  with  branches, 
to  be  called  *  The  West  Cornwall  Railway y^^  which 
constituted  the  Company,  with  a  capital  of  500,0002., 
to  be  divided  into  425,000  shares  of  202,  each;  and 
which  incorporated  the  Companies  Clauses  Consolida-* 
tion  Act,  1845,  8  &  9  Vict.  c.  16.  The  verdict  then 
stated  the  following  facts.  On  2l8t  July  1847>  all  the 
Company's  shares,  except  4967,  had  been  appropriated. 
The  Register  of  Shareholders  had  been  duly  authen- 
ticated from  time  to  time  under  stat.  8  &  9  Vict,  c  16. 
On  the  21st  July  1847,  the  defendant  made  the  follow- 
ing agreement  with  the  directors  of  the  Company,  by 
their  agent,  Louis  Vigors. 

^^  Memorandum  of  agreement  between  Francis 
Mowatty  of"  &c.,  "  of  the  one  part,  and  Louis  Vigors^ 
of"  &C.,  "  on  behalf  of  the  directors  of  The  West  Com- 
wall  Railway  Company^  of  the  other.  For  the  con- 
siderations hereinafter  mentioned,  the  said  Francis 
Mowatt  agrees  to  take  the  whole  of  the  unappropriated 
shares  in  The  West  Cornwall  Railway  Company^  being 
4935  (a)  shares,  numbered  "  &c.,  **  and  to  pay  the  sum 
of  4/.  per  share  in  respect  of  such  shares  on  or  before 
the  15th  day  of  August  next,  and  meanwhile  to  deposit 
with  the  bankers  of  the  Company  securities  which  will 
satisfy  them  to  the  extent  of  20,000Z.  That,  so  soon  as 
the  sum  of  15Z.  per  share  shall  have  been  paid  on  the 
said  4935  shares,  and  that  the  Company  is  in  a  posi- 
tion legally  {b)  to  do  so,  they  shall  deliver  to  the  said 

(a)  The  special  verdict  found  that  this  number  was  a  mistake  for  4967. 

(6)  Sect  8  of  the  Company's  act  gave  power  to  borrow  165,000^.  ; 
"  but  no  part  of  such  sum  shall  be  borrowed,  until  tlie  whole  of  the  said 
capital  or  sum  of  500,000/.  shall  have  l>een  subscribed  for,  and  one  half 
thereof  shall  have  been  actually  paid  up.** 
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Francis  Mowatt,  or  his  order,  mortgage  debentures  of  Quem*»  Bench, 

The   West  Cornwall  Railway  Company  payable  three    * 

years  after  date,  and  bearing  interest  at  the  rate  of 
5  per  cent,  per  annum,  for  the  sum  of  24,675/. ;  being 
at  the  rate  of  5/.  per  share.  Londony  21st  July  1847* 
Francis  Mowatt. 

^^  Under  the  authority  of  a  resolution  of  the  board  of 

directors  of  The  West  Cornwall  Railway  Company  on 

the  9th  July  1847 ;  subject  only  to  confirmation  by  the 

shareholders  at  the  half  yearly  general  meeting.    Louis 

Vigors^^ 

In  pursuance  of  this  agreement,  the  defendant  depo* 
nted  with  the  bankers  of  the  Company  securities  to  the 
value  of  19,000/.,  with  which  securities  for  the  per- 
formance of  the  agreement  the  directors  were  satisfied. 
At  the  half  yearly  meeting  of  the  shareholders,  holden 
on  10th  August  1847,  and  duly  convened  for  that  pur- 
pose, the  agreement  was  duly  confirmed.     At  the  same 
meeting  ^^  the  name  of  the  defendant  was,  in  conse- 
quence of  the  said  agreement,  and  without  any  further 
authority,  entered  and  registered  on  the  register  of  share* 
holders  as  the  person  entitled  to,  and  as  the  holder  "  of, 
the  said  4935  shares.    The  defendant  ^^  then  had  notice 
and  knowledge  of  such  entry  and  register  on  such  au- 
thority, and  confirmed  and  ratified  the  same,  and  as- 
sented thereto."     His  name  remained  and  was  entered 
upon  such  register  as  the  holder  of  these  shares  "  con- 
tinually hitherto ; "  and  the  register  was  produced  at  the 
trial.     On  27th  July  1847  defendant  accepted  the  oflSce 
of  director,  and,  on   10th  August  1847,  the  office  of 
chairman  of  the  directors.    Several  letters  of  the  defend- 
ant were  then  set  out ;  the  effect  of  them  was  to  shew 
that,  while  chairman  of  the  Company,  he  assumed  the 
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mnnageinent  of  its  affitirs,  and  that  his  resignation  of 
both  offices,  which  was  made  by  a  letter  of  Ist  October 
1847,  arose  from  an  impression  on  his  part  that  his 
management  had  been  interfered  with,  contrary,  as  he 
conceived*  to  an  understanding  come  to  between  him 
and  the  directors  when  the  agreement  above  set  out 
was  entered  into ;  and  that  on  the  occasion  of  his  re- 
signation he  gave  notice  to  the  directors  that  he  aban- 
doned the  agreement.  The  call  of  2/.  a  share,  for 
which  this  action  was  brought,  was  made  on  22d  De^ 
cember  1847.  The  shares  of  the  Company  have  not  at 
any  time  since  the  making  of  the  agreement  been  sale- 
able at  4:1  a  share,  but  have  been  at  a  discount,  such 
discount  amounting  in  January  1848  to  a  discount  of 
\L  8«.  per  share;  and  in  December  1848  such  shares 
were  not  saleable*  Ko  dividend  has  been  pud  or  become 
payable  upon  the  sud  shares*  The  defendant  never 
demanded  certificates  for  any  of  the  said  shares ;  nor 
have  any  certificates  been  delivered  to  him* 


Sir  F,  Kelly y  for  the  plaintiffs.  The  only  question  is 
whether  the  defendant  was  a  shareholder.  No  par- 
ticular form  is  necessary  to  make  a  person  a  share- 
holder; as  against  himself,  he  may  become  a  share- 
holder by  admitting  that  he  is  so.  The  defendant  has 
never  had  his  share  certificates ;  but  that  is  immaterial ; 
he  might  have  had  them.  As  soon  as  he  was  registered 
as  a  shareholder  with  his  own  sanction,  he  became  a 
complete  shareholder.  The  register  was  produced  at 
the  trial.  That  was  prima  facie  evidence,  under  stat. 
8  &  9  Vict  c,  16.  8, 28. ;  and,  where  the  register  is  prim& 
facie  evidence,  full  effect  hns  always  been  given  to  it ; 
The  London  Grand  Junction  Railway  Company  v.  Free^ 
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man  (a).  The  Birmingham^  Bristol  and  Thames  Junc^   Queen's  B^ck. 

Han  Railway  Company  v,  Locke  (J),  Cork  and  Bandon * 

Railway  Company  v.  Cazenove{c),  In  this  case  it  is 
expressly  found  that  the  defendant  assented  to  and  rati- 
fied the  register;  and  he  cannot  now  be  permitted  to 
deny  its  truth.  No  fact  is  found  to  rebut  the  prim& 
facie  evidence :  but  the  defendant  will  contend  that  he 
became  shareholder  by  virtue  of  his  agreement^  and  not 
otherwise,  and  that  the  stipulation  to  deliver  mortgage 
debentures  to  him  on  his  paying  152.  per  share  on  his 
shares  is  illegal,  so  that  the  whole  contract  fails.  First. 
This  stipulation  is  not  illegal ;  for  it  is  to  deliver  such 
debentures  as  soon  as  it  can  legally  be  done ;  and  the 
Company  might  get  power  for  this  purpose  from  parlia- 
ment. But,  even  if  the  stipulation  be  illegal,  there  is  no 
answer  on  that  ground  to  the  present  action ;  for  the 
agreement  has  been  executed  by  granting  the  shares  in 
question  to  the  defendant,  and  the  action  is  not  brought 
to  inforce  the  agreement.  The  defendant  has  retained 
the  shares  to  the  present  time ;  for  his  name  is  still  on 
the  register  as  the  holder  of  them,  and  he  might  have 
sold  them  as  soon  as  they  were  granted  to  him.  The 
illegality  of  this  stipulation  could  not  affect  the  question 
whether  the  defendant  was  in  fact  a  shareholder.  It 
is  at  all  events  an  independent  stipulation ;  and,  there- 
fore, the  defendant's  implied  engagement  to  pay  calls 
on  the  shares  accepted  by  him  may  be  enforced  not- 
withstanding the  objection ;  The  Bank  of  Australasia 
V.  Breillat  (d). 


Sir  J.  Jervis,  Attorney  General,  contra.     The  main 


(a)  2  Man.  tj-  G.  606, 
(c)  10  Q.  2?.  935. 


(6)  1  Q.  B,  256. 

id)  6  Moore's  P.  C.  C.  152.  198.  201. 


526 


Q.B.  TRINITY  TERM, 


1850. 

CoftirwAU. 
Riilwaj 
Campmj 

^. 
MowAvr. 


argument  for  the  plaintiffs  is  that,  assuming  the  stipula- 
tion for  delivery  of  the  mortgage    debentures  to  be 
illegal,   the    defendant  has  by  his  conduct  precluded 
himself  from  taking  the  objection.  [Lord  Campbell  C.J. 
The  argument  is  that  the  entry  on  the  raster  con- 
stitutes a  prim&  facie  case,  and  that  it  lies  on  him  to 
rebut  it.]     The  defendant  became  a  shareholder  on  the 
terms  of  the  special  agreement ;  and  this  action  is,  in 
effect,  not  an  ordinary  action  for  calls,  but  an  action 
upon  the  special  agreement.     It  is  not  found  that  the 
AL  a  share,  to  be  paid  by  defendant  under  the  agree* 
ment,    has  been  paid;    and  the  2L  a  share  now  sued 
for  in  the  name  of  call  must  be  taken  to  be  part  of 
the  AL  in  the  agreement.     The  form  of  action  therefore 
18  mistaken ;  for  it  should  have  been  a  special  action  on 
the  agreement.     It  is  clear  also  that,  if  a  special  action 
had  been  brought,  it  must  have  failed.     The  plaintiff 
attempted  to  enforce  this  contract  in  the  Court  of 
Chancery ;  but  a  demurrer  was  allowed  to  their  bill  for 
specific  performance,  the   Vice   Chancellor    declaring 
emphatically,  '*  The  sooner  this  demurrer  is  allowed  the 
better;"    The   West    Cornwall  Railway    Company    y, 
Mowatt(a).     The  register 'cireates  no  estoppel  against 
the  defendant ;  for  it  is  found  that  he  was  registered  in 
consequence  of  the  special  agreement.     The  agreement, 
therefore,  may  be  referred  to,   to  rebut  the  prima  facie 
case  afforded  by  the  register.     The  stipulation  as  to  the 
debentures  is  illegal.     It  was  ultna  vires,  and  on  that 
account  not  binding  upon  the  Company  or  beneficial  to 
the  defendant ;  Hx  parte  Morgan  {h\     The  Company 
might  have  repudiated  the  agreement,  and  treated  the 
defendant  as  no  shareholder,  notwiths'ouuling  his  alleged 


(a)  17  Lauf  J,  {N,  S.)  Chancety,  366^^ 
(6)  1  Macnaghten  jr  Gord,  225. 
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assumption  of  that  character;  and  he  thereby  incurred  Queen's  Bench. 

no  liability ;  Ness  v.  AngcLS  (a),  Ness  v.  Armstrong  (b). ' 

This  illegal  stipulation  is  the  whole  consideration  for 
the  defendant's  contract  to  become  shareholder^  and  can- 
not therefore  be  treated  as  an  independent  stipulation. 
Where  a  consideration  is,  in  part,  illegal,  the  whole 
contract  fails ;  fVaite  v.  Jones  (c).  There  is  no  distinct 
tion  for  this  purpose  between  an  executed  and  an  exe- 
cutory contract.  The  position  of  the  Company  has  not 
been  aUered.  The  legal  title  was  not  transferred ;  for 
the  registration  was  not  binding  upon  the  Company. 
If  the  shares  had  been  at  a  premium,  would  this  Court 
have  granted  the  defendant  a  mandamus  to  compel  the 
Company  to  register  them  in  his  name?  The  effect 
of  a  register  is  rebutted  by  shewing  that  the  alleged 
shareholder  was  an  infant  when  he  contracted,  that  is, 
when  he  acquired  the  shares;  Newry  and  Enniskillen 
Railway  v.  Coombe{d)y  Birkenhead^  Lancashire^  and 
Cheshire  Junction  Railway  Company  v.  Pilcher{e). 
In  this  case,  it  is  rebutted  by  shewing  that  the  de- 
fendant acquired  the  shares  by  means  of  a  contract 
not  binding.  [Erie  J.  The  directors  could  not  de- 
liver mortgage  debentures  by  their  act  of  parliament 
at  the  time  of  the  agreement ;  but  they  might  get  the 
power  by  another  act :  surely  there  is  a  difference  be- 
tween an  engagement  to  do  a  thing  that  is  simply 
unauthorised,  and  an  engagement  to  do  a  thing  that  is 
either  malum  prohibitum  or  malum  in  se.]  This  is 
malum  prohibitum,  under  stat.  7  &  8  Vict  c,  85.  s.  17., 
as  being  unauthorised   and  in   excess  of  the  powers 

(a)  S  Exch,  805.  (b)  4  Exch.  21. 

(c)  1  Nev)  Ca,  656.  662,  3.  ;  Joties  v.  Waite,  5  New  Ca.  S4I.  351. 
S54.  Note  to  Collins  v.  Blanterriy  2  Smithes  Lead,  Co,  168,  9.  {S,  C 
2  WUs,  341.) 

(tf)  S  Exeh.  565.  (je)  5  Exch,  24. 
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Q.B.  TRINITY  TERM, 

given  to  the  directors ;  and  they  have  rendered  them- 
selves liable  to  proceedings  under  that  section. 

Sir  JP.  Kelly  replied. 

Lord  Campbell  C.  J.  The  pluntiffs  are  entitled 
to  judgment  I  do  not  think  there  is  much  weight 
in  the  argument  as  to  the  non-payment  of  the  42.  a 
share.  The  agreement  was  made  on  21st  July  1847  ; 
and  the  4/.  was  to  be  psdd  on  15th  August.  The  call, 
upon  which  this  action  is  brought,  was  made  on  22d 
December;  and  I  can  see  no  connection  between  the 
stipulated  payment  of  4/.  a  share  and  the  prospective 
calls.  This  action  is  quite  irrespective  of  that  stipu- 
lated payment  The  question  referred  to  us  is,  whether, 
at  the  time  of  making  the  call,  the  defendant  was  the 
holder  of  certain  shares.  If  there  were  no  parlia- 
mentary definition  of  *^  a  shareholder,"  it  might  be  diffi- 
cult for  us  to  determine  the  question.  But  the  8th 
section  of  stat  8  &  9  Vict  c.  16.  furnishes  the  definition 
of  a  shareholder ;  and  the  28th  section  makes  the  pro- 
duction of  the  register  of  shareholders,  on  the  trial  of  an 
action  for  calls,  *^prim& facie  evidence  of"  the  "defend- 
ant being  a  shareholder,  and  of  the  number  and  amount 
of  his  shares."  Is  this  defendant,  then,  a  shareholder, 
according  to  the  facts  found  in  the  spedal  verdict  ?  It 
appears  that  the  register  was  produced,  and  that  his 
name  was  there  entered  as  the  holder  of  the  shares  in 
question.  In  the  first  instance,  his  name  was  so  entered 
merely  in  consequence  of  his  agreement  with  the  Com- 
pany, and  without  further  authority ;  but  he  had  notice 
of  such  entry,  "  and  confirmed  and  ratified  the  same, 
and  assented  thereto."  Prim&  facie,  therefore,  he  was 
the  holder  of  these  shares.     Does  he  rebut  this  prinifi 
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facie  evidence  ?    His  only  answer  is,  that  he  became  a  Queen's  Bench, 

shareholder  by  virtue  of  his  special  agreement  with  the .._!^ 

Company,  and  not  otherwise,  and  that  this  agreement 
is  illegal.  If  this  were  an  action  on  the  agreement  as 
an  executory  agreement,  or  on  the  agreement  at  all, 
and  the  agi'eement  were  tainted  with  illegality,  there 
might  be  a  serious  objection  to  the  maintenance  of  the 
action.  But  this  is  an  ordinary  action  for  calls  against 
a  shareholder.  Can  the  defendant  resist  it  by  shew- 
'^S  ^7  invalidity  in  the  agreement?  Considering 
that  the  agreement  has  been  in  part  executed  by  the 
defendant  taking  the  shares  and  allowing  himself  to 
be  registered  for  them,  I  doubt  whether  such  a  de- 
fence is  open  to  him.  How  long  is  such  a  defence 
to  last  ?  When  does  the  period  arrive  at  which  such  an 
objection  ceases  to  be  available  ?  Must  it  be  set  up  on 
the  first  call,  or  may  it  be  reserved  for  the  next  or  any 
subsequent  call  ?  But,  on  examining  this  agreement,  I 
can  discover  no  illegality.  The  Company  are  to  deliver 
debentures  to  the  defendant  as  soon  as  they  can  legally. 
If  they  had  expressly  stipulated  to  deliver  them  so  soon 
as  they  sliould  have  obtained  an  act  of  parliament  to 
empower  them  to  do  so,  there  would  have  been  no  ille- 
gality. The  stipulation  in  the  agreement,  as  it  now 
stands,  is  equivalent  in  substance  and  effect.  Both 
parties  must  be  taken  to  know  the  law,  and  to  be  fully 
aware  that,  at  the  time  of  the  agreement,  the  Company 
had  no  power  to  accomplish  its  complete  performance,  and 
that  the  assistance  of  parliament  would  become  necessary 
for  this  purpose.  I  cannot  therefore  see  that  this  agree- 
ment is  tainted  with  the  slightest  illegality.  As  to 
the  cases  cited,  none  came  up  to  the  point  necessary  for 
the  defendant.     The  cases  with  regard  to  infant  share- 
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holders  shew  only  that^  if  the  infant  chooses  to  avail 
himself  of  his  minority^  he  may  nullify  his  liability  as  a 
shareholder ;  but  they  do  not  shew  that^  when  he  has 
acted  upon  his  claims  as  a  shareholder  by  procuring 
himself  to  be  r^stered  as  the  holder  of  shares  after  he 
has  become  an  adult,  he  can  then  avoid  his  liability. 


Patteson  J.  This  verdict  is  prima  facie  a  verdict 
for  the  plaintiffs ;  for  it  shews  that  a  call  was  properly 
made  on  the  shareholders,  and  that  the  register  was 
produced  with  the  defendant's  name  entered  on  it  as  a 
shareholder :  and  this,  by  act  of  parliament,  is  primft 
facie  evidence  that  the  defendant  was  such  shareholder  as 
is  allied  in  the  declaration.  Undoubtedly,  this  primft 
&cie  evidence  may  be  rebutted  by  circumstances.  The 
agreement  is  set  up  for  this  purpose ;  and  it  is  said  that 
the  register  proceeded  on  that  agreement,  that  the 
agreement  was  illegal,  and  that  it  must  go  for  nothing. 
Now,  although  the  verdict  does  not  find  that  the  de- 
fendant was  registered  with  his  consent,  yet  the  lanr 
guage  in  which  his  ratification  is  expressed  is  so  strong 
as  to  be  equivalent  to  a  finding  that  he  was  registered 
at  his  own  request  in  the  first  instance.  The  agree- 
ment, then,  was  executed  in  part ;  and,  supposing  it  to 
be  illegal,  I  know  no  authority  which  decides  that 
under  such  circumstances  a  party  can  set  it  aside.  It 
may  be,  that  illegality  can  be  set  up  as  a  defence 
where  it  cannot  be  the  ground  of  an  action ;  but  that 
is  where  the  action  to  which  the  defence  is  set  up  is 
on  the  agreement  itself,  and  for  the  purpose  of  in- 
forcing  it ;  which  is  not  the  case  here  ;  it  is  impossible 
to  say  that  this  call  has  any  reference  to  the  payment 
of  4/.  a  share  as  stipulated  for  in  the  agreement.  But 
is  this  agreement  illegal  ?     The  wording  of  it,  that  so 
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coon  as  15L  per  share  shall  have  been  paid  on  the  4935   Queen'i  Bench. 

shares^  and  "  the  Company  is  in  a  position  l^ally  to  ^ 

do  SO5  they  shall  deliver "  mortgage  debentures  to  the 
defendant^  is  certainly  very  cautious:  it  is  clear  that 
the  Company  did  not  undertake  at  once  to  do  any 
thing  illegal  It  is  said  that  the  Company  were  not 
bound  to  deliver  the  debentures^  and  that  this  goes  to 
a  fulure  of  consideration.  That  would  be  important 
if  this  action  were  on  the  agreement:  but  it  is  an 
action  simply  for  calls  on  shares  registered  to  the  de- 
fendant with  his  consent ;  and  he  cannot  now  say  that 
he  was  not  a  shareholder.  He  is  estopped  from  saying 
80 ;  and^  further^  he  has  not  rebutted  the  primfi  facie 
case  made  against  him. 


Coleridge  J.  It  is  found  that  the  defendant  was 
registered  for  certain  shares  with  his  own  consent. 
Prim&  facie  that  is  evidence  that  he  held  those  shares ; 
and^  unless  that  is  rebutted^  it  must  now  be  taken  that 
he  did  hold  them.  The  answer  attempted  by  the 
defendant  is  founded  entirely  on  the  agreement.  The 
agreement  is  divisible  into  two  parts.  The  first  part^ 
by  which  the  defendant  agrees  to  take  the  unappro- 
priated shares  of  the  Company^  is  unobjectionable. 
The  second  part^  it  is  said^  contains  a  stipulation 
which  is  illegal^  and  which^  as  forming  part  of  the 
consideration  for  the  defendant's  undertaking,  vitiates 
the  whole  agreement.  The  answer  to  this  objection 
isy  that  the  action  is  not  brought  on  the  agreement. 
I  deny  also  that  there  is  any  illegality;  for  the  Com- 
pany agree  to  deliver  mortgage  debentures  as  soon  as 
they  can  do  so  legally,  and  not  otherwise.  Then  it 
was  further  objected  to  thb  part  of  the  agreement  that. 
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even  if  not  illegal,  it  was  beyond  the  power  of  the 
Company,  and  that,  if  they  afterwards  got  the  power, 
the  agreement  would  still  not  be  binding  on  them,  and 
so  there  was  a  failure  of  consideration.  But  I  think, 
as  the  agreement  has  been  partly  executed,  it  could  be 
no  answer  to  shew  that  one  part  of  it  failed. 


Erle  J.  I  am  of  »'the  same  opinion.  On  the  facts 
found,  the  defendant  was  a  shareholder.  By  the  agree- 
ment the  shares  were  to  pass  in  prsesenti.  The  de- 
fendant was  to  pay  4/.  a  share  on  or  before  the  15th 
Augusty  and,  when  he  should  have  paid  15/.  a  share  al- 
together, the  Company  were  to  deliver  mortgage  deben- 
tures as  soon  as  they  should  be  in  a  position  legally 
to  do  so.  Those  three  matters  were  to  be  performed 
at  different  times;  but  I  am  at  a  loss  to  understand 
how  it  could  be  that  the  shares  did  not  pass  in  pnesenti. 
If  instead  of  shares  this  had  been  the  case  of  ordinary 
chattels,  the  property  in  them  would  undoubtedly  have 
passed  with  the  delivery ;  and  the  registration  of  these 
shares  was  tantamount  to  delivery.  I  cannot  see  that 
the  agreement  is  tainted  with  any  illegality.  The 
Company  do  not  stipulate  to  do  any  thing  that  is  either 
malum  prohibitum  or  malum  in  se.  If  the  property  in 
the  shares  passed  to  the  defendant,  he,  by  being  regis- 
tered, took  possession  of  them ;  and  he  has  continued  in 
such  possession  for  a  long  time.  He  has  incurred  a 
statutory  liability,  which  is  wholly  independent  of  the 
agreement ;  and  he  is  liable  for  calls  on  the  shares  to 
which  he  has  so  taken. 

Judgment  for  plaintiffs  (a). 


(a)  Reported  by  H^  Damson,  Esq. 
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Queen*s  Bench, 

1850. 


Bailey  and  Another  against  Haines. 
Baxter  and  Another  against  Bracebridge. 

Ji/fARTIN,  in  Michaelmas  term  1849,  obtained  rules  ^-  »>ro"ght 

J^Va  separate  actloot 

for  gettini?  aside  two  orders  of  ErU  J.  in  these  «<?«»**  m.  and 

/r.,  two  mem- 
cases  respectively.  bers  of  the  com- 
mi                          i»    1              1.       •              1     1       n            o    1       mitteeofma- 

Tne  nature  of  the  application  and  the  facts  of  the  nagementofa 

raiiwav  com— 

case  will  be  sufficiently  collected  from  the  following  p^ny,  for  a 
statement,  which  was  made  by  Lord  Campbell  C.  J.,  cmnpany*for* 
in  delivering  the  judgment  after  mentioned.  h ^were'oUuiy 

"In  this  case,  a  rule  had  been  obtained  to  shew  ijfbie, though 

dinVrcnt  evi- 

cause  why  an  order  of  my  brother  Erle^  to  stay  pro-  dence  was  re- 
quisite to  prove 
ceedings  in  thb  action,  should  not  be  rescinded.  the  liability  of 

It  appeared  that  the  plaintiffs  had  brought  three  taincd  a  rer- 

separate  actions  against  three  of  the  members  of  the  ^jj.i^M^htA 

committee  of  management  of  a  railway  company,  to  *j8*faTourbut 

recover  the  sum  of  972/.  5*.  6rf.  due  to  them  from  the  » f"'^  ^*''.'  "f!' 

trial  was  m  this 

Company.     One  of  these  actions,  which  was  brought  case  granted, 

^^  ^  *  ^        after  which  Af. 

against  a  Mr.  Macaulayy  was  tried  at  Leicester^  at  the  paid  the  wiiole 
bpnng  Assizes,  1848,  when  a  verdict  was  found  for  costs  of  the 
the  defendant ;  another,  which  was  that  against  Hainesy  hh^sei^whicb 
was  tried  at  the  London  sittings  after  Trinity  Term,  culded^a  father 
1848,  when  a  verdict  was  found  for  the  plaintiffs  for  J^",J|Xi?.*' 
972t ;  and  the  third,  which  was  against  a  Mr.  Brace-  was  liable. 

'  »  -^  Held,  that  a 

bridffe,  was  tried  at  the  London  sittings  after  Michael^  Judge's  order, 

staying  pro- 
mos term,  1848,   when  a  verdict  was  found  for  the  ceedings  in 

the  action  of 
pUUntiiFs  for  8582L  B.  against  H., 

Kules  nisi  for   new  trials  in  each  of  these  actions  ,^g^tVad  been 
were  obtamed:  and,  ultimatelj,  that  in  the  action  if^^T'"' 
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VolumsXV,    agwist  Macaulay  was  made  absolute,  and  those  in  the 

*        actions  against  Haines  and  Bracebridge  were  discharged, 

Ba^lit  ^q  amount  of  the  verdict  in  that  against  Haines  being 
HAiiifc       reduced  to  7637.  3*. 

These  rules  for  new  trials  were  argued  and  disposed 
of  at  the  sittings  in  banc  after  Trinity  term  1849(a): 
and  shortly  afterwards,  and  during  the  vacation  after 
Trinity  term,  an  order  was  made  for  staying  the  pro- 
ceedings in  the  action  against  Macaulay  upon  payment 
of  the  debt  and  costs,  which  were  paid  accordingly,  the 
debt  being  9722.,  and  including  in  that  sum  the  same 
identical  debt  in  respect  of  which  the  two  other  actions 
had  been  brought  agunst  Haines  and  Bracebridge 
respectively,  and  in  respect  of  which  Macaulay  was  a 
joint  contractor  with  them. 

An  application  was  afterwards  made,  before  any 
judgments  had  been  signed  in  the  actions  against  Haines 
and  Bracebridge,  to  stay  the  proceedings  in  those  actions, 
the  debt  in  each  having  been  paid  by  Macaulay^  the 
joint  contractor.  And  orders  to  stay  were,  on  the  1st 
of  November y  made  in  each,  without  any  condition  for 
payment  of  costs.  The  question  is,  whether  those 
orders  were  rightly  made." 

In  Easter  term  (J),  1850, 

Humfrey  and  Peacock  shewed  cause.  Newton  v. 
Blunt  (c)  is  a  direct  decision  that  the  proceedings  in  a 
case  like  this  are  to  be  stayed  without  payment  of  costs. 
Came  v«  Legh  (d)  is  to  the  same  e£fect.     A  judgment 

(d)  May  SSth  and  July  5th.     A&td,  Vol.  IS. 

(6)  May  Stli.     Before  Lord  Campbell  C.  J.,  PaituoHf  Wigktman  and 
Erie  Ja, 
(c)  3  Com.  B.  675.     See  Henry  v.  KaHi,  I  Etch,  82G. 
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against  one  of  two  joint  contractors  may  be  pleaded  in  Queen*t  Bench. 

bar  to  an  action  against  the  other^  without  an  averment * 

that  the  judgment  has  been  satisfied ;  King  v.  Hoare  (a).  Bailet 
It  will  be  urged  here  that  the  evidence  will  be  different  Haxmm. 
against  the  di£ferent  parties :  but  that  does  not  make  the 
causes  distinct;  the  same  drcmnstance  might  occur  in 
any  action  against  partners.  [Lord  Campbell  C.  J.  A 
doubt  has  been  entertained  whether  the  principles  of 
the  law  respecting  partnership  can  be  applied  to  com- 
mittee-men.] Here  the  parties  are  joint  contractors. 
Even  assuming  that  Hainei  is  liable  here  for  only 
763/1  3«.,  yet  that  sum  forms  a  part  of  the  sum  for 
which  Macaulay  was  liable;  and  therefore  Haines  is 
sued  for  a  joint  debt.  [Erie  J.  A  plea  puis  darrein 
continuance  could  not  be  pleaded  after  verdict.  Lord 
Campbell  C.  J.  Would  Haines  have  an  audit&  querela 
if  he  had  paid  the  money?  If  so,  we  perhaps  might 
now  relieve  without  requiring  the  process  to  go  fiurther 
than  it  has .  already  gone.  On  auditd  querela  there 
would  be  no  costs ;  so  that  the  case  would  in  effect  be 
placed  on  the  same  footing  as  by  my  brother  Url^B 
order.]  The  remedy  of  audita  querela  may  be  had 
after  verdict. 

Martin  and  Phipson,  contrsL  That  provisional  com- 
mitteemen do  not  stand  to  each  other  in  the  relation  of 
partners,  was  decided  in  Reynell  v.  Lewis  and  Wyld  v. 
Hopkins  (b).  If  the  parties  here  be  entitled  to  audit& 
querent,  they  should  be  left  to  that  remedy :  the  question 
may  then  be  raised  on  the  record.  But  the  payment 
by  Macaulay  cannot  entiUe  Haines  or  Bracebridge  to 

(a)  IS  AH  4^  r.  494.  {h)  15  M.  jr  W.  517. 
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more  than  they  would  have  obtained  by  making  the 
payment  themselves :  and  that  would  not  have  relieved 
them  except  upon  payment  of  costs.  A  plea  of  payment 
after  action  brought  must  aver  payment  of  costs  as  well 
as  damages;  Francis  v.  Cn/well{a):  the  damages  sus- 
tuned  by  detaining  a  debt  include  costs ;  Phillips  v. 
Bacon  (b).  So  in  Henry  v.  Earl{c),  if  the  plea  had 
been  in  bar  to  the  whole  declaration^  it  would  have  been 
bad  for  not  covering  the  costs.  [^fViffhtman  J.  Sup- 
pose execution  had  been  levied  in  each  of  the  present 
cases.]  Then  audit&  querela  would  lie.  [Humfrey.  In 
that  case  audita  querela  would  lie  without  actual  pay- 
ment ;  Anonymous  {d)  case  in  HobartJ]  There  an  elegit 
was  had  agidnst  one  defendant,  and  therefore  the  other 
was  discharged  from  a  ca.  scu  [Lord  Campbell  C.  J. 
An  ele^t  certainly  appears  to  be  more  like  payment  than 
a  CO.  scu  Humfrey.  A  payment  by  one  would  have 
the  same  effect;  Com.  Dig.  Auditd  quereld  (A),  citing 
Corbet  v.  Barnes  (e).  [Lord  Campbell  C.  J.  And  it 
does  not  appear  that  in  Corbet  v.  Barnes  (e)  the  parties 
entitled  to  the  auditft  querela  had  to  pay  costs.]  The 
two  cases  last  cited  are  cases  of  execution  levied :  that 
is  a  satisfaction  as  to  which  there  are  peculiar  technical 
rules :  but  how  can  payment  by  a  c.o-contractor  with  a 
defendant  be  put  higher  than  payment  by  the  defendant 
himself?  An  audita  querela  rests  on  the  same  prin- 
ciple as  a  plea  puis  darrein  continuance;  the  only 
difference  is  as  to  the  different  stages  in  the  process  to 
which  the  two  are   respectively  applicable.      [Lord 


(a)  5  B.^  Aid,  886. 
(c)  B  M.  ^  W,  228. 
(0  l(r.)  Jbncf,  377. 


(6)  9  EatI,  298. 
{d)  Hob.  2.  (5th  ed.) 
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Campbell  C.  J.     A  plea  puis  darrein  continuance  is  in  Queen^s  Bench. 

bar  of  the  farther  maintenance  of  the  action.     No  ante*  * 

cedent  costs  are  given  on  that  plea.]  That  rule  is  very  Bailey 
technical^  and  will  not  be  extended  to  other  cases.  It  is  Haimu. 
difficult  to  reconcile  the  argument  that  audit&  querela 
can  be  brought  in  a  case  like  this  with  Ktnff  v.  Hoare  (a), 
which  decides  that  the  facts  may  be  pleaded  in  bar. 
Came  v.  Leffh  (b)  was  decided  on  the  last  day  of  term, 
and  not  much  considered.  Newton  v.  Blunt  {c)  cannot 
be  reconciled  with  Giles  v,  Tooth  (d),  which  was  acted 
on  in  Newton  v.  Belcher  (e).  Newton  v.  Belcher  {e)  over- 
rules Came  v.  Legh  (J).  \Patte8on3.  I  think  not.  Neto^ 
tan  V.  Belcher  {e)  is  decided  on  the  authority  of  Gile$  v. 
Tooth  (d) ;  and  GileM  v.  Tooth  (d)  is  distinguishable  from 
Came  v.  Leffh(b).  The  Court  in  Giles  v.  Toothed) 
would  not  stop  the  action  before  payment].  In  Netoton 
V.  Blunt  {c)  the  action  seems  to  have  been  thought 
vexatious;  though  Maule  J.  appears  to  proceed  on  a 
more  general  ground.  Here,  so  far  are  the  actions 
from  being  vexatious,  that  different  evidence  must  have 
been  given  in  all.  But,  after  all  the  causes  have  been 
tried,  and  rules  for  new  trials  argued,  one  of  the  three 
defendants,  at  a  very  late  stage,  pays  the  debt  and  the 
costs  in  his  own  action.  No  analogy  can  fairly  be 
drawn  from  cases  where  one  of  the  parties  has  suffered 
judgment:  judgment  merges  the  whole  cause. 

Cur»  adv.  vult. 

Lord  Campbell  C.  J.,  in  this  term  {May  31st), 
delivered  the  judgment  of  the  Court.     After  stating 

(a)  IS  M,^  W,  494.  (6)  6  B.  ^  C.  124 

(c)  3  Cofn,  B.  675.  (d)  3  Cotn,  B,  665, 


(e)  9  Q.  B,  612. 
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Vdume  xv.    tho  facts  08  at  p.  533.,  ant^  his  Lordship  proceeded 

1850.  ^  „ 
as  follows. 


Baiut  Upon  the  fiswts  before  the  Court,  as  shewn  by  the 

Hazvis.  affidavits,  it  is  clear  that  the  debt  for  which  Haines  was 
sued  was  one  in  respect  of  which  Macaulay  was  jointly 
liable  with  him,  and  in  respect  of  which  the  action 
against  him,  in  which  he  paid  the  debt  and  costs,  was 
brought.  It  also  appears  that,  in  the  action  brought 
against  Macaulay  separately,  not  only  the  joint  debt  of 
himself  and  Haines  was  recovered,  but  a  further  sum 
for  which  Haines  was  not  liable.  This,  however,  can 
make  no  difference  as  far  as  respects  the  right  of  Haines 
to  avail  himself  of  the  payment,  by  the  joint  contractor 
Macaulay,  of  the  debt  for  which  they  were  jointly 
liable;  nor  can  it  make  any  difference  that  different 
evidence  may  be  necessary  to  prove  the  joint  liability 
of  each.  In  cases  where  actions  are  brought  upon 
joint  contracts  against  several,  it  is  frequently  necessary 
to  establish  the  case  against  each  by  separate  and  dif- 
ferent evidence. 

The  present  case,  therefore,  may  considered  one 
in  which,  two  joint  contractors  having  been  sued  sepa- 
rately for  the  same  debt,  and  neither  having  pleaded  in 
abatement,  one  of  them,  after  verdict  against  the  other, 
pays  the  debt  and  costs  in  the  action  against  himselfl 

If  there  had  not  been  a  verdict  against  the  de- 
fendant Hainesy  the  case  would  not  have  been  distin- 
guishable in  circumstances  from  that  of  Newton  v. 
Blunt  {a\  in  which  we  entirely  agree.  A  plaintiff, 
who,  to  multiply  his  chances  of  success,  brings  several 
actions  for  a  joint  debt  against  the  co-contractors,  has  no 

(a)  3  Corn,  B,  675. 
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reason  to  complain  if  his  success  in  obtaining  payment  Queen'i  s^nch. 

of  the  debt  and  costs  in  one  deprives  him  of  the  right   [__ 

to  recover  costs  in  the  other  actions.     That  case  is  a        Bailiy 

V. 

decisive  authority  in  favour  of  the  defendant^  unless  Haihbs, 
the  circumstance  of  the  plaintiffs'  having  obtained  a 
verdict  in  the  action  against  him  makes  any  difference. 
If  Macaulayy  instead  of  paying  the  debt  and  costs 
in  the  action  against  him  before  judgment,  had  ob- 
tained an  order  that  he  might  withdraw  his  pleas  and 
suffer  judgment  upon  confession  for  the  debt  and  costs, 
and  he  had  accordingly  suffered  judgment  and  satisfied 
it  by  payment,  the  defendant  Haines  might,  if  judg- 
ment had  been  signed  against  him,  have  relieved  him- 
self from  an  execution  by  audita  querela.  This  pro- 
ceeding, however,  has  now  become  obsolete,  from  the 
courts  interfering  upon  motion  in  cases  where  an 
audit4  querela  might  have  been  maintained,  and  where^ 
as  in  the  present  cases  there  is  no  real  dispute  as  to  the 
facts.  It  would  have  been  both  useless  and  vexatious, 
in  the  present]  case,  to  have  put  the  parties  to  the  ex- 
pense and  delay  necessary  for  raising  the  question 
upon  an  audita  quereU,  when  in  the  end  the  result 
would  have  been  the  same,  as  there  can  be  but  one 
satisfaction  for  the  same  debt :  and  it  is  clear  from  the 
cases  which  will  be  found  collected  in  the  note  to  the 
case  of  Turner  v.  Dames  (a)  that,  if  judgments  are 
obtained  in  separate  actions,  against  persons  who  are 
jointly  liable,  for  the  same  subject  matter,  satisfaction 
of  one  judgment  is  in  effect  a  satisfaction  of  both.  We 
are,  therefore,  of  opinion  that  the  rule  in  this  case 
should  be  discharged. 

(n)  NotvCI).  2  Wnis,Saund.  148,148  a.  6Ui  ed. 
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And  the  like  result  follows  m  the  other  case  of 
Bailey  8f  Another  v.  Bracebridffe,  under  the  same  cir- 
cumstances. 

Both  rules  discharged. 


Wedneidajff 
June  5th» 


The  QuEEK  against  Betts  and  Stoceeb. 


In  Mu  fa. 
against  Am 
and  B,  to  re- 
peal a  fMtent 
granted  to  A. 
and  B,,  A,  can« 
not  plead  in 
abatement  that 
J9.y  asugned 
all  hit  share 
and  interest  in 
the  patent  to 
A*^  before  the 
writ  was  sued 
out,  and  has  not 
since  had  any 
interest  therein. 

Per  Lord 
CampbeU  C.  J. 
and  Erie  J,  I  If» 
in  fact,  the 
party  having  no 
interest  was 
joined  in  order 
that  he  might 
collusively  pre- 
judice the  other 
defendant,  ap- 
plication should 
be  made  to  the 
Court  for 
remedy,  as 
against  an 
abuse  of  pro« 
cess. 


CCIKE  FACIAS.  The  record  (headed  "Pleas  be- 
fore Our  Lady  the  Queen  in  her  Chancery  at 
Westminster  in  the  County  of  Middlesex^  in  the  13th 
year  of  the  reign  "  &c)  set  forth  the  writ,  which  stated 
that,  by  letters  patent,  bearing  date  &c.,  it  was  recited 
that  William  Betts,  of  &c.,  distiller,  and  Alexander 
Southwood  Stacker,  of  &c.,  gentleman,  had  by  their  pe- 
tition represented  to  the  Queen  that  they  had  invented 
certain  improvements  in  bottles,  jars,  pots  &c. :  other 
matters  of  the  petition  were  then  recited,  with  a  prayer 
of  letters  patent :  and  the  writ  proceeded  to  state  that 
the  Queen,  by  the  letters  patent,  granted  to  Betts  and 
Stacker,  their  executors,  administrators  and  assigns, 
her  licence  &c  to  use,  exercise  and  vend  the  sdd  in- 
vention in  England  &c*,  for  fourteen  years,  with  a 
proviso  avoiding  the  patent,  if  (among  other  things)  it 
should  appear  that  the  invention  was  not  a  new  inven- 
tion &C.,  or  not  invented  by  Betts  and  Stacker,  and  also 
if  Betts  and  Stacker  should  not,  within  six  calendar 
months,  enrol  a  proper  specification.  The  writ  then  sug- 
gested, among  other  grounds  for  a  scL  fa.,  that  Betts  and 
Stacker  did  not  invent  the  said  supposed  invention,  and 
were  not  the  true  and  first  inventors  &c.,  that  the  inven- 
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tion  was  not  an  invention  of  improvements  &c.|  in  man-  Queen*t  Bench. 
ner  and  fonn  &o.,  and  wag  not  an  invention  of  any  , 

manufacture,  and  was  not  beneficial  to  the  public,  and  Bctts* 
vras  not  a  new  invention  as  to  ttie  public  use  &c.  thereof 
in  this  realm:  and  that  Betts  and  Stacker  did  not 
make  or  in  due  time  enrol  any  proper  specification; 
by  means  whereof  the  patent  was  void  &c.  The  writ 
then  commanded  notice  to  be  given  to  each  of  them 
that  he  s^iould  appear  in  the  Court  of  Chancery  on 
&c.  to  •  shew  why  the  letters  patent  and  the  enrolment 
thereof  should  not  be  revoked  &c.,  and  the  said  letters 
restored  into  the  Chancery  to  be  there  cancelled. 

The  record  then  stated  the  sheriffs'  return  of  notice 
given  according  to  the  writ;  appearance  of  parties; 
prayer  by  the  Attorney  General  of  a  day  to  de- 
clare ;  grant  of  a  day  for  declaring,  and  for  the  further 
appearance  of  the  defendants  in  the  Chancery:  ap- 
pearance  on  the  day,  and  prayer  by  the  Attorney 
(jeneral  that  each  of  the  defendants  may  answer  the 
writ  and  the  matters  therein  contained,  and  that  the 
letters  patent  and  enrolment  be  cancelled,  &c.:  order 
in  Chancery  that  defendants  may  answer  as  to  the 
cancelling:  and  imparlance  to  April  10th,  1850.  The 
record  then  proceeded  as  follows. 

**  At  which  said  last  mentioned  day,  that  is  to  say 
on  "  &C.,  '*  to  wit  at  Westminster  aforesaid,  in  the  county 
aforesaid,  come  as  well  the  said  Attorney  General  who 
prosecutes  as  aforesdd,  as  also  each  of  them  the  said 
fV.  Betts  and  A.  S,  Stacker,  by  his  attorney  aforesaid. 
And  the  said  }F.  Betts  prays  judgment  if  he  ought  to 
be  compelled  to  answer  the  said  writ  by  the  said 
sheriffs  of  London  in  form  aforesaid  returned,   or  to 
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rdbmtxr.    uswer,  pletd  or  daniir  to  the  aftid  deolantioiiy   be- 

1850l 
CMwe  bo  the  said  W.  Beits  says :  Tfamt,  befinre  the  day  of 


Tbs  QpKMM    suing  out  the  aaki  writ,  and  before  the  oommencenient 
of  thifl  suit,  and  before  the  day  of  the  said  deckrationi" 
VIZ,  on  20th  March  1845,   <^by  a  certain  indenture 
then  made  between  the  said  A>>  S.  Stoehar  of  the  one 
part,  and  the  said  W.  Belts  of  the  other  part "  (excuBe 
of  profert,  the   deed  bebg  lost),    **  the  said  A.  & 
Stacker,  for  the  considerations  therein  expressed,  did 
assign,  transfer  and  set  over  unto  the  said  fV.  Betts, 
his  executors,  administrators  and  assigns,  all  the  share, 
right  and  interest  of  him   the  sud  A.  S.  Stacker  of 
and  in  the  sfdd  letters  patent,  and  the  powers,  pri- 
yileges  and  licncees  thereby  granted,  and  the  full  benefit 
and  advantage  thereof,  or  to  be  derived  therefrom, 
and  all  the  estate,  right,  title  and  interest  of  him  the 
said  A.  S.  Stacker,  of,  in  and  to  the  said  invention, 
granted  and  secured  by  the  said  letters  patent,  to  have 
and  to  hold  the  said  letters  patent  and  all  the  powers," 
&a  "  thereby  granted,  and  all  and  singular  other  the 
premises  "  &c.,  '^  as  fully  and  effectually  as  if  the  said 
letters  patent  had  been  granted  to  the  said  fV.  Betts, 
his  executors,"  &c.,  '^  and  not  to  the  sud  PV.  Betts  and 
A*  S.  Stacker  jointly,  their  executors,"  &c.,  *'  as  afore- 
said; as  by  the  said  indenture,  when  produced,  will, 
amongst  other  things,  more  fully  and  at  large  appear. 
By  virtue  of  which  said  indenture,  and  the  said  assign- 
ment "  &c«,  "  the  said  fF.  Betts  then,  and  before  the 
commencement  of  this  suit,  to  wit  on "  &c,  **  became 
and  was,  and  still  is,  solely  entitled  to  and  interested 
in  the  said  letters  patent,  and  tlie  powers,"  &c.  *^  thereby 
granted ;    and  the  said   A.  S.  Stacker,   his  executors, 
administrators  and  assigns,  have  no  interest  in  the 
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aaid  letters  patent  whatever.     And  the  said  fF.  Beits  Q«««»»#  Bench. 

further  says  that  the  said  A.  S.  Stacker  has  not  now,  * 

nor  since  the  making  of  the  said  indenture  has  had,  any  ^^  Q.u»n 
interest  whatever  in  the  said  letters  patent ;  and  he  the  ^"^ 
Bud  fV.  B.  further  says  that  he  the  said  W.  B.  cannot 
compel  the  said  A.  S.  Stacker  to  answer  the  several 
matters  contained  in  the  said  writ  or  declaration,  or  to 
plead  to  or  demur  to  the  same,  or  to  shew  if  he  the 
said  A.  S.  Stacker  hath  or  knoweth  any  thing  to  say 
why  the  said  letters  patent "  &c«  "  or  the  enrolment  of 
the  same,  for  the  supposed  reasons  in  the  said  writ  and 
declaration  mentioned,  ought  not  to  be  cancelled  "  &c. 
Verification.  "  Wherefore,  inasmuch  as  the  said  A.  S. 
Stacker  is  named  in  the  said  writ  and  declaration,  and 
has  no  interest  whatever  in  the  matter  of  the  said  writ 
and  declaration,  or  in  the  said  letters  patent  and  the 
privileges  thereby  granted,  and  cannot  be  compelled  by 
the  said  W.B.  to  answer  the  said  writ  and  declaration, 
or  to  plead  or  demur "  &c.,  "  or  to  shew  cause  why 
the  said  letters  patent  should  not  be  vacated,  he  the 
Bud  H^.  B.  prays  judgment  if  he  ought  to'  be  com- 
pelled to  answer  the  said  writ  by  the  said  sheriffi  of 
Landan  in  form  aforesaid  returned  &c  or  the  said 
matters  therein  contained,  or  to  answer,  plead  to  or 
demur  to  the  said  declaration  &c." 

General  demurrer.     Joinder. 

Issues  in  fact  were  also  joined ;  and  the  venire  thereon 
having  been  made  returnable  in  this  CSourt,  a  day  was 
also  given  here,  by  the  Court  of  Chancery,  to  hear  the 
judgment  of  this  Court  upon  the  issue  in  law  (a). 

Sir  J.  Jervis,  Attorney  General,  for  the  Crown. 
The  plea  alleges  that  Stacker  has  assigned  his  share 

(a)  See  stat.  12  &  13  Fict.  c  109.  «.  S3. 
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''iTft^rf  ^*     and  intcrcrt  in  the  patent,  but  not  that  he  no  Imiger 
hflB  the  patent,  or  that  it  is  cancelled  as  to  him.     He 


^^^     may  still  have  reason  for  shewing  cause  why  the  patent 
^"^         should  not  be  vacated :  for  example,  an  annuity  may 
have  been  granted  him,  to  last  (as  in  Russell  y.  Led-^ 
sam(a))  so  long  as  the  patent  should  continue.    But 
a  more  substantial  objection  to  the  plea  is,  that,  even  if 
one  of  the  parties  is  wrongly  called  upon  by  the  writ, 
the  other  cannot  allege  this  as  an  answer.     Both  appear 
by  the  record  to  be  patentees ;  and  they  are  separately 
called  upon.     The  analogy  here  is  not  to  proceedings 
on  contract,  but  rather  to  those  on  tort     The  process 
is  in  rem,  but  with  reference  to  particular  persons  sup- 
posed to  have  an  interest.     If  one  party  who  has  been 
called  upon  has  no  interest  (which  is  the  objection 
here),  another  is  not  prejudiced  by  being  required  to 
answer  for  himself.     In  a  case,  Regina  y.  Hamilton  {b\ 
tried  before  this  Court  on  sci.  fa.  about  three  years  ago, 
the  writ  stated  that  judgment  had  passed  agdnst  one 
party ;  and  it  called  upon  others  to  shew  why  the  patent 
should  not  be  vacated  as  to  them  and  so  far  as  their 
interests  were  concerned :  and  no  objection  was  taken. 
[Lord  Campbell  C.  J.    That  is  not  equivalent  to  a  de- 
cision.    If  the  form  had  stood  the  fire  of  an  adversary, 
the  precedent  would  have  had  weight.]     No  prejudice' 
is  suffered  by  the  calling  on  one  party  without  the  • 
other.      [Lord  Campbell  C.  J.    Is  there  any  instance 
of  a  plea  in  abatement  because  a  party  is  improperly 
joined  ?]     None  has  been  found.     There  are  some  au- 

(a)  14  M.  i  IF.  574.    Judgment  affirmed  in  Exch.  Ch. ;  Ledsam  t. 
Eutsell,  \6M,^  yr.  633. 

(b)  The  Attorney  General  stated  this  from  Hindmarch**  brief  and  notos 
in  the  cause. 
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thorities  bearing  on  the  present  question  by  analogy.  Qveen*s  Bench. 

In  Com.  Dig.  Abatement  (F  14.)  it  is  laid  down  that  non-  '_^ 

tenure  is  no  plea  in  a  scire  facias  upon  a  fine ;  and  that     '^***  Qumk 

a  general  allegation  of  non-tenure  is  no  plea  in  a  scire        Buts. 

facias  to  have  execution  in  a  personal  action ;  and,  in 

1  Bac.  Abr.  20.  (7th  ed.)  tit  Abatement  (L)  in  marg., 

it  is  said  that,  in  a  praecipe  quod  reddat  against  two, 

if  one  pleads  non-tenure>    and    the  other  takes  the 

whole  tenancy  on  himself,  the  writ^  shall  stand  good 

as  to  that  other,  because  there  is  a  proper  defendant : 

and  Doctrina  Placitandi^  f.  7,  tit.  Abatement  3,  and  Rast. 

Ent.  365,  are  referred  to.    It  is  stated  generally  in  Com. 

Dig.  Abatement  (N)  that,  "  if  a  writ  abates  by  plea  of 

matter  of  fact  by  one,  it  does  not  abate  as  to  others." 

*^  As,  misnomer  of  one  defendant  abates  the  writ  only 

as  to  him."    Further,  the  prayer  with  which  the  plea 

concludes  is    improper:    the    defendant    should  have 

prayed  judgment  of  the  writ ;  Dairies  v.  Thomson  (a), 

Whitling  v.  Des  Anges  (A),    note  (1)  to  Foxwist    v. 

Tremaine  (c). 

Webster y  contr^  [Lord  Campbell  C.J.  Is  there 
any  precedent  for  such  a  plea  in  any  book  of  entries  ?] 
None  has  been  found:  but  the  modern  practice  of  join- 
ing all  parties  in  a  sci.  fa.  who  have  any  interest 
renders  this  mode  of  pleading  necessary.  The  retain- 
ing of  Stocker  on  the  record  as  a  defendant  would  be 
an  inconsistency,  and  a  substantial  prejudice  to  Betts. 
Judgment  against  Stocker  would  be  to  cancel  the 
patent ;  for  the  joint  invention  is  the  consideration  on 
which  it  was  granted.     The  case,  therefore,  differs  from 

(a)  14  Af.  Si  W.  161.  (6)  3  Com,  B.  9ia 

(c)  S  Wms.  SauncL  209  d.  (6th  ed.) 


546 


Q.  B.  TRINITY  TERM, 


Volume  XV. 
1850. 

The  QuuK 

V. 

Bsm* 


those  referred  to  in  Bacon  and  Comt/nSf  of  abatement 
by  reason  of  misnomer^  or  of  non-tenure,  where  no  in- 
separable rights  or  interests  were  in  question.     It  may 
be  pleaded  in  abatement  as  to  one  of  several  plaintiffs^ 
or  one  of  several  defendants,  that  there  never  was  such 
a  person  in  rerum  natur& ;  and  such  plea  abates  the 
whole  writ;   Com.  Dig.  Abatement  (E  16.).     The  pro- 
secutor now  knows  who  is  the  party  really  concerned^ 
and  may  sue  out  a  fresh  writ.     [Lord  Campbell  C.  J* 
The  Attorney  General  complains  that  the  Crown  has 
been  deceived  in  granting  a  patent:  is  that  complaint 
to  be  defeated  by  an  assignment  from  one  patentee  to 
the  other?]     The  formal  allegations  of  the  writ  are 
mere  fiction :  the  proceeding  is,  substantially,  a  private 
action.     [Lord  Campbell  C.  J.    K  both  the  patentees 
assigned  to  a  man  of  straw,  you  would  contend  that 
neither  could  be  called  upon.]     The  assignment  would 
be  an  objection  which  might  be  taken  by  plea  in  abate- 
ment.    In  a  case  like  the  present,  the  party  having  no 
interest  might  be,  in  reality,  the  prosecutor  of  the  writ, 
and  yet  the  defendant  claiming  interest  might  be  pre- 
judiced by  his  acts  and  admissions.     There  must  be 
some  remedy  for  such  an  abuse ;  and  it  is  sufficient  if 
abatement  is  one,  though  there  may  be   another.     In 
Com.  Dig.  Abatement  (F  13.)  it  is  said  that,  '^  in  an 
action  against  several,  the  one  may  take  the  entire 
tenancy  on  himself,  and  demand  judgment  of  the  writ'' 
Therefore  matter  of  interest  may  be  brought  before  the 
Court  by  plea  in  abatement.     Betts  was  under  the 
necessity  of  appearing,  that  judgment  might  not  go 
against  him :  and  Rex  v.  Hare  (a)  shews  that,  in  scire 


(a)  1  Stra.  146. 
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facias  to  repeal  a  patent,  abatement  lies.     [Lord  Camjn  Qtuen^t  Bench. 

bell  C.  J.     That  is  not  questioned.]     As  to  the  formal    *__ 

conclusion,  Davies  v.  Thompson  (a),  though  not  strictly     ^^  Qd«iw 
an  analogous  case,  is,  on  the  whole,  favourable  to  this        'Bim, 
plea,  which  is  pleaded  to  the  writ   and  declaration. 
There  was  a  difficulty  in  pleading  to  the  writ  merely, 
because  the  appearance  and  proceedings  till  after  de- 
claration are  in  the  Petty  bag  office  in  Chancery. 

Sir  J.  JervUy  Attorney  General^  was  not  heard  in 
reply. 

Lord  Campbell  C.  J.  This  plea  is  clearly  bad.  It 
is  admitted  that  none  such  is  to  be  found  in  any 
abridgement,  digest  or  book  of  entries.  The  onus  of 
shewing  from  some  precedent  or  text  writer  that  such 
a  proceeding  is  competent  lies  on  those  who  support 
it.  But  no  authority  is  adduced  for  pleading  in  abate- 
ment because  a  person  haying  no  interest  has  been 
joined  as  a  defendant.  That  is  enough  for  our  decision. 
But  I  must  also  say  that,  in  my  opinion,  it  is  not 
sufficient  for  one  patentee  to  raise  the  question  whether 
the  other  still  has  an  interest.  The  Crown  has  a  right 
to  call  upon  those  who  obtained  the  patent  to  shew 
why  it  should  not  be  cancelled.  The  suggestion  is  that 
the  Queen  has  been  deceived :  whom  should  the  writ 
call  upon  but  those  who  are  supposed  to  be  guilty  of 
the  deception  ?  The  Crown  is  wholly  ignorant  of  the 
supposed  deception ;  and  the  prosecutor  is  not  to  be 
turned  round  because  one  of  the  parties  has  assigned 
his  interest,  or  to  be  wholly  deprived  of  remedy  if  both 

(a)  14  M.  i  W.  161. 
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have  done  so.  No  inconvenience  can  arise  from  calling 
upon  those  to  whom  the  patent  was  granted.  And,  if 
the  proceedmg  is,  in  any  instance,  an  abuse  of  process, 
as  was  suggested,  application  may  be  made  to  the  Court 
for  its  summary  interference. 


Patteson  J.  It  is  new  to  me  that  the  joinder  of 
too  many  defendants  can  be  matter  for  a  plea  in  abate- 
ment. In  an  action  of  contract  this  objection  would 
entitle  them  to  succeed  on  a  plea  in  bar :  in  an  action 
of  tort  it  would  be  no  answer;  the  plaintiff  might 
succeed  as  to  some  defendants  and  fail  as  to  others.  It 
is  suggested  here  that  the  joinder  might  be  collusive, 
for  the  purpose  of  prejudicing  one  defendant ;  but  that 
has  nothing  to  do  with  the  goodness  of  a  plea.  If  one 
party  was,  in  fact,  not  one  of  those  to  whom  the  patent 
was  granted,  and  nothing  was  shewn  to  connect  him 
with  it,  that  would  not  be  matter  of  abatement:  the 
defendant  would  succeed  on  a  plea  that  the  patent  was 
not  granted  to  the  parties  named.  The  present  de- 
fence, however,  is  that  one  defendant  has  assigned  to 
the  other.  How  far  the  assignor  would  be  at  liberty 
to  plead  this  in  abatement  or  in  bar,  it  is  not  material 
to  inquire :  but  the  assignee  cannot  say  *^  I  am  liable 
solely:  more  liable  than  you,  the  prosecutor,  have 
chosen  to  make  me." 


Coleridge  J.  In  the  absence  of  precedent,  some 
reason  should  have  been  alleged  in  support  of  this  plea. 
But  none  appears.  Both  defendants  are  grantees,  and 
so  liable  prim&  facie.  Then  one  defendant  says  that 
the  other  has  assigned  to  him.     But  that  is  no  answer 
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Erle  J.    Acts  or  declarations  of  Stacker  before  the    Queenu  Bench. 

assignment  would  have  been  legitimate  evidence  against  * 

Betts.     I£  the  fact  had  been  that  Stocker  was  joined     The  Quux 

for  the  purpose  of  using  his  acts  or  declarations  after 

the  assignment  as  evidence  against  Betts,  that  would 

have  been  ground  for  a  specific  application  to  the 

Court 

Judgment  for  the  Crown.    Defendant 
to  answer  over  in  eight  days. 


The  Queen  against  The  Commissioners  of  Sewers  iMnaday, 

^  ^^  June  Stb. 

for  the  County  of  Norfolk. 

MANDAMUS.    The  material  parts  of  the  writ  ifibiiide- 
pending  before 
were  as  follows.  parliament  for 

the  drainage  of 

**  Victoria  *•  &c.    «« Whereas  we  are  given  to  understand  "  « that  a  cer-   f..^**'**^*.". 
.    .Mi        .1  1        .^.1,  .       ,      .  .^  «  M«       likely  to  injure 

tain  bill,  entitled  **  a  bill  to  amend  and  enlarge  the  powers  of  an  act  '^  &c    ^  neighbouring 

(50  G,  3.  e.  cxxv.,  local  and  personal,  public)  ''for  improving  the  drainage    level,  the  Com- 

of  certain  lands  within  the  north  and  south  west  parts  of  the  Middie  Levef,    T^^^^nm  of 

Sewers  for  that 
part  of  theurrai  Level  of  the  Fens  commonly  called  Bedford  Level,  and  of  an    i^vel  may 

act*'&c.  (27  G.  2.  c.  12.,  for  improving  and  preserving  certain  navigations    legally  incur 

in  the  counties  of  Norfolk,  Huntingdon,  &c.,  men  tioned  in  the  title  of  that    *:^*^  *"  .*°"^ 

.  .  deavounng  to 

bill,  and  to  make  better  provision  for  the  drainage  of  the  said   lands  and    procure  a  re- 

of  other  lands  in  the  said  Middle  Level  and  in  certain  Fen$  adjacent  thereto,  jection  or 

by  means  of  a  cut  from  the  said  Afiddle  Level  to  the  river  Oute,  &c.)  «*  was    {{I^|jfi[!**°"ch^ 

introduced  into  parliament  in   the  session  of  parliament  holden"  &c.    opposition,  if 

(7&  8  Vict,),  « relating  to  and  affecting  the  drainage  of  the  lands  in  a    undertaken 

certain  district  comprising  the  country  of  Marshland  and  township  of  u'^^a^aj^  *" 

being  (within 

Stat  3  &  4  fT.  4.  c  22.  f.  16.)  a  "litigation  or  controversy  arising  out  of  the  duties  im- 

posed  **  on  the  Commissioners  by  the  statutes  of  Sewers. 

Although  the  Commissioners  might  not  be  compellable  by  mandamus  to  oppose  such  bill. 
They  may  lay  a  gross  rate,  under  stat.  4  &  5  Vict,  c.  45.  s.  1.,  to  pay  the  expenses  of  a 

past  boni  fide  opposition  to  such  bill ;  the  rate  to  be  afterwards  apportioned  according  to 

sect.  2. 

And  a  mandamus  lies  to  compel  them  to  make  a  rate  (if  they  have  no  other  funds)  for 

repayment  of  costa  incurred  by  their  clerk  under  their  authority  in  such  opposition. 

VOL.  XV.  N.  S.  O  O 
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Volume  XV,      Wiggenhall,  which  lands  and  district  are,  and  then  were,  within  the  jitrii- 
1850*  diction  of  you  the  said  Commissioners;  and  that  the  provisions  of  the 

said  bill  were  such  as,  in  the  judgment  of  you  the  said  Conmlssiopen, 


The  Quxxif 

^  were  likely  to  be  so  iigurious  to  the  draini^e  of  the  said  distfict  thM  you 

NoEFOLK        the  said  Commissioners  did,  in  performance  of  the  duties  imposed  on 

'S'!?*''^"*'   you  as  such  Commissioners,  by  virtue  of  the  laws  and  statutes  relating  to 
of  Sewexs* 

the  courts  of  Seweii  at  a  special  general  session^of  Sewers  fn  t|if  foupty 

of  Ntnfittcy  holden  by  you  on  tl^e  20th  day  of  Fthman/  iq  the  ssid 
seventh  year  of  our  reign,  and  at  divers  other  special  general  sessions 
holden  by  you  in  the  said  year,  order,  direct  and  employ  one  Frtignc 
Ltrntt  sinoe  deceased,  who  then  af)d  nt  the  several  times  respectively, 
and  during  all  the  time,  of  his  employment  as  hereinaAer  mentioned, 
filled  the  offioe  of  clerk  to  the  Commission  of  Sewers  for  the  said  county, 
to  take  certain  legal  proceedings  for  opposing  the  said  bill  in  its  progress 
through  parliament,  and  to  carry  on  a  litigation  and  controversy  in 
parliament  with  the  promoters  of  the  said  bill  for  the  purpose  of  pro- 
tecting the  lands  of  the  [said  district  from  the  injury  which  would  ac- 
crue to  the  drainage  of  the  same  if  the  said  bill  should  pass  into  law,  by 
the  introduetipn  into  the  said  bill  of  prpper  clauses  f^  the  purpose, 
or  by  the  rejection  of  the  said  bill  by  p«rlian)ent  altogether:  And 
that  all  the  said  acts,  orders  and  directions  have  been  and  are  duly  re- 
gistered in  the  books  of  the  said  Court*'  &c. :  **  And  whereas  we  are 
given  to  understand  **  &c,  « that  the  said  F,  Lane  did*  in  puvsuance  of 
the  said  orders,  directions  and  employment,  in  the  session  of  parliament 
holden  in  the  said  year  of  our  Lord  1844,  as  such  clerk  to  the  said  Com- 
mission of  Sewers,  conduct  such  opposition  to  the  said  bill  in  its  progress 
through  parliament,  and  carry  on  the  said  litigation  and  controversy, 
and  endeavour  to  obtain  the  introduction  into  the  said  bill  qf  such  clauses 
as  hereinbefore  mentioned,  and  did  become  justly  entitled  thereby  to 
certain  costs  for  his  professional  services  therein,  |ind  did,  in  the  oourse 
of  conducting  such  opposition  and  carrying  on  si)ch  litigation  and  oon- 
troversy,  necessarily  incur  and  pay  certain  charges  and  expenses  for  imd 
on  behalf  and  by  the  authority  of  you  the  said  Cotpmissioners ;  And 
whereas  we  are  given  to  understand  '*  &c.,  '*  that  the  snid  F^  X4ine  has 
since  tlie  conducting  of  the  said  proceedings  djed,  leaving  n  will ; "  the  writ 
then  stated  that  the  widow  and  others  had  obtained  probate ;  and  that 
the  said  cost^  &c.  had  not  been  repaid  to  them ;  **  Apd  whereas  we  h#ve 
been  given  to  understand  '*  &c.,  **  that  you  the  said  Cofnn^issioners  have 
no  property  as  such  Commissioners,  or  in  your  corporate  capacity,  and 
that  there  are  no  funds  in  your  possession  applicable  to  the  payment  or 
satisfaction  of  the  said  sums  of  money,  or  out  of  which  the  same  may 
legally  and  lawfully  be  discharged,  and  that  the  only  me^ns  of  raising 
such  funds  is  by  a  rate  or  tax  to  be  made  by  you  tlie  said  Cooqmissioners 
upon  the  lands  within  your  jurisdiction,  according  to  the  laws  and 
statutes  in  tliat  case  mode  and  provided :  "  "  And  whereas  we  are  given 
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to  understand  **  &c. :  the  writ  then  stated  complaint  of  tha  executrix  and   Quien*t  JRenck* 
executors,  that  they  had  requested  tlie  Commissioners  to  pay  the  money,  1850* 

and  had  aJso,  by  an  agent,  requested  them  **  to  make  and  cause  to  be 

made  a  r^te  fuid  tax  upon  such  lands  within  your  juritdictipn  as  might     ^"^  Unuir 
be  lawfully  uxed  in  that  behalf,  and  according  to  the  laws  and  statutes        Noefolk 
in  that  case   made  and  provided,  for  the  purpose  of  paying  and  dis-   Coiiifiasioxfiit 
charging  the  i^id.  lufnt  of  money  so  ramaining  due  in  respect  of  the  said       ^  ovwtxu 
costs **&c«}  "  Yf t  that  you"  &c. :    refusal  by  the  Commissioners  to 
make  or  levy  a  rate,  or  to  pay,  and  prayer  of  remedy  by  the  executrix 
and  cxeeutora :   **  Now,  therefore*  we,  being  willing "  &c.,  <*  do  com- 
mand you  **  &c,|  th^t  •*  you  do  without  delay  make  and  cause  to  be 
made  in  due  form  of  law  a  rate  and  tax  upon  such  lands  within  your 
jurisdiction,  and  in  such  manner,  as  you  lawfully  may,  according  to  the 
laws  and  statutes  in  that  ease  made  and  provided,  for  the  payment  and 
discbarge  of  the  said  sum  of  money  so  remaining  due  and  unpaid  to  the 
eaid  estate  of  the  said  F,  Lane,  or  that  you  shew  us  cause,"  &c 

Beturn. 

**  That  the  said  bill  did  not  relate*'  [to]  *•  and  efibet  the  dndnage  of  the 
lands  in  the  said  district  in  manner  and  form  within  mentioned.**  **  That 
the  said  Commissioners  did  not,  in  performance  of  the  duties  imposed  on 
tbem  at  such  Commissioners,  by  virtue  of  the  laws  and  statutes  relating 
to  the  within  qamed  Court  of  Sewers,  ordert  direct  and  employ  the 
within  named  F,  Lane  for  the  purpose  and  in  nuinner  and  form  within 
mentioned.**  *<  That  the  laws  and  statutes  within  mentioned  do  not, 
nor  do  nor  does  any  or  either  of  them,  authorise  and  empower  the  said 
Commissioners  to  make,  or  cause  to  be  made,  as  vrithin  we  are  com- 
manded, a  rate  or  tax  upon  the  lands  within  our  jurisdiction,  or  any  of 
them,  for  payment  and  discharge  of  the  sum  of  money  within  mentioned 
to  be  remaining  due  and  unpaid  to  the  estate  of  the  said  F,  Lane^  or  of  any 
part  thereof.**  And  **  that  there  were  nqt,  nor  waa  at  the  time  of  the  said 
supposed  request  and  requirement  in  the  said  writ  mentioned,  nor  have 
nor  has  been  at  any  time  fnmi  thence  hitherto,  nor  are  nor  is,  any  lands 
or  land  within  our  jurisdiction  as  Commissioners  as  aforesaid  which  may 
be  lawfully  taxed  by  us  for  the  payment  and  discharge  of  the  said  money 
so  remaining  due  and  unpaid  as  aforesaid  *.**  **  Wherefore  we  have  not 
nsade  a  rata**  &e.,  <<for  the  payment,**  &€.,  *<as  within  we  are  com- 
numded.** 

A  rule  nisi  having  been  obtained  in  last  Cluster  term 
to  quash  the  above  return^  an  order  waa  made  by  con* 
sent  as  follows :  the  rule  ^'  to  be  made  absolute  and  a 
peremptory  mandamus  to  be  awarded  to  make  suoh 
n^tQ  as  the  CoTurt  shall  determine  for  the  payment  of 
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^^'^^Kfi^'     10247.  8^.  Sd.  to  the  said  legal  representatives  of  the 

said  F.  Lanef  or  to  be  discharged,  and  the  return  to  be 

^""*     deemed  sufficient,  according  to  the  opinion   of  this 

CouhI^o^u^s  C^^^  ^P^"  *^^  foUowing  case." 
of  Sewen.  The  country  of  Marshland  in  Wiggenhall,  on  the  west 

side  of  the  river  Ouse^  in  the  county  of  Norfolk,  is  one 

distinct  district,  contidning  upwards  of  40,000  acres  of 

land ;  and  the  s^d  district  is  under  the  jurisdiction  of 

the  Commissioners  of  Sewers  for  the  county  of  Norfolk, 

and  jointly  contributes,  in  certain  fixed  proportions,  to 

the  expense  of  working  the  commission.    The  chief 

part  of  Marshland  proper  is  taxed  for  the  purposes  of 

the  commission  under  what  is   called  an  Expenditor 

rate,  which  embraces  the  whole  of  that  portion  of  the 

country  except  the  four  parishes  of  the   WiggenhaUs, 

and  these  parishes  are  taxed  for  those  purposes  tinder 

a  distinct  rate,  called  a  dike-reeve  rate,  collected  by 

the  Dike-Beeve  of  each  separate  parisL    The  dnunage 

of  the  said  district  is  conducted  to  the  sea  through  the 

harbour  of  King's  Lynn.     The  Middle  Level  of  the 

Fens  is  part  of  the  Bedford  Level,  and  extends  over 

several  thousand  acres  of  land :  it  lies  farther  from  the 

sea  than  the  district  of  Marshland  and  the  Wiggenhalls; 

and  its  drainage,  on  its  outfall  to  sea,  passes  through 

part  of  that  district.     Since  the  passing,  and  under  the 

provisions,  of  the  Eau  Brink  Acts  of  35  G.  3.,  great 

improvements  have  been  effected  in  the  drainage  of  the 

lands  of  the  said  Middle  Level,  principally  by  means  of 

a  river  or  cut  called  the  Eau  Brink  Cut,  and  various 

drains  and  other  works  connected  therewith,  and  erected 

at  a  very  great  cost.     Contests  have  from  time  to  time 

arisen  between  the  owners  of  land  in  the  districts  of 

Marshland  and  the  Wiggenhalls  and  the  owners  of  land 
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in  the  Middle  Levels  in  consequence  of  an  apprehension  QumiU  Benek. 

on  the  part  of  the  former  that  the  fen  and  upland  ' 

waters  from  the  counties  of  Cambridffe  and  Huntingdon,  -^  Qomh 
and  especially  of  the  said  Middle  Level  district,  mighty      No»roLr 

CoUMiniONSM 

upon  an  alteration  of  their  drainage,  override  the  waters  of  Sewers, 
of  the  Marshland  (Public)  drains  and  sluices,  and  over- 
flow the  lands  of  the  said  district  of  Marshland  and 
the  WiggenhaUs,  and,  by  the  powerful  pressure  of  the 
upland  waters  coming  from  a  larger  area  of  country, 
close  the  sluice  doors  at  the  Marshland  outfalls  at  the 
time  when  they  would  otherwise  have  been  open.  On 
the  occasion  of  these  contests,  the  Court  of  Sewers  for  the 
county  of  Norfolk  have  taken  the  lead  in  all  defensive 
measures  to  protect  the  country  included  in  the  limits 
of  their  commission,  and  have  from  time  to  time  within 
the  last  fifty  years,  with  a  view  to  prevent  or  obtain 
redress  for  injuries,  incurred  expenses  in  applications 
to  the  Court  of  Queen's  Bench  for  writs  of  mandamus, 
and  in  other  proceedings  at  law  agiunst  the  Eau  Brink 
Commissioners,  who  have,  as  respects  a  particular  drain, 
viz.  the  said  river  or  cut  called  the  Eau  Brink  Cut,  a 
power  of  taxing  the  whole  of  the  Middle  Level  and 
Marshland  districts.  These  'expenses  have  been  de- 
frayed, under  orders  of  the  said  Court  of  Sewers,  out 
of  rates  levied  upon  the  districts  benefited  by  such  pro- 
ceedings. 

It  is  not  within  the  recollection  of  any  of  the  present 
officers  of  the  Commissioners  of  Sewers  that  any  money 
has  been  raised  under  orders  of  the  Court  to  discharge 
expenses  inciured  in  opposing  any  bill  in  parliament 
supposed  to  be  injurious  to  the  owners  of  land  within 
the  jurisdiction  of  the  Commissioners  or  to  affect  the 
drainage  of  such  land,  except  in  the  casQ  pf  the  act 

00  3 
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relume  XK    1  Ss  Z  fF.  4.  c.  IxxUi.,  whete  express  power  is  given  to 
'       apply  the  sums  received  and  levied  under  that  act  in 


The  QuiiK    defraying  the  attendant  expenses. 
NoaroLK  The  internal  drainage  of  the  lands  of  the  district  of 

of  Sewen.  j|  Marshland  and  Wiggenhallf  as  indeed  of  all  the  othelr 
lands  within  the  jurisdiction  of  the  Comttdssioners 
(which  drainage  comprises  all  the  dndni  situate  within 
the  lands  themselves),  is  conducted,  by  and  at  the  costs  of 
the  land-owners,  by  means  of  private  ditches  or  sluioes 
communicating  or  connected  with  the  public  druns  and 
outfalls  imder  the  charge  of  the  Commissioners ;  but 
all  the  drains  in  this  district,  public  as  well  as  private, 
are  under  the  entire  control  and  jurisdiction  of  the 
Commissioners  of  Sewers ;  and  the  Commissioners  have 
immemorially  caused  rates  to  be  laid  in  the  district  for 
the  general  expenses  of  the  commission  and  the  ordinary 
works  of  sewers ;  and  the  Commissioners  have  from 
time  to  time  passed  orders  upon  private  individual 
owners  in  the  Marshland  district,  tequiring  them  to 
scour  out  and  cleanse  their  respective  portions  of 
ditches  as  circumstances  required,  undeif  reasonable 
penalties,  which  were  frequently  enforoedi 

In  the  autumn  of  the  year  1843,  the  owners  of  land 
in  the  said  Middle  Z^e/ proposed  and  made  known  their 
determination  to  apply  to  parliament  in  the  ensuing 
session  for  an  act  to  enable  them  to  make  a  new  cut 
through  the  district  of  Marshland  and  the  Wiggenhalls 
aforesaid,  for  the  purpose  of  more  effisctually  draining 
the  said  Middle  Level.  The  bill  was  in  consequence 
introduced  into  parliament  in  the  session  of  1844. 
The  bill,  and  a  copy  of  the  plan  and  section  of  the  in- 
tended works,  deposited  under  the  Standing  Orders, 
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were  to  foim  part  of  the  case ;  as  were  also  the  several  QtiMn*i  Bench. 
acts  relating  to  the  drainage.  ' 

During  the  whole  of  the  year  1843,  and  for  some     ^«  Q^«»* 
years  previously,  and  from  the  year  1843  up  to  the      Noefolc 
month  of  September  1846,  when    he  died,   the  said      ofSewertL 
F.  Lane  was  the  Clerk  of  the  said  Commissioners  of 
Sewers ;  and  Sir  John  Senme,  during  the  same  period, 
was  their  engineer.     Dorothy  Lane  and  Robert  Winter 
Kennion  are  the  surviving  legal  representatives  of  the 
Bud  F,  Lane, 

The  case  then  set  out  a  series  of  documents,  intro< 
duced  by  a  statement  that  *'  The  following  are  true 
and  correct  copies  of  resolutions,  minutes,  proceedings, 
reports  and  other  matters  entered  in  the  proper  book 
for  that  purpose  of  the  said  Commissioners ;  and  they 
give  a  true  and  correct  account  of  the  several  matters 
and  occurrences  which  they  affect  to  describe ;  and  aU 
such  resolutions,  proceedings  and  reports  were  in  fact 
passed,  had  and  made,  respectively,  as  therein  stated. 

The  first  was  a  resolution,  at  a  Special  General 
Session  of  Sewers,  holden  24th  January  1844,  that  ap- 
plication should  be  forthwith  made  to  Sir  J.  Rennie  to 
give  his  opinion  on  the  proposed  new  plan  of  drainage, 
as  published  by  the  promoters  in  the  heads  of  their 
bill,  in  order  that  the  Court  of  Sewers  might  be  enabled 
to  judge  as  to  the  possibility  of  such  work  being  carried 
out,  under  any  modifications,  without  injury  to  the 
coimtry  of  Marshland.  This  Session  was  held  in 
consequence  of  a  resolution,  passed  at  a  meeting  of  the 
land-owners  of  Marshland^  that  the  chairman  of  the 
Court  of  Sewers  should  bo  requested  to  convene  a  spe- 
cial Court  for  the  purpose  of  considering  the  proposed 
measure.     The  report  of  SirtT".  Rennie^  after  considering 
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VchmiXV.    tbe  propoged  works  and  their  presumable  effect^  wag 

^ ^__  read  at  a  Greneral  Session  of  Sewers  on  February  2d. 

Hie  QuuK     The  material  part  was  as  follows, 

NoErOLK 

CoMMissioxims       It  pjrgt.     xt  appears  to  me  from  the  printed  statement  in  the  « Heads 

of  the  Bill,*  page  8,  that  a  portion  of  Stow  Bardolph  district,  amounting 
to  about  500  acres,  also  a  portion  of  Marshland  Smeeth  and  Fen  district 
amounting  to  about  1200  acres,  and  a  portion  oi  Magdalen  JFVn,  amount- 
ing to  SOO  acres,  will  be  cut  off  from  tlie  present  outfall  by  the  proposed 
Middle  Level  main  drain ;  and  that,  in  order  to  presenre  the  communi- 
cation of  the  present  outfall,  it  is  proposed  to  carry  the  drainage  water 
from  the  intercepted  lands  by  means  of  culverts  under  the  proposed 
Middle  Level  drain.  Upon  considering  the  section  of  the  proposed 
Middle  Level  main  drain,  and  the  levels  of  the  adjoining  lands,  I  am  of 
opinion  that,  in  order  to  overcome  the  friction  that  would  be  occasioned 
by  tbe  water  passing  through  the  culverts  from  the  intercepted  districts, 
it  must  rise  to  such  a  height  as  to  flood  the  several  lands,  or,  in  other 
words,  tbe  obstruction  to  the  waters  passing  through  the  culverts  would 
be  so  great  as  materially  to  injure  tbe  drainage  of  tbe  lands  in  question, 
and  as  such  ought  not  to  be  permitted.  Secondly.  By  bringing  so  large 
m  body  of  water  as  proposed  by  the  Middle  Level  drain  so  near  to  the 
present  outfall  sluices  of  the  Marthland  district,  I  consider  that  the  dis- 
charge from  these  sluices  would  be  impeded  in  the  present  obstructed 
state  of  tbe  river  Ouiet  and  the  drainage  of  the  whole  district  of  Martha 
Umd  would  luflfhr.  Thirdly.  It  does  not  appear  from  the  Heads  of 
the  Bill  that  there  is  a  sufficient  provision  to  prevent  leakage  'from  the 
Middle  Level  drain  into  the  adjoining  lands.  Fourthly.  In  page  9,  it 
states :  <  And,  after  the  said  culverts  shall  have  been  made,  the  said  Drain- 
age Commissioners  shall  not  be  liable  to  make  further  provision  for  the 
drainage  of  the  said  several  lands  so  severed  as  aforesaid  or  any  part 
thereof,  but  shall  be  fully  exonerated  and  discharged  from  all  claims  and 
demands  in  respect  thereof,  or  of  any  damage  or  injury  done'  &c 
Thus,  if  the  plan  should  prove  defective,  as  I  conceive  it  will,  Marthland 
will  be  left  without  a  remedy.  Fiftlily.  By  way  of  obviating  the  ob- 
jections to  which  the  plan  is  evidently  liable,  a  suggestion  is  thrown  out 
(see  page  9)  of  admitting  the  waters  from  the  adjoining  districts  into  the 
Middle  Level  ^Tt\n,  This  appears  to  me  also  very  objectionable;  for  I 
cannot  see  how  the  water  is  to  be  discharged  into  the  Middle  Level  drain 
without  artificial  power,  filled  as  it  [would  be  during  floods  and  the 
closing  of  the  doors  of  the  sluice  by  tbe  tide,  and  at  much  greater  height 
than  the  adjoining  lands :  and  certainly  such  a  plan  would  be  far  iuferior 
to  the  present  independent  drainage  of  Marshland,  Sixthly.  I  have  been 
considering  how  far  it  is  practicable  to  modify  the  present  plan  for  drain- 
ing the  Middle  Level,  so  as  to  obviate  tlie  above  mentioned  objections  as 
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rtgards  Marthland ;  but  I  am  sorry  that  I  have  not  raceeeded.    Under  QtMm*t  Bench* 

all  (be  circumttances,  tberefore,  for  tbe  reasons  above  given  and  otbers  1850* 

wliich  migbt  be  adduced,  I  cannot  recommend  you  to  accede  to  it ;  and  

it  is  more  unnecessary,  because  I  think  that  a  plan  may  be  devised  by  Un>VN 

which  the  drainage  of  the  Middle  Level  may  be  effected  in  a  far  better  NoaFOLC 

and  more  economical  manner  vrithout  injuring  the  drainage  of  J/ars4-  CoMsiissiONimt 

kmd,     I  am  ••  &c,  "  John  JRennie.     Januartf  1 844."  ®^  Sewers. 

By  a  resolution  passed  on  the  rending  of  this  report, 
the  Court  adjourned  to  a  day  (14th  February)  smd  place 
named,  *'  with  a  view  to  a  conference  with  the  com- 
mittee for  promoting  the  Middle  Level  bill,  under  the 
hope  that  some  plan  may  be  mutually  agreed  upon  to 
relieve  the  country  of  Marshland  from  the  danger  ap- 
prehended from  the  proposed  new  drain : "  and  it  was 
ordered  that  proper  notices  should  be  given  to  the  par- 
ties promoting  the  bilL 

By  the  minutes  of  a  Special  General  Court  of 
Sewers,  14th  February  1844,  it  appeared  that  the  Com- 
missioners present  at  the  passing  of  the  next  mentioned 
resolution  '^  proceeded  to  an  interview  with  the  com- 
mittee of  the  promoters  of  the  bill,  and,  after  stating 
various  objections  to  the  measures  as  regards  the 
country  of  Marshland  and  other  districts  within  their 
jurisdiction,  intimated  the  expectation  of  the  Court  of 
Sewers  that,  if  the  bill  should  be  permitted  to  proceed 
by  the  withdrawal  of  opposition  by  the  proprietors  of 
Marshland^  full  compensation  must  be  provided  for  all 
damage  or  injury  whatever  resultiug  from  the  execu- 
tion of  the  works  of  the  promoters,  or  consequential 
thereupon,  and  adequate  funds  secured  to  meet  that 
object  by  a  separate  tax  to  any  amount  which  circum- 
stances shall  require;  the  clauses  to  carry  into  effect 
this  security  to  be  settled  by  counsel  on  the  part  of 
this  Court"    The  solicitors  for  the  bill  afterwards  at- 
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nhtnu  xr.    tetided  the  Court,  and  stated  that  the  promoters  **  will 
*       have   no    objection  to  insert  proper    and  reasonable 

TB«  QtjiiN     (Gauges  for  indemnity  and  competisatioil  to  the  country 
Notrots      of  Marshland,  but  will  not  consent  to  any  separate  tax, 

of  8ew«ra.  as  they  consider  the  funds  proyided  by  the  bill  are 
ample  for  every  purpose  contemplated  by  the  act 
Wheteupon''  it  was  moved  and  carried  that  the  answer 
w&s  unsatii^factory ;  that  minutes  of  the  day's  proceed- 
ings should  be  sent  to  the  committee  of  land-owners 
opposing  the  bill ;  and  that  the  promoters  should  be  re- 
quested to  send  a  written  answer  to  the  proposition 
that  day  made  by  tiie  Court 

By  a  fiirther  minute,  February  20th,  1844,  it  ap- 
peared that  the  answer  was  as  follows  t  "  They  "  (the 
Middle  Level  proprietors)  ^^  are  ready  to  consent  to  the 
introduction  of  any  proper  and  reasonable  clause  into 
the  bill  for  the  security  and  full  indemnity  of  the 
Marshland  proprietors ;  but  ^  *'  they  cannot  agree  to 
make  a  provision  for  raising  a  guarantee  fund  by  a  tax 
on  the  land  specially  available  for  that  purpose.**  The 
minute  proceeded :  ''  The  Court  are  advised  that  the 
bill  about  to  be  brought  into  the  House  of  Commons 
will  be  productive  of  imminent  hazard  to  districts  in 
Marshland  within  the  jurisdiction  of  this  Court :  ^  and 
it  was  ordered  that  the  clerk  of  Sewers  should  forth- 
t\ath  prepare  a  petition  against  the  bill  and  affix  the 
seal  of  the  Court  thereto,  and  that  the  members  for 
the  western  division  of  the  county  should  be  requested 
to  present  and  support  such  petition:  that  a  general 
meeting  of  the  Court  should  be  held  on  5th  March : 
and  that  the  notice  of  meeting  should  state  the  inten- 
tion of  the  Court  to  take  into  consideration  the  pro- 
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pnetf  of  laying  tm  Expenditoif  rate  to  iraisd  (bndB  tb^  Quem't  Bench. 

1  A/to 

wards  thd  eitpensefl  of  the  opposition^  and  to  lay  sUch  ..      .     *    . 
rate  if  the  Court  should  think  prbpef  .  The  dvumn 

At  a  Special  General  Session,  Match  6th,  1844,  it      HoftroLK 

CdMlfiMoirt&ft 

was  '^  agreed  that  a  general  Sewers  tax  or  rate  not  ex«-  or  sewm. 
ceeding  U.  peif  acre  be  laid  upon  all  the  lauds  legally 
liable  thereto  for  the  purpose  of  bringing  the  view  of 
the  Court  of  Sewers  before  the  House  of  Commons 
touching  the  protection  of  the  country  in  consequence 
of  threatened  proceedings  of  the  Middle  Level  Ttopne* 
tors."  Also  that  the  clerk  of  Sewers  should  from  time 
to  time  take  his  instructions  from  a  committee  (theu 
named)  of  Commissioners  of  Sewers,  who  were  to  take 
such  steps  as  they  should  deem  necessary  for  securing 
fuU  and  ample  protection  to  the  country  in  conse^ 
quence  of  the  projected  measure;  ''and  that  the  ex- 
pense of  carrying  out  this  order  in  conjunction  with 
other  bodies  and  parties  in  such  propottions  as  the 
Committee  should  hereafter  determine  "(a).  Also  that 
the  committee  should  be  instructed  to  convene  a  meeting 
with  the  promoters  of  the  bill,  the  Bedford  Level  Cor- 
poration, and  other  parties,  *^  fbr  the  purpose  of  forming 
a  combined  plan^  baring  for  its  principal  object  the  im« 
provement  of  that  outfall  and  the  safety  of  the  drainage 
and  navigation  of  the  country  in  general ;  and  that  all 
parties  interested  be  invited  to  attend  such  meeting 
in  London  with  a  view  to  carrying  oUt  the  object  which 
the  Court  of  Sewers  have  at  least,  namely,  the  general 
safety  and  improvement  of  the  whole  country.** 

At  a  General  Session,' ^pri7  10th,  1844,  the  com* 
mittee  reported  their  proceedings  down  to  that  time, 
which  were  confirmed  by  the  Court :  and,  by  an  order 


(a)  Sic,  in  two  copies  of  the  spfedal  cake. 


A 
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VoiwrniXV.     then  made^  after   reciting  the  resolution  of  the  bat 


1850. 


Court  to  lay  a  rate  ^^  for  raising  money  to  defray  the 
Tbe  QuBBv     expenses  of  protecting   the  interests  of  the  districts 
Koftrou       within  the  jurisdiction  of  this  Court  in  consequence  of 

Com  MiMioif  BAs 

of  S^wen.  the  litigation  or  controversy  with  the  promoters  of  the 
Middle  Level  Drainage  Bill  recently  introduced  into 
parliament,  arising  out  of  the  duties  imposed  on  this 
Court,"  a  rate  of  \s.  per  acre  was  lud  upon  all  the 
lands  &c« ;  and  it  was  ordered  that  such  rate  should  be 
levied  for  the  purposes  aforesaid. 

The  case  set  forth  the  report  and  minutes  of  the 
committee  appointed  on  March  5th,  1844 ;  by  which  it 
appeared  that  they  had  endeavoured  without  success  to 
obtsun  from  the  promoters  of  the  bill  a  cousent  to  the 
insertion  of  satisfactory  clauses,  and  that  measures  had 
been  taken  to  enforce  collection  of  the  Expenditor  rate. 

The  said  Frederic  Lane,  the  clerk  to  the  Commis« 
sioners,  in  the  session  of  parliament  of  1844,  under  the 
authority  and  on  behalf  of  the  said  Commissioners,  and 
in  accordance  with  the  said  several  resolutions  and  di« 
rections  prepared  and  given  by  the  said  Commissioners 
and  by  the  said  committee  by  the  said  Commissioners  of 
Sewers  appointed  and  authorised  (a)  to  conduct  an  oppo* 
sition  to  the  said  bill  in  its  progress  through  parliament, 
with  the  view  of  obtaining  the  insertion  of  clauses 
for  the  protection  of  the  said  lands  of  the  country  of 
Marshland  and  township  of  Wiggenhall  from  such  ap- 
prehended injury  as  aforesaid,  or  in  default  thereof  of 
preventing  the  said  bill  from  passing  into  law ;  and  in 
his  sidd  employment  and  in  the  said  opposition  incurred 
and  became  entitied  to  costs,  charges  and  expenses  &c. 
The   Commissioners  paid  part,  leaving  a  balance  of 

(a)  Tbe  sentence  appears  as  above  in  two  copies  of  tbe  special  case 
Some  words  seem  to  have  been  omitted. 
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1024/.  Ss.  5d.  due ;  and  they  had  no  funds  for  payment  Queen^s  Bench. 

of  this  unless  by  levying  a  rate.  * 

The  Court  was  to  be  at  liberty  to  draw  all  such  in-  The  Queek 
ferences  of  fact  as  a  jury  might  draw.     And  it  was       Norfolk 

Commissioners 

agreed  that  the  return  should  be  quashed  and  a  per-      of  Sewers, 
emptory  mandamus  go,  to  make  such  rate  as  the  Court 
of  Sewers  should  think  proper,  if  this  Court  should  be 
of  opinion :  L  That  the  land  affected  by  the  said  bill 
introduced  into  parliament  was  within  the  jurisdiction 
of  the   said  Commissioners  for   the   purpose  of  pro- 
tection against  the  particular  evil  which  it  was  appre- 
hended the  works  to  be  authorised  by  that  bill  might 
occasion:    2.   That  it  was  within  the  jurisdiction  or 
power  of  the  said  Commissioners  to  employ  the  said 
F.  Lane  to  oppose  the  said  bill  in  parliament  at  the 
costs  of  the  Commission :  3.  That  they  can  now^  under 
the  circumstances,  legally  impose  any  rate  or  tax  upon 
the  whole  or  any  part  of  the  lands  within  their  juris- 
diction for  the  purpose  of  defraying  the  costs  of  such 
opposition.     If  the   Court  should  be  of  a  contrary 
opinion  the  return  was  to  be  held  valid  and  sufficient, 
and  this  rule  discharged. 

J.  P.  fViIde,  for  the  Crown.  The  Commissioners 
have  authority  to  make  the  proposed  rate.  In  the  Case 
of  tlie  Level  of  Hull  {a)  such  a  rate  was  held  to  be 
well  made  for  "  defraying  of  charges  in  and  about  the 
execution  of  the  commission;"  and  this  although  the 
purpose  was  to  reimburse  for  past  expenses.  The  ma- 
gistrates of  a  county  may  pay  the  expense  of  litigating 
matters  which  affect  the  general  interests  of  the  couuty 
out  of  the  public  stock ;  usage  and  the  necessity  of  the 
thing  sanction  it;  Rex  v.  The  Inliabitants  oj  Essex  (i): 

(a)  2  Slra.  1127.  (6)  4  7.  R.  591. 
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Voinmexr.    and  the  present  case  fidk  within  the  Same  rcaeoDg,  [Lord 
'__    Campbell  C.  J.    It  is  a  general  principle  that  tmsteei 


Tht  QjjEEv     nmy  apply  trust  money  to  the  expenses  of  a  Utiga- 

NoRFOLK      tion  necessary  for  the  protection  of  the  tnisti    Ixml 
CoMMMiipyiii 


oT  fltiPMi.  Kenyan^s  judgment  in  the  last  cited  case  is  dted  by 
Lord  Tenterden  in  Rex  y.  The  CammmUm€rs  of  Sewers 
for  the  Tower  Hamlets  (a),  as  applicable  to  the  case  of 
the  Commissioners,  who,  he  says,  must  have  the  same 
power  in  this  respect  as  county  magistn^tes.  In  JBriglU 
y.  North  (b)  the  conservators  of  river  bmiks  were  an- 
thorised  by  statute  to  do  and  execute  such  works,  acts, 
matters  and  things  as  they  should  deem  peoenaiy  for 
putting  the  banks  into,  and  maintaining  them  in,  a 
permanent  state  of  stability ;  and  Lord  CoUsnham  held 
th^t  they  might  (though  the  act  gave  no  express  autho*- 
thority  for  the  purpose)  expend  the  funds  under  their 
controul  in  watching  and  opposing  a  biU  before  parlia* 
ment,  which  was  likely  to  produce  iiyurioufl  oonse« 
quences  to  the  banks.  He  said :  ^'  It  is  clear,  that* 
if  actual  injury  was  done,  and  proper  measures  had 
been  taken  by  the  Commissioners  to  prevent  it,  they 
would  be  entitled  to  be  allowed  their  expenses  so  in- 
curred :  for  every  trustee  is  entitled  to  be  allowed  the 
necessary  and  proper  expenses  incurred  in  protecting 
the  property  committed  to  his  care.  But  if  they  have 
a  right  to  protect  the  property  from  immediate  and 
direct  injury,  they  must  have  the  same  right  where  the 
injury  threatened  is  indirect,  but  probable. **  But,  fur- 
ther,  the  authority  required  for  this  purpose  is  more 
directly  given  to  Commissioq^rs  of  Sewers  by  stat«  3  & 
4  fF.  4i.  c,  22,  (c)  s.  16.,  which  empowers  the  Court 

(a)  I  B,i  A(L  232.  239.  (6)  2  PhiUipaU  Rep.  21G. 

(0  M  An  act  to  aiiifnd  Uie  lawt  relating  to  lewert.*' 
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of  SewerSj  "  at  its  discretion,"  to  pay  out  of  the  rates  QueenU  Beneh. 

"  all  such  oostSj  charges,  and  expenses  as  shall  be  in-  !_. 

curred  "  (among  other  things)  "  in  or  about  the  carrying  *  Qoiik 
on  of  any  litigation  or  controversy  arising  out  of  the  coSi^omkm 
duties  imposed  on  the  Courts  of  Sewera  by  virtue  of  ^  Sewtn. 
the  recited  acts  or  of  this  act:"  and  this  enactment  i^ 
referred  tQ|  and  provision  made  for  rendering  it  more 
effectual,  in  stat  4  &  6  Vict.  e.  45.  (a)  s.h:  which 
latter  clause  enables  the  Commissioners  ''  to  tax  in  the 
gross,  in  each  parish,  township,  or  place,  such  lan^s  and 
hereditaments  which  heretofore  have  been  or  hereafter 
shall  be  within  or  part}y  within  the  junsdiotion  of  such 
Court,  but  so  that  such  lands  and  bereditamepts  shall 
contribute  thereto  in  proportion  to  the  benefit  and  ad- 
vantage received,  or  capable  to  be  received,"  "  as  com- 
pared with  the  lands  "  &c.  ^^  of  the  other  parishes,"  &c.| 
"within  puch  jurisdiction:"  and  power  is  then  given 
to  the  Commissioners,  by  sect  2,  "to  apportion  such 
general  tax  among  the  occupiers  of  the  lands  and  here- 
ditaments in  each  such  parish,"  &o.,  "  in  such  propor- 
tions and  upon  such  individuals  as  of  right  ought  to 
pay  the  same."  It  is  clear  that  the  land  which  these 
expenses  were  incurred  to  protect  was  within  the  juris- 
diction of  the  Commissioners  of  Sewers  for  the  purposes 
of  their  commission,  the  report  of  Sir  John  JRennie  on 
this  subject  being  uncontradicted.  \^CoIeridge  J.  You 
mean  the  land  expected  to  be  injured  by  the  results  of 
the  bill]  The  Commissioners  had  authority  to  employ 
Lane  for  the  securing  of  that  land ;  and  they  are  now 
bound  to  reimburse  him.  It  is  of  no  importance  that  a 
rate  has  already  been  made,  as  is  stated  in  the  case ;  for 
Stat.  4  &  5  Vict.  c.  45.  s.  1.   empowers  the  ComnUQ- 

(a)  (f  An  act  to  amend  aa  act  **  &o. :  (8  &  4  IT.  4.  c  M^> 
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FoiumeXK    sioners  to  tax  for  the  purposes  there  mentioned  "  from 
*       tune  to  time,  as  often  as  occasion  shall  require,** 


Tbe  QaKBK 


NoRFou  Wheeler.  contriL    The  Commissioners  only  desire  to 

COMMIMIOMSES 

ofSewen.      have  the  opinion  of  this  Court  for  their  guidance. 
But  tbe  facts  stated  in  the  case  shew  that  the  steps 
taken  to  oppose  the  bill  in  parliament  were  not  a 
necessary  part  of  the  Commissioners*  duty.     (He  then 
recapitulated   the  principal  statements  in  the  special 
case.)    If  tbe  Commissioners  have  power  to  impose  a 
general  tax  for  the  expenses  of  any  controversy  or 
litigation,  it  must  be  a    ''  litigation  or  controversy 
arising  out  of  the  duties  imposed  on  **  their  Court  by 
the  Sewers*  Acts :  and  the  duty  must  be  one  which 
they  might  be  compelled  by  mandamus  to  execute. 
[Lord  Campbell  C.  J.     There  might  be  a  case  where 
the  bill  might  cause  a  direct  interference  with  their 
level,  and  yet  a  mandamus  might  not  lie  to  oppose 
the  bill  in  parliament.     If  they  were  bond  fide  acting 
in  the  discharge   of  a  duty,  would  not  that  be  suf- 
ficient,  though  the  duty  were  not  obligatory?    Must 
not  there  be  a  di^retion  vested  in  them  as  to  many 
things  which  may  create  expense  ?]     By  stat.  4  &  5 
Vict  c.  45.  ss,  1,  2.,  the  Commissioners  are,   for  the 
first  time,  authorised    to  lay  and  apportion  a  general 
tax.     This  is  a  new  power,   given  in   express  terms, 
and  to  be  strictly  guarded.      By  sect.  1,   the  appor- 
tionment ought  to  be  *'  in  proportion  to  the  benefit 
and  advantage  received."     It  cannot  be  asserted  here 
that   benefit  was  conferred  on  any  individual  land- 
owner if  the  parliamentary  opposition  succeeded.  [Lord 
Campbell  C.  J.     The  land  might  be  rescued  from  a 
great  peril.    Erie  J.  If  tbe  bill  passes,  the  country  is 
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drowned :  if  it  is  rejected   or  altered,  the  Lmd  con-  Queen*s  j 

185( 
tinues  productive:  is  not  that  a  benefit?]     At  best,  

there  is  only  a  negative  advantage,  things  continuing     '^^^  ^" 

as  they  were.     If  the  bill  passes,  there  is  no  advantage.  ^  No»fc 

^       Commissi 

[Lord  Campbell  C-  J.  Then  you  make  the  question  of  Sew. 
depend,  not  on  the  opposition  being  reasonable  or  other- 
wise, but  on  its  succeeding  or  failing.  Suppose  they 
preferred  an  indictment  for  disobedience  to  an  order 
made  by  them;  would  the  same  reasoning  apply?] 
They  would  be  bound  to  support  their  own  order. 
[Lord  Campbell  C.  J.  Your  test  of  success  or  non- 
success  fails  there,  at  all  events.]  As  to  the  reception 
of  benefit,  Dore  v.  Gray  (a)  and  Anselm  v.  Barnard  (J) 
may  be  referred  ta  [Lord  Campbell  C.J.  Cases 
yrhevG  no  benefit  could  possibly  accrue  are  quite  dif- 
ferent from  this.]  The  principle  as  to  benefit  de- 
rivable applies  to  cases  within  stat.  4  &  6  Vtct  c.  45., 
as  well  as  to  prior  ones.  Here  the  landowners  of  Marsh-- 
land,  who  urged  the  Commissioners  to  this  opposition, 
seek  to  protect  their  own  lands  at  the  expense  of  all  the 
other  occupiers  in  the  district  to  be  rated.  That  cannot 
be  the  intention  of  the  statute.  Stat.  3  &  4  ^.  4.  c.  22. 
s,  18.  provides  for  apportioning  rates  between  outgoing 
and  incoming  tenants,  and  assigns  as  a  reason  that 
persons  often  remove  before  deriving  the  full  benefit  of 
the  outlay  of  the  rate  imposed  on  them.  It  would 
be  impossible  to  say  here  what  benefit  had  been  de- 
rived by  a  tenant  who  went  out  while  the  bill  was 
depending. 

J.  P.  Wildcy  in  reply.     It  is  not  necessary  to  contend 
that  this  rate  is  one  authorised  in  particular  by  stat. 

(tf)  2  T.  R.  358.  C*)  2  A«6.  675. 

VOL.  XV.  N.  8.  P  P 
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foimmi  XT.     4  &  6  Vict  c.  46. :    a  rate  to  pay   expenses  of  the 

1__   "  litigation  or  controversy  "  in  question  might  be  ndscd 

Tht  QuitN      ^jn^ier  g^^^  3  &  4  ^.  4.  «?.  22.  8. 16.    Whether  or  not 

Noftfotx      1^  mandamus  would  have  lain  to  oppose  or  watch  the 
CoMauntoiit&t  '^'^  ^ 

•f  Sswciik  bill,  is  not  a  correct  test :  it  is  enough  if  the  opposition 
might  be  fairly  deemed  to  arise  out  of  the  statutory 
duties. 


Lord  Campbell  C.  J.  I  am  of  opinion  that  there 
ought  to  be  a  mandamus  to  make  this  rate.  We  are 
authorised  to  draw  such  inferences  from  the  facts  as  a 
jury  might  draw !  and,  on  the  statements  before  us,  I 
have  no  doubt  that  the  Commissioners  have  acted  with 
perfect  good  fidth  and  with  great  prudence.  A  serious 
mischief  Was  threatened.  It  is  said  that  they  could  not 
have  been  obliged  by  mandamus  to  oppose  this  bill  t 
but  that  is  not  a  true  test.  The  question  is,  whether 
there  was  a  litigation  and  controversy  within  the  in- 
tention of  the  Legislature,  and  whether  it  was  con- 
ducted with  good  faith.  It  is  true  that  the  opposing 
a  dndnage  bill  before  the  House  of  Commons  is  not, 
in  the  proper  sense,  a  litigation  ;  but  that  is  the  forum 
for  such  disputes;  it  is  there  that  battles  between 
levels  must  be  fought ;  and,  if  the  battle  is  not  fought, 
the  level  may  be  ruined.  The  case  shews  that  the 
Commissioners  acted  with  good  fmth  in  ordering  their 
agent  to  oppose  the  bilL  And  the  act  4  &  5  Vict 
c.  45.  relieves  us  from  any  difficulty  of  form  as  to  the 
apportionment.  The  three  questions  submitted  to  us 
are :  First :  Whether  the  land  was  within  the  juris- 
diction of  the  Commissioners  for  the  purpose  of  the 
proceedings  in  question.  I  think,  looking  to  Sir  John 
JRc7mie*s  report,   that    it    wns;  that   great   evil   might 
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have  been  caused  to  the  district  by  the  operation  of  Qufen*g  Benck, 

the  bill;  and  that  the  Commissioners  did  their  duty  in ' 

opposing  it.     Secondly :  Whether  they  had  jurisdiction     '^^  Qo»»if 
to  employ  Lane  at  the  cost  of  the  Commission :  and  I      Notrouc 

CoMMisiioirims 

am  of  opinion  that  they  had,  as  destruction  might  other-  6t  Sewers, 
wise  have  resulted  to  the  level  from  the  bill  passing  as 
proposed.  Thirdly :  Whether  they  can  legally  impose 
ii  rate  on  their  district  to  pay  the  costs  of  the  oppo- 
sition: and  I  think  they  may,  the  opposition  being 
reasonable  and  undertaken  bond  fide  for  the  benefit 
of  the  level.  The  success,  as  I  have  intimated,  was  no 
(criterion  of  the  legality.  The  three  questions,  then, 
being  answered  in  the  affirmative,  the  mandamus  will 
be  peremptory ;  and  the  Commissioners  will  apportion 
the  rat^  as  thiey  ftre  enabled  to  do  by  the  statute. 

PATTfisON  J.  The  Commissioners  were  acting,  not 
tinder  any  local  statute,  but  in  the  exercise  of  gcilerdi 
powers.  Nothing  can  be  stronger  thAn  the  words  in 
which  those  are  given,  as  to  the  execution  of  works 
for  defenoei  by  sect.  19  of  stat  S  &  A  JF.  4.  e.  22.  (a). 
If  the  bill  passed  and  caused  injury  to  the  levels 
they  had  authority  to  erect  new  works:  instead 
of  that,   they  endeavour    to    oppose  the   threatened 

'  (a)  Sect  19  enacti,  "that  it  shall  and  may  be  lawful  fbr  Bhj  Court  of 
Sewers  to  decree  and  ordain  any  new  walls,  banks,  sewers,**  &&,  **  atds» 
and  defences,  or  any  alteration  in  the  guage,  dimension,  course,  direc- 
tion, or  situation  of  any  old  existing  walls,  banks,  riters*  sewers,**  &c., 
«  and  other  works,  aids,  and  defences  to  be  constructed,  made,  and  done 
for  the  more  effectually  defending  and  securing  any  lands,**  &c.  **  within 
the  Jurisdiction  of  such  Court  against  the  irruption  or  overflowing  of  the 
sea,  or  for  draining  and  carrying  oflTthe  superfluous  fresh  waters,  accord- 
ing to  the  wisdom  and  discretion  of  such  Court:'*  also  to  decree  snd 
ordain  former  walls  or  defences  to  be  given  up,  and  new  defence*!  and 
walls,  banks,  sluices,  ^c,  to  be  made  and  continued  in  lieu  thereof  iScc. 
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1_  purpose.     The  payment   of  these  costs  was  directly 


The  QuEEif     within  the  authority   given   by  sect  16.    A  "  con- 
Norfolk      trovcrsy  "  as  to  the  passing  of  an  act  of  parliament  is 

COMXUSIOHIM    ^,-,.  .  rt\\  p 

of  Sewen.  fairly  within  the  meaning  of  that  clause.  Therefore 
they  not  only  had  power,  but  were  bound  in  duty,  to 
institute  this  opposition ;  and  no  doubt  is  made  of  its 
having  been  conducted  with  bona  fides.  And,  there 
being  no  other  means  of  paying  the  expense,  they 
must  jaecessarily  do  it  by  a  rate  under  stat.  4  &  5 
Vict.  c.  45.  s.  1.  The  power  of  apportionment  given  by 
sect.  2  removes  the  difficulty  which  arose  in  Emmerson 
v.  Saltmarslie  {a). 

Coleridge  J.  My  only  doubt  has  been  whether 
too  long  a  time  had  not  elapsed  to  admit  of  a  rate 
being  made  which  should  affect  the  present  occupiers. 
The  principle  of  not  making  rates  retrospective  is 
useful,  but  cannot  always  be  carried  out  with  mathe* 
matical  strictness.  And,  at  all  events,  the  point  is  not 
rdsed  here  by  the  case  sufficiently  to  interfere  with 
our  present  decision. 

Erle  J.  concurred. 

Lord  Campbell  C«  J.  I  hope  that  our  decision  in 
this  case  will  not  be  considered  as  sanctioning  wanton 
oppositions  in  parliament  at  the  expense  of  rate-payers. 
Our  determination  rests  upon  the  ground  that  this 
opposition  was  clearly  bond  fide  and  clearly  prudent. 

Judgment  for  the  Crown. 

(a)  7  A.^E.  266. 
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The  Queen  agaimt  Sir  St,  Vincent  Cotton,  ^^^' 
Bart,  and  Another,  Justices  of  the  County  of 
Cambridge. 

TyjAVLORy  in  last  Easter  term,  obtained  a  rule  call-  ^l«  'Vj^*  °'  * 

/  V  Fnendly  So- 

intr  upon  Sir  St   Vincent  Cotton  and  another,  ciety,  csata^ 
justices  of  Cambridgeshire^  and  upon  the  stewards  of  a  «<^ere  duly  made 

and  confirmed 

certain  friendly  society,  called   ^'  The  Amicable  and  at  Quarter  Ses- 
Brotherly  Society ^^  held  in  the  parish  of  Swavesey,  in  33G.  s.  c.54. 
the  said  county,  to  shew  cause  why  the  said  justices  ^n,e"new  rulea 
should  not  proceed  upon  a  certain  summons,  requiring  r^rtij""^^' 
the  said  stewards  to  appear  at  the  Petty  Sessions  and  "*«her  made 

nor  confirmed 

answer  the  complaint  oi  David  Thurlboumy  and  hear  and  in  tbe  manner 

required  by 

determine  the  matter  of  the  said  complaint,  and  make  sect  3  of  die 
such  order  thereon  as  to  them  should  appear  just.  of  such  new 

The  Society  was  established  in  1817;  and  its  rules,  Jhe^mouruof 
in  number  thirty  three,  were  duly  made,  and  examined  ^^"*^^|j„d 
and  allowed  at  the  General  Quarter  Sessions  of  the  »no'i»e'the 

amount  of 

peace  for  the  county  of  Cambridge  in  1818.    After-  weekly  allow- 
ance to  sick 
wards  new  rules,  eleven  in  number,  were  made;  the  members,    A 

,  -I     1       i         •  111  ^^^^  member, 

first  m  1823,  and  the  last  m  1844:  when  the  others  who  had  en- 
were  made  did  not  appear.      These  new  rules  were  cicty  since  iho 
neither  duly  made,  nor  duly  reviewed,   confirmed  or  n"w*^i^and 

had  occasion- 
ally received 
relief  under  them,  summoned  the  stewards  to  petty  sessions  for  non-payment  of  a  weekly 
allowance  under  the  new  rules.     The  justices  dismissed  the  complaint  on  the  ground  that 
the  old  rules  had  been  abandoned,  and  that  the  new  rules  were  void*  and  that  the  Society, 
therefore,  was  no  longer  within  the  statute  so  as  to  give  the  justices  jurisdiction. 

Held,  that,  the  new  rules  being  void,  the  old  rules  were  not  aflected  by  them,  and  that 
the  justices  had  jurisdiction  to  order  payment  of  a  weekly  allowance  under  tlie  old  rules  : 
and  this,  though  the  specific  claim  made  by  tbe  summons  was  under  the  new  rules : 
and  the  Court  made  a  rule  absolute,  under  blat,  11  &  12  Vict,  c.  44.  <•  5.,  requiring 
them  tu  hear  and  determine  tbe  case. 
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filed^  as  required  by  section  3  of  stat.  33  G.  3.  c.  54. 
It  was  stated;  however,  that  they  had  always  been 
acted  upon  from  the  time  of  their  making. 

By  one  of  the  old  rules  each  person  on  entering  the 
Society  was  to  pay  \s.  6^.,  and  after  the  expiration  of 
one  year  2«.  ^  By  one  of  the  new  rules,  the  pay- 
ment or  admission  was  to  be  2^.  6d  and  !«•  6(2.  olub 
money,  and  "  6rf.  for  the  articles."  By  one  of  the  old 
rules  la.  was  aUowed  to  a  sick  member ;  and  tins  sum 
was  altered  to  9s.  by  one  of  the  new  rules.  These 
were  the  principal  alterations  made  by  the  new  rules. 
It  was  stated  that  the  affiurs  of  the  club  had  always  been 
conducted  in  conformity  with  the  new  rules,  from  the 
time  of  their  making. 

Thurlboumy  the  comphdnant,  first  became  a  member 
of  the  Society  in  1822 ;  in  1824  he  left  the  Society ;  and 
he  was  readmitted  in  1839.  Since  then,  he  had  been  a 
member  continually,  and  had  received  relief  in  small 
sums  in  1843  and  1849 ;  and  this  relief,  it  was  stated, 
was  regulated  by  the  new  rules.  In  November  1849 
Thurlhourn  broke  lus  leg,  and  claimed  9«.  as  a  weekly 
allowance  according  to  the  new  rules.  The  stewards 
refused  to  pay  him,  on  the  ground  that  he  had  broken 
his  leg  while  intoxicated  and  taking  *^  unnecessary 
exercise,"  and  thereby,  according  to  the  rules  of  the 
Society,  was  diaentitled  to  relief.  Thurlbovrn  there- 
upon summoned  the  stewards  to  appear  before  the  jus  * 
tices  in  petty  sessions  to  shew  cause  why  they  refused 
to  give  him  relief,  as  claimed,  at  the  rate'  of  9s.  per 
week.  The  case  came  on  for  hearing  in  February  last, 
before  the  justices  mentioned  in  the  rule,  when  an  ob- 
jection was  taken  that  the  justices  had  no  jurisdiction  to 
allow  the  9*.  claimed,  inat$much  as  the  new  nilec,  under 
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which  the  complaint   waa  preferred,   bad   not  beea  Qmm'$Snick. 
duly  nmde  or  confirmed.    The  jostlQea  allowed  the  ob-       * 
jeotion.     Thur&oum  then  oliumed  at  the  rate  of  7s.  a    '^^  Q^vm 
week  under  the  old  rulea;  and*  on  olgection  taken      Cotioir, 
that  the  old  rules  had  been  abandoned*  the  justices  dis- 
missed the  complaint  on  the  same  ground  of  want  of 
jurisdiction, 

Watson  and  Pamell  now  shewed  cause.  By  stat 
33  G.  3.  c.  54,  9. 1.  the  members  of  a  friendly  society 
may  make  rules  for  its  government  By  sect  2j  such 
rules  ^^  with  all  convenient  speed  after  the  same  shall 
be  made^  altered*  or  amended*  find  so  from  time  to  time 
after  every  making,  altering,  or  amending  thereof*"  are 
to  be  exhibited  to  and  confinned  by  the  justices  at 
quarter  sessions ;  and,  after  confirmatioui  to  be  filed  with 
the  rolls  of  such  sessions.  By  sect  3,  no  rule  so  confirmed 
shall  be  '^  altered,  rescinded*  or  repealed/'  unless  with 
the  concurrence  of  three  fourths  of  the  members  at  a 
meeting  specially  eonvened  for  the  purpose  &c. ;  and 
such  alterations  must  also  be  confirmed  and  filed  at  the 
(][uarter  sessions ;  and  no  altered  rule  ^'  shall  be  bind- 
ing, or  have  any  force  or  effect,  until  the  same  shall  have 
been  sgreed  to  and  confirmed  by  such  justices,  and  filed 
as  aforesaid."  The  present  friendly  society  is  governed 
by  the  provisions  of  this  statute  s  ibr  it  has  not  come  in 
under  stat  10  Q,  4.  c.  56.  aud  stat  4  &  5  fF.  4*  c.  40.  \ 
and  it  is  a  conclusive  answer  to  this  application,  that  the 
old  rules  have  been  abandoned  for  many  years,  and  that 
the  new  rules  have  not  been  either  duly  made  or  duly  con- 
firmed. The  consequence  is  that  the  society  is  di^oolved; 
Ex  parte  NorrUh  (ti) ;  or  that  the  complainant  must  seek 

(a)  Jacob,  16*J. 
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Foiumc  XV.     relief  in  a  Court  of  Equity ;  Regina  v.  Lord  Godol" 
'__  phin  (a).     [Lord  Campbell  C.  J.     In  that  case  there 


The  QuuN  seems  to  have  been  a  substitution  of  one  set  of  rules  for 
CoRoir.  another,  and  not  a  mere  alteration  of  some  of  them.] 
The  alterations  in  this  case  are  of  a  fundamental  cha- 
racter, and  affect  the  constitution  of  the  Society  by 
altering  both  the  payments  to  be  made  on  the  admis* 
sion  of  a  member  and  the  payments  to  be  made  in  case 
of  sickness.  The  complainant  cannot  repudiate  the 
altered  rules  and  fall  back  upon  the  old  rules;  for  he 
came  in  after  the  alterations ;  and  the  summons  taken 
out  by  him  was  in  respect  of  the  non-payment  of  9s.  a 
week  under  the  new  rules ;  and,  under  stat.  33  G.  3. 
c.  54.  s.  15.,  the  jurisdiction  of  the  magistrates  is  con« 
fined  strictly  to  the  subject  matter  of  the  comphunt; 
Rexy.  Soper(b). 

Naylar,  contnl,  was  not  called  upon. 

Lord  Campbell  C.  J.  If  it  had  appeared  that  this 
Society  was  dissolved,  we  must  have  dischai^ed  the 
rule.  But  this  does  not  appear  to  be  the  case.  The 
Society  w^as  once  duly  constituted  under  stat.  33  6r.  3. 
c.  54.  How  has  it  ceased  to  exist  as  such  a  society  ? 
Certain  alterations  have  been  made  in  its  rules,  which 
were  not  regularly  made,  and  which  have  never  been 
confirmed.  But  the  Society  must  be  considered  as  a 
still  subsisting  society,  over  which  the  justices  have 
jurisdiction.  This  cisc  is  distinguishable  from  Regina 
v.  Lord  Godolphin  (a),  where  the  ground  of  the 
decision  was  that  the  intention  of  the  Society  had  been 
entirely  to  abandon  the  old  rules  and  to  adopt  a  new 

(a)  8  A,  i  R  338.  (6)  3  Z?.  jr  C.  8 J  7. 
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Bct  of  rules.     Here  there  have  been  only  partial  al-  Queni*g  Bench. 

1850. 
terations  from  time  to  time:  and,   though  they  have  ' 

been  irregularly  made,  yet  the  Society  is  a  regular  "^^^  Qu«»k 
subsisting  society,  with  rules  properly  allowed  and  in-  Coiiok. 
rolled,  which  have  never  been  i;ppealed  or  duly  altered. 
The  complainant  first  of  all  claimed  nine  shillings  a 
week ;  that  was  objected  to,  because  the  rules  allowing 
that  sum  were  irregular.  He  then  claimed  seven 
shillings  under  the  old  rules;  and  that  also  was  ob- 
jected to,  because  the  rules  allowing  that  sum  had  been 
superseded.  I  think  the  justices  had  jurisdiction,  and 
that  they  should  have  determined  the  case.  It  is  much 
to  be  regretted  that  they  did  not,  because  the  real 
question  was  whether  the  sickness  was  so  occasioned  as 
to  entitle  the  complainant  to  relief. 

Patteson  J.  Regina  v.  Godolphin  (a)  is,  certainly, 
similar  to  the  present  case,  but  distinguishable.  There 
the  only  objection  was  that  the  new  niles  had  not  been 
confirmed.  So  far  the  two  cases  tally.  But  here  the 
objection  is,  not  only  that  the  new  rules  have  not  been 
confirmed,  but  that  they  were  not  well  made.  Besides, 
in  Regina  v.  Godolphin  (a)  it  was  doubted  whether  the 
old  rules  remained.  That  point  was  not  determined ; 
but  the  Court  said  it  was  so  doubtful  that  the  com- 
plaint must  be  left  to  a  Court  of  Equity.  But  here,  if 
we  are  satisfied,  not  only  that  the  new  rules  were  not 
confirmed,  but  also  that  they  were  never  duly  made, 
they  can  have  no  effect  in  abrogating  the  old  rules, 
but  are  a  mere  nullity,  which  cannot  affect  them. 
This  is  an  answer  to  the  question  raised,  whether  a 

(a)  8  ^.  J-  £.  338. 
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person  who  comes  into  the  Society  after  the  new  roles 
is  affected  by  them.  Another  question  is,  whether^  as 
the  complainant  claimed  nine  shillings  under  the  new 
ruIeS}  the  justices^  on  such  complaint^  could  a^udge 
him  seven  shillings  under  the  old  rules.  I  do  not  see 
why  they  could  not ;  they  are  not  tied  down  to  the 
form  of  the  complaint ;  the  substance  of  the  complaint 
was  that  the  stewards  of  the  Society  withheld  fix>m 
him  the  allowance  to  which  he  was  intitled  by  its 
rules.  The  justices  should  have  entertained  the  com- 
plaint. Any  confusion  which  exists  might  be  easily 
set  right  by  having  the  new  rules  properly  made  and 
confirmed. 


Coleridge  J.  Some  dbtinctions  have  already  been 
made  between  this  case  and  Regina  v.  Lord  GodoU 
phin(a).  It  should  also  be  remembered  that,  at  the 
time  when  that  case  was  decided,  if  justices  were 
compelled  by  mandamus  to  do  an  act,  and  it  turned 
out  that  the  act,  after  all,  could  not  be  done  legally, 
they  were  liable  to  an  action.  This  Court,  therefore, 
refused  to  issue  a  mandamus  to  them  in  doubtful  cases, 
unless  they  were  properly  indemnified.  But  now,  in 
consequence  of  stat.  11  &  12  Vict  c.  44.,  by  which 
(sect.  5)  justices  are  protected  when  they  act  in  obe- 
dience to  the  process  of  this  Court,  the  burden  is 
shifted ;  we  may  issue  our  process  to  the  justices,  even 
where  the  law  is  not  quite  clear ;  and  the  person  to  be 
affected  by  the  act  commanded  may  try  the  question  by 
resisting  the  order  of  justices.  But,  if  we  were  now  to 
refuse  to  make  this  rule  absolute,  we  should  pronounce 


(a)  ?  A.  S'  E,  338. 
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this  Society  to  be  a  non-existing  society  within  the   QysenU  Bemek, 

Friendly  Society  Acts,  and  so  drive  the  complainant  to  ^ ^___ 

have  recourse  either  to  a  Court  of  Equity  or  to  the  '^^^  Qomn 
compulsory  arbitration  of  the  registrar  under  stat.  9  &  Coiroir. 
10  Vict.  c.  27.  s.  15.  By  making  the  rule  absolute,  we 
let  in  both  the  grounds  of  answer  to  this  complaint ; 
that  there  has  been,  in  the  practice  of  the  Society,  such 
a  departure  &om  the  old  rules  that  they  are  no  longer 
in  force,  and  that  the  comphumvnt,  upon  the  meritSi 
ought  not  to  have  the  relief  he  seeks* 

Eble  J.  If  the  main  ground  of  argument  had 
been  established  in  fact>  that  oertwi  terms  of  con- 
tribution and  relief  had  been  agreed  on,  I  should  feel  a 
difficulty  in  allowing  the  complainant  to  treat  the 
agreement  as  void.  But  the  fact  is  not  so.  It  ap« 
pears  that  certain  alterations  have  been  made  in  the 
rules  in  an  illegal  manner,  The  attempt,  then,  to 
alter  the  rules  has  failed ;  and  the  old  rules  are  in  foroe« 
The  conclusion  I  come  to  is,  that  this  Society  is  still  a 
subsisting  society,  and  that  the  complainant  has  a  right 
so  to  treat  it,  and  claim  relief  from  it« 

Rule  absolute  (a). 

(a)  Reported  by  H,  Davison^  Esq* 
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A  clerk  dis- 
miiaed  in  the 
middle  of  a 
quarter 
brought  an 
action  for  a 
wrongful  dis. 
mixsaK  the  de- 
claration con- 
taining a  spe- 
cial count  for 
such  dismissal. 
The  jury  were 
directed  not  to 
take  into  ac- 
count the  ser- 
vices actually 
rendered  dur- 


GoODMAN  against  Pocock, 

TNDEBITATUS  assumpsit  for  work  and  labour, 
journeys  &c.,  money  paid,  and  on  an  account  stated. 
Pleas:  1.  Non  assumpsit.    Issue  thereon.    2.  Payment. 
Replication,  traversing  the  payment.     Issue  thereon. 

On  the  trial,  before  JSrle  J.,  at  the  Middlesex  sittings 
in  Trinity  term  1849,  it  appeared  that  the  defendant 
engaged  the  plaintiff  as  a  commercial  traveller,  from 
23d  January  1847,  at  a  salary  of  200Z.  a  year  payable 
quarterly,  and  dismissed  him  from  that  employment  on 
the  8th  April  1848.  The  plaintiff  then  brought  an  action 

ing  the  broken  ^  *^  ^^        ^ 

quarter,  as  they  for  the  wrongful  dismissal.     The  declaration  in  that 

were  not  re-  ^  ,  <•  i     i-       •       i  «• 

action  contained  a  special  count  for  such  dismissal,  and 
also  the  common  counts  for  work  and  labour,  money 
paid,  and  on  an  account  stated :  the  particulars  delivered 
contained  items  for  four  quarters'  salary  up  to  23d 
January  1848,  and  197.  6^.  \\d.  for  disbursements  and 
expenses:  they  also  gave  credit  for  payments  to  the 
defendant,  1687.  1^.  9^.,  and  claimed  a  balance  of 
51/.  5s.  2d.     On  the  trial  of  that  action,  before  Lord 


covcrable  ex- 
cept under  an 
indebitatus 
count ;  and 
they  gave  da- 
mages accord- 
ingly.    The 
plaintiflfthcn 
brought  a  se- 
cond action  to 
recover  under 
an  indebitatus 
count  for  his 
services  during 

qiwrtcT.  *Held,  Denvfian  C.  J.,  at  the  Middlesex  sittings  after  Hilary 
actkln^wa-^not     "^'^catiou  1849,  his  Lordship  expressed  an  opinion  that 

maintainable ; 

because  the  plaintiff,  by  his  former  action  on  the  special  contract,  had  treated  it  as  an 
open  contract,  and  he  could  not  afterwards  recover  under  the  indebitatus  count,  as  for 
services  under  a  rescinded  contract,     Andj 

Thnt«  in  the  former  action,  the  jury  ought  to  linve  been  directed  to  tnke  the  services 
rendered  during  the  broken  quarter  into  account,  in  awarding  damages  under  the  special 
count  for  the  wrongful  dismissal. 

Semble,  per  Pattcgon  J.  and  Frfe  J,,  that,  under  an  indebitatus  count,  the  servant, 
wrongfully  dismissed  before  the  termination  of  the  period  for  which  he  was  hired,  cannot 
recover  his  whole  wages  up  to  such  termination,  as  for  a  constructive  service,  but  can 
recover  only  iu  respect  of  his  service  up  to  the  time  of  his  dibroi&sal. 
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the  plaintiff  could  not  recover  for  service  actually  rcn-   QiienCs  Bench. 

dered  during  the  broken  quarter  after  23d  January \ 

1848,  because  what  might  be  due  for  such  service  was  Goolmaw 
recoverable  under  the  indebitatus  count  only,  and  was  Pococic. 
not  included  in  the  particulars.  The  jury  thereupon 
gave  damages  for  a  portion  of  unpaid  salary  up  to 
23d  January^  and  for  disbursements  and  expenses  (de- 
ducting payments  allowed  in  the  particulars,  and  others 
proved),  and  also  50/.  for  the  wrongful  dismissal,  and 
stated  that  they  had  not  taken  into  the  account  any 
service  rendered  between  23d  January  and  the  date  of 
plaintiff's  dismissal  The  particulars  in  the  present 
action  claimed  a  rateable  portion  of  salary  for  the  broken 
quarter,  and  5/.  6^ •  for  disbursements  and  expenses  during 
the  same  period.  Erie  J.  was  of  opinion  that,  as  the 
plwitiff  by  suing  on  the  contract  in  the  first  action 
had  treated  the  contract  as  still  open,  he  could  not  now 
recover  under  the  common  count  for  work  and  labour, 
and  that  he  was  entitled  to  recover  for  money  paid 
only.  The  jury  gave  their  verdict  accordingly;  and 
leave  was  reserved  to  the  plcdntiff  to  move  to  increase 
the  damages,  if  the  Court  should  be  of  opinion  that 
damages  were  recoverable  pro  raid  for  the  fraction  of 
a  quarter,  under  the  common  countTor  work  and  labour. 

Humfrey,  in  Trinity  term  1849,  obtained  a  rule  nisi 
accordingly. 

Knowles  now  shewed  cause.  It  has  been  taken  for 
granted,  in  Gandell  v.  Pontigny  (a),  Archard  v.  jHor- 
nor{b)  and  other  cases,  that,  where  a  servant,  before 
the  expiration  of  the  time  for  which  he  has  been  hired, 

(a)  4  Campb.  375.  (6)  3  C.  4-  P.  349. 
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is  wrongfully  dismiesed,  he  may)  under  an  indebitatus 
count,  recover  compensation  for  the  service  actually 
rendered ;  but  the  point  has  never  been  distinctly  de* 
cided.  Gandelt  v.  Pontigny  {a\  indeed,  goes  the  length 
of  deciding  that  in  such  a  cose  the  servant  may  also 
recover  as  for  a  constructive  service  after  dismissal ;  but^ 
as  to  this  pointy  it  was  overruled  by  Archard  v.  Hor* 
nar(b\  approved  of  by  this  Court  and  the  Court  of 
Exchequer  in  Smith  v.  Hayward(c)  and  Fewings  v. 
Tiitdal{d).  Here  the  question  is  as  to  the  actual  ser- 
vice :  and  Cutter  v.  PWDeU{e)  and  HuUe  v.  Heightmnn{g) 
are  authorities  against  the  plaintiff.  The  principle  is 
laid  down  in  Cutter  v.  Powell  (c),  and  in  Lambum  r. 
Cruden  (A),  where  Tindal  C.  J.  says,  "  No  new  con- 
tract arises,  by  implication  of  law,  upon  a  nmple  dis- 
solution of  a  special  contract  of  hiring  and  service,  in 
Tespect  of  services  performed  under  stlch  special  contract 
previously  to  its  being  so  dissolved.**  Hnnche  v.  Cd- 
bum{i)  may  be  cited  for  the  plaintiff:  but  thededaratioii 
in  that  case  contained  a  special  count ;  and  it  does  not 
appear  that  the  plnintiff  was  there  held  entitled  to  re- 
cover under  the  common  counts.  [Lord  Campbell  C.  J. 
Could  not  this  plaintiff  have  recovered  for  the  broken 
quarter  in  the  former  action  ?  He  had  a  special  count.] 
It  must  be  taken  that  he  did  so  recover ;  and  he  can- 
not litigate  the  matter  again. 


Humfrey  and   Barnard^  contra.     The  jury  expressly 
limited  the  damages  in  the  first  action  so  as  to  exclude 

(o)  4  Cflmp6.375.  (6)  'S  C.^V.  ^49. 

(c)  1  A^  ^  jK.  544.  (rf)   1  Excfi,  995. 

(e)  G  T.  R.  3ttO.      Sec  LiUefj  r.  AVwm,  11  Q.  B,  742. 

(;?)  2  Bast,  145.  (A)  2  Man.  &   G.  253. 
(i)  8  Pin;.  14. 
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the  broken  quarter.     Hartley  v.  Harman  (a)  is  an  bu-  QtuefC»  Bench, 

thority  for  the  plaintiff:  there  it  was  held  that,  under ! 

a  special  count  for  dismissal  without  notice,  the  plain-        ^^^^^ 
tiff  could  not  recover  for  services  actually  rendered       P*>cocr. 
before  the    dismissal,   but  that   he   should   have   in- 
cluded them  in  a  common  count,  and  that  he  might 
make   them  the   subject    of   a  second   action.      The 
plaintiff  has  a  right    to  treat    the    contract   as    re- 
scinded after  the  defendant's  refusal  to   perform  it. 
The  law  on  this  point  is  clearly  expressed  in  Smithes 
note  to    Cutler  v.   Powell (b):    "The  next  exception 
to  the  general  rule,  that  no  action  of  indebitatus  as- 
sumpsit will   lie   while    the   special  contract  remains 
unperformed,  is  to  be  found  in  a  class  of  cases  which 
establish  the  proposition,   that  when  one   party  has 
absolutely  refused  to  perform,  or  has  incapacitated  him- 
self from  performing,  his  side  of  the  contract,  the  other 
party  may  rescind  the  contract,  and  sue  for  what  he 
has  already  done  under  it,  upon  a  quantum  meruit^ 
[Lord  Campbell  C.  J.    The  plaintiff  here  did  not  treat 
the  contract  as  rescinded ;  he  brought  his  former  actioii 
upon  the  contract.]      There  is  no  plea  to  raise  that 
point.     In  that  action  he  had  a  special  count  as  well  as 
a   common   count;    he   tried   the  claim    both   ways. 
Ptanche  v.    Colboum(c)  is  a  similar  case;   there  the 
plaintiff  had  both  a  special  and  common  counts. 

Lord  Campbell  C.  J.  I  am  extremely  sorry  if  the 
plaintiff  has  sustained  any  hardship  in  consequence  of 
the  course  which  this  litigation  has  taken :  but  we 
must  decide  this  case  according  to  the  principles  of 
law  ;  and,  according  to  those  principles,  I  have  not  the 

(o)  n  j1.  c5  E.  79S.  {b)  2  Smitfr$  L.  C  18. 

(c)  8  Ding,  14. 
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' claim  now  in  question.     The  plaintiff  was  hired  for 

GoonMAK  jj  ygjy,  ^|.  ^agea  payable  quarterly ;  and  in  the  middle 
FococK.  of  a  quarter  he  was  wrongfully  dismissed.  He  might 
then  have  rescinded  the  contract,  and  have  reco- 
vered  pro  rat&  on  a  quantum  meruit.  But  he  did 
not  do  this ;  he  sued  on  the  special  contract,  and  reco- 
vered damages  for  a  breach  of  it.  By  thb  course  he 
treated  the  contract  as  subsisting;  and  he  recovered 
damages  on  that  footing.  It  is  said  that  he  recovered 
in  that  action  in  respect  of  no  services  except  those 
of  the  past  quarters.  I  receive  with  profound  respect 
the  opinion  which  the  illustrious  Judge  who  tried  the 
former  action  is  said  to  have  expressed :  but  I  have  a 
clear  opinion,  and  I  must  act  upon  it,  that  the  jury 
in  assessing  damages  for  the  wrongful  dismissal  ought 
to  have  taken  into  the  account  the  plaintiff's  salary 
up  to  the  time  of  hb  dismissal  It  is  said  there  is 
now  no  plea  to  ndse  the  point.  The  plea  of  Non 
assumpsit  is  quite  sufficient :  it  obliges  the  plaintiff 
to  shew  a  debt  due;  and  that  could  be  only  by 
shewing  that  work  was  done  for  which  payment  could 
be  claimed  under  the  common  count.  Hartley  v. 
Harman  {a)  is  a  different  case ;  the  contract  was,  not 
for  a  year,  but  at  the  rate  of  so  much  per  annum,  the 
engagement  to  be  terminated  by  a  month's  notice  on 
either  side ;  and  the  special  count  was  for  not  giving 
the  month's  notice,  and  not  for  a  wrongful  dismissal : 
there  was  no  question  of  service  rendered  for  a  broken 
quarter  or  for  any  other  broken  period;  the  service 
rendered  was  a  complete  pcrfonnance  of  the  contract ; 
the  contract  was  a  completely  executed  contract  so  far 

(a)  11  A.iE.79S. 
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as  regarded  the  service.      Under  these  circumstances  QueenU  Bench, 

it  was  rightly  held  that  the  plaintiff  could  not  recover  ' 

on  the  special  count  for  his  actual  service,  but  that  he  Goodman 

should  have  had  a  common  count  as  on  an  executed  Pocock. 
contract,  and  that  he  might  set  himself  right  by   a 
second  action. 


Patteson  J.  I  am  not  aware  that  this  precise 
point  has  been  raised  in  any  case.  In  Smith  v.  i9ay- 
ward  (a)  money  was  paid  into  court,  and  in  Archard 
V.  Homor  {b)  there  was  a  tender,  enough  in  both  cases 
to  cover  the  service  up  to  the  time  of  dismissal;  so  that 
the  question  did  not  arise  in  either  of  those  case& 
Hartley  v.  Harman  (c)  was  treated  as  a  mere  case  of 
a  month's  notice  or  a  month's  wages:  the  contract 
said  nothing  about  a  month's  wages,  but  it  was  so 
treated;  so  the  dismissal  was  not  wrongful:  the  only 
fault  was  the  non-payment  of  a  month's  wages.  The 
damages  in  such  a  case  are  liquidated;  but,  according  to 
Fewings  v.  Tisdal  (d)  they  cannot  be  recovered  under 
an  indebitatus  count.  Mr.  Smith  in  the  note,  already 
cited,  to  Cutter  v.  Powell (e),  says,  perhaps/*  the  result 
of  the  authorities  on  this  subject  may  be,  that  a  clerk, 
servant,  or  agent,  wrongfully  dismissed,  has  hb  election 
of  three  remedies:  viz.,  that,  1.  He  may  bring  a  special 
action  for  his  master's  breach  of  contract  in  dismissing 
him,  and  this  remedy  he  may  pursue  immediately." 
"  2.  He  may  wait  till  the  termination  of  the  period  for 
which  he  was  hired,  and  may  then,  perhaps,  sue  for  his 


(a)  1  A.^  E,  544.  (6)  3  C.  ^  P.  349. 

ic)  n  A.^  E.  793.  {d)  1  Exch,  295. 

(tf)  2  Smith* s  L,  C,  p.  20. 
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whole  wages,  in  indebitatus  assumpsit^  relying  on  the 
doctrine  of  constructive  pervice,  Gandell  \,  Pon-- 
tiffny^\a);  "  3,  He  may  treat  the  contract  as  rescinded, 
and  may  immediately  sue,  on  a  quantum  meruit,  for  the 
work  he  actually  perfoitoed,  Blanche  \.  Colbum"(b), 
I  think  Mr.  Smith  has  very  properly  expressed  himself 
with  hesitation  as  to  the  second  of  the  above  proposi- 
tions :  it  seems  to  me  a  doubtful  points  The  plaintiff 
in  this  case  has  selected  two  out  of  the  three  remedies 
suggested;  he  has  sued  specially  on  the  contract  for 
the  wrongful  dismissal,  and  also  on  the  quantum  meruit 
for  his  actual  service,  treating  it  as  a  rescinded  con- 
tract. To  bring  indebitatus  assumpsit  he  must  rescind 
the  contract.  Planchk  v.  Colbum{b\  on  which  case, 
principally,  we  granted  this  rule,  is  not  satisfactorily 
reported.  There  were  two  counts  in  the  declaration ; 
and  it  does  not  appear  on  which  the  verdict  was  taken. 
The  defence  appears  to  have  been  that  the  plaintiff  had 
entered  into  a  new  contract;  but  the  jury  negatived 
that.  Tindal  C.  J.  says :  '^  I  agree  that,  when  a  special 
contract  is  in  existence  and  open,  the  plaintiff  cannot 
sue  on  a  quantum  meruit:  part  of  the  question  here, 
therefore,  was,  whether  the  contract  did  exist  or  not.r 
It  distinctly  appeared  that  the  work  was  finally  aban- 
doned ;  and  the  jury  found  that  no  new  contract  had 
been  entered  into.  Under  these  circumstances  the 
plaintiff  ought  not  to  lose  the  fruit  of  his  labour.""  The 
Lord  Chief  Justice,  certainly,  is  reported  as  if  he  con- 
sidered the  plaintiff  entitled  to  recover  on  the  quantum 
meruit.  It  may  be  that  the  plaintiff  was  content  to 
treat  the  contract  as  rescinded  and  take  damages  pro 


(a)  4  Camph.t\75, 


(/>)  S  Bing.  14, 
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ratS,  which  would  bring  the  case  within  Mn  Smithes  Qveen'a  Bench. 

third  proposition.     The  damages  now  claimed  by  the ' 

present  plaintiff  are  only  for  the  period  of  service  Goodmak 
dnrlng  the  broken  quarter  in  which  he  was  dismissed.  .Pocock. 
In  Hartley  y.  Harmon  (a)  all  the  seryice  had  passed 
into  indebitatus  assumpsit.  Here  the  service  for  the 
broken  quarter  has  not  so  passed.  The  plaintiff  did 
not  rescind  the  contract,  but  sued  upon  it;  and  the 
damages  given  to  him  in  his  special  action  must  be 
taken  to  have  been  awarded  to  him  in  respect  of  the 
period  subsequent  to  the  last  complete  quarter  which 
he  served.     I  think  this  rule  must  be  discharged. 

Coleridge  J.  In  a  case  like  this  the  servant  may 
either  treat  the  contract  as  rescinded  and  bring  indebi- 
tatus assumpsit,  or  he  may  sue  on  the  contract ;  but  he 
cannot  do  both ;  and,  if  he  has  two  counts,  he  must  take 
the  verdict  on  one  only.  Here  the  plaintiff  elected  to 
sue  on  the*  contract ;  and  he  cannot  now  sue  in  this 
form. 

Erle  J.  I  am  of  the  same  opinion.  The  plaintiff 
had  the  option  either  to  treat  the  contract  as  rescinded, 
and  to  sue  for  his  actual  service,  or  to  sue  on  the  con- 
tract for  the  wrongful  dismissal.  He  chose  the  latter 
course;  and  he  cannot  now  turn  round  and  try  the 
former  course.  As  to  the  other  option  referred  to  by 
Mr.  Smithy  I  think  that  the  servant  cannot  wait  till  the 
expiration  of  the  period  for  which  he  was  hired,  and 
then  sue  for  his  whole  wages  on  the  ground  of  a  con- 
structive service  after  dismissal.     I  think  the  true  mea- 


(a)   1 1  ^.  §• /?.  798. 
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sure  of  damages  is  the  loss  sustained  at  the  time  of  the 
dbmissaL  The  servant^  after  dismissal,  may  and  ought 
to  make  the  best  of  his  time ;  and  he  maj  have  an 
opportunity  of  turning  it  to  advantage.  I  should  not 
say  any  thing  that  might  seem  to  be  a  doubt  of  Mr. 
SmUKs  very  learned  note,  if  my  opinion  on  this  point 
were  not  fortified  by  the  authority  of  the  Court  of 
Exchequer  Chamber  in  JSlderton  v.  JEmmens  (a). 

Rule  discharged  (4> 

(a)  6  Com,  B,  160.,  in  Exchequer  Ch.,  reyening  the  judgment  of 
CP.  in  Elderion  t.  Emment,  4  Com,  B,  479. 

(6)  Reported  by  if.  DavUon^  Esq. 


Friday^ 
Jkfiff  7th 


Day  against  Smith. 


D 


EBT.     The  third  count  was  on  a  bill  of  exchange 


To  declaration 

uining  counu,  for  12/.  lO^.^  drawu  by  defendant  on  James  Mac- 

fendant"Min!"  '^«"»  payable  to  defendant's  order,  indorsed  by  de- 
iiff^abni"of "  fondant  to  plaintifii  and  not  paid  on  presentment,  of  all 

t^Mof  ^ihlch  ^^^^^  ^^*  (^0*^^^®  *^  defendant).  The  fourth  count  was 
Mas  dis-  for  500/.  due  for  goods  sold  and  delivered.     The  fifth 

lionourcdy 

averring  notice   couut  was  for  427/.  10^.  fouud  duc  ou  an  account  stated. 

to  defendant : 

4.,  for  500/L  duc  Plea  3 ;  "As  to  the  thii-d  count,  and  as  to  another  sum 
and  delivered :  of  12/.  10^.,  parcel  of  the  fourth  couut,  and  another  sum 
foun°ddueon'   of  12/.  10^.  parcel  of  the  last  count,  and  the  damages 

an  account 
stated:  de- 
fendant pleaded,  as  to  the  Sd  count,  nnd  as  to  12/.  10$,,  parcel  of  the  sum  in  the  4th 
count,  and  another  sum  of  12/.  10s.,  parcel  of  the  sura  in  the  5th  count,  and  the  damages : 
That  there  never  was  more  tluin  12/.  10«.  due  in  respect  of  the  recited  debts :  that  the  ac- 
count stated  was  in  respect  of  12/.  lOi.,  parcel  &c,  in  the  4th  count :  and  that,  after  the 
accruing  of  the  debts  mentioned  in  the  4th  and  5th  counts  and  introductory  part  of  the  plea, 
defendant  indorsed  and  delivered  tlie  bill  mentioned  in  the  Sd  count  to  plaintiff,  and  plain- 
tiff received  it,  for  the  said  debts  and  all  causes  of  action  in  respect  thereof:  and  that  de- 
fendant had  not  due  notice  of  dishonour.     Veriiication. 

Held  a  bad  plea,  because  it  travened  the  notice  of  dishonour  without  tendering  an  issue 
to  the  country 
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in  respect  thereof,"  "  that  there  never  was  more  than  Qvecn't  Bench. 

12/.  lOs,  due  from  defendant  to  picdntiff  in  respect  of [_^ 

the  debts  in  the  introductory  part  of  this  plea  men-  ^^^ 
tioned :  and  that  the  said  sum  of  12/.  lO^.,  parcel  of  >  Suit^. 
the  last  count,  was  an  account  stated  of  and  in  respect 
of  the  said  sum  of  12^  10«.  parcel  of  the  fourth  count: 
and  that,  after  the  accruing  of  the  said  debts  in  the 
fourth  and  last  counts  in  the  introductory  part  of  this 
plea  mentioned,  and  before  the  commencement  of  this 
suit,  to  wit  on  "  &c.,  defendant  "  indorsed  the  said  bill 
of  exchange  in  the  third  count  mentioned  to  the  plain- 
tiff, and  delivered  the  same  to  him,  for  and  on  account 
of  the  said  debts  and  all  causes  of  action  in  respect 
thereof,  and  the  plaintiff  then  took  and  received  the 
same  for  and  on  accoimt  thereof;  and  the  defendant 
saith  that  he  had  not  due  notice  of  the  dishonour  of  the 
said  bill  of  exchange  as  in  the  third  count  alleged: 
and  this  ^  &c. :  verification. 

Demurrer,  assigning  for  causes :  That  so  much  of  the 
third  plea  as  relates  to  due  notice  of  dishonour  ought 
to  have  concluded  to  the  country,  and  not  with  a  veri- 
fication, and  the  residue  ought  to  have  concluded  with 
a  verification:  That  the  plea  improperly  combines  a 
traverse  of  an  allegation  in  the  third  count  with  matter 
in  confession  and  avoidance  of  other  parts  of  the  de- 
claration :  And  that  the  said  third  plea  is  double,  in 
this,  that  it  contains  distinct  independent  averments, 
one,  being  the  first,  that  there  never  was  more  than 
12/.  10s.  due  from  the  defendant  to  the  plaintiff  in 
respect  of  the  debts  in  the  introductory  part  of  the  third 
plea  mentioned,  and  others  identifying  the  several  sums 
of  12/.  10.^.  so  as  to  shew  they  constituted  one  debt  of 
that  amount ;  and  cither  the  said  first  of  thq  said  aver- 

Q  Q  3 
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*        themselves,  would  in  substance  have  been  sufficient  for 


^^^  the  defence:  And  that  it  is  doubtful  and  ambiguous 
BnatL  whether  the  sud  first  of  the  said  averments  means  the 
same  thing  as  the  said  others,  or  whether  the  plea  does 
not  mean,  even  if  the  said  others  are  untrue,  still  to 
assert  that  by  some  means  no  more  than  12/.  10«.  waa 
due :  And  that  the  said  first  averment  is  not  properly 
connected  with  the  said,  others  so  as  to  shew  that  both 
mean  the  same  thing :  And  that  it  is  doubtful  whether 
the  said  first  averment  is  not  intended  to  operate  as  a 
plea  of  Never  indebted  to  the  whole  or  part  of  the 
12L  lOs.,  the  amount  of  the  bilL    Joinder. 

Unthank,  for  the  plaintifil  The  defendant  should 
have  pleaded  to  the  third  count  separately,  concluding 
to  the  country.  It  may  be  admitted  that  a  plea  merely 
identifying  the  causes  of  action  in  the  last  two  counts, 
and  answering  those  counts,  would  have  been  good,  on 
the  authority  of  Mee  v.  Tomlinson  (a),  if  properly  con- 
cluded; but  the  defendant  cannot  answer  the  three 
counts  In  one  plea,  and  conclude  with  a  verification  which 
is  bad  as  to  one  of  them,  though  right  as  to  the  other 
two.  The  mode  of  pleading  in  such  a  case  is  pointed 
out  in  Rayner  v.  Wright  (b).  Accustomed  forms  should 
be  preserved.  If,  indeed,  the  plea  here  could  be  framed 
so  as  to  embrace  the  several  matters  contained  in  it,  the 
present  conclusion  would  be  right :  but  the  combination 
leads  to  great  embarrassment,  the  causes  of  action  in  the 
third  count,  and  in  the  fourth  and  fifth,  being  ho  mate- 
rially difierent.     [Lord  Campbell  C.  J.     The  question 

(a)  ^  A.tf  E,  262.  (6)  3  Q.  A  92J.  926. 


T. 


XIII.  VICTORIA.  58» 

is  if  the  plea  be  not  bad  as  to  the  third  count  at  any  QiMm'«  Benek. 

late.     K  it  is,  it  is  bad  altogether.]     The  defences  are  

different  as  to  this  count  and  the  other  two.    (He  was         ^^ 
^hen  stopped  by  the  Court) 

Carriey  contrft.  It  has  long  been  an  established  mode 
of  pleading  to  aver  the  identity  of  causes  of  action 
stated  in  several  counts,  and  give  one  answer  applying 
to  all ;  Sheldon  v.  Clipsham  (a),  Mee  v.  TomUnson  (i)b 
The  complaint  might  always  be  made  that  the  plaintiff* 
is  driven  to  admit  either  the  identity  or  the  answer. 
Where  the  same  sum  is  claimed  in  two  counts,  the 
defendant  is  obliged  to  limit  his  answer  to  the  one 
sum  actually  cldmed :  if  the  plea  professes  to  answer 
OS  to  one,  and  will  apply  to  two,  it  is  bad  for  duplicity ; 
RawUnson  v.  8hand{c).  [Lord  Campbell  C.J.  The 
answer  to  one  count  is  not  bad  merely  because  the 
same  answer  applies  to  another.]  Whenever  one  fact 
is  an  answer  to  several  counts,  the  proper  course  ii^ 
to  identify  the  causes  of  action,  and  plead  the  answer 
as  to  oil.  [Lord  Campbell  C.  J.  If  it  can  be  done 
consistently  with  other  rules  of  pleading.  Where  your 
plea  consists  in  traversing  a  fact  in  one  of  the  counts, 
you  must  consider  that  as  a  count  by  itself,  and  con- 
clude to  the  country.]  The  rules  as  to  conclusion  of 
pleas  have  not  been  deemed  inflexible ;  this  is  shewn 
by  the  decisions  as  to  Ne  uncques  executor  in  the 
Queen's  Bench  and  Exchequer  Chamber  and  in  the 
Common  Fleas ;  Scott  v.  Wedlake  (rf),  Wood  v.  Kerry  (e). 
The  Court  will  not  defeat  the  pleading  by  a  technical 

(a)    r.  Hay.  4-19.  ;   See  S.  C.  2  (T.)  Jones,  15H. 

ib)  4  A.  ^  E.  -26-*.  (c)  5  Af.  ij  tr.  468. 

(e/)  7  Q.  B,  766\  (c)  t»  Com.  B.  513. 
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[__  there  is  something  on  which  a  separate  issue  to  the 


D-^^  country  might  have  been  taken.  To  do  so  here  would 
&Mmu  be  insisting  upon  two  pleas  where  one  would  suffice. 
An  analogous  case  is  that  in  which  the  defendant  pleads 
that  he  was  not  indebted  to  the  amount  of  40^.,  and 
that  a  Court  of  Bequests  has  jurisdiction.  There,  as 
liord  Denman  C.  J.  said,  delivering  the  judgment  of  the 
Court  in  Burroughs  v.  Hodgson  (a),  "  the  form  usually 
adopted  is  in  truth  a  denial  of  part,  and  a  confession 
and  avoidance  of  the  residue  of  the  declaration."  [Co/^ 
ridge  J.  How  would  you  shape  the  replication  here  ? 
I/ord  Campbell  C.  J.  Suppose  the  plaintiff's  case  to 
be  that  there  was  due  notice  of  dishonour,  but  that  the 
causes  of  action  were  not  identical]  It  would  be 
enough  to  reply  that  the  sums  were  distinct,  as  the 
Court  sdd  in  Sheldon  v.  Clipsham  (i),  where  the  plea 
was  that  two  sums,  claimed  in  different  counts,  were 
the  same  cause  of  action,  and  that  this  was  satisfied. 

Unthank  was  not  heard  in  reply. 

Lord  Campbell  C.  J.  This  plea  is  clearly  bad. 
"With  great  research,  no  precedent  for  it  has  been  found. 
It  has  been  shewn  that  a  defendant  may  plead  the 
identity  of  several  alleged  causes  of  action :  but  then 
he  must  plead  correctly  what  is  an  answer  to  each 
cause.  There  is  no  precedent  for  a  plea  which  con- 
cludes well  for  one  cause  of  action,  but  not  at  all  so  for 
another.  If  the  causes  of  action  are  not  such  as  pro- 
perly fall  within  a  single  conclusion,  great  difficulty  is 

(a)  9  ^,  »5-  E.  499.  (b)   T,  Jlmj.  449. 
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thrown  upon  tbo  plaintiff.  These  subtleties  are  not  to 
be  encouraged.  If  special  pleading  admitted  them,  the 
sooner  it  were  abolished  the  better. 

Patteson  J,  If  this  plea  had  been  pleaded  in 
answer  only  to  the  third  count  it  would  have  been 
demurrable,  as  directly  traversing  a  material  allegation 
of  that  count,  and  yet  concluding  with  a  verification. 
Then  I  cannot  understand  how  such  a  plea  is  rendered 
good  by  making  it  an  answer  to  two  other  counts  also. 
Identity  of  the  causes  of  action  is  alleged ;  but  that  is 
only  a  step :  the  defendant  should  still  plead  such  a 
pica  as  would  be  good  if  pleaded  to  each  count  severally. 

COLEBIDGE  and  Erle  Js.  concurred. 

Judgment  foi:  plaintiff. 
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Oliver  Morris  against  Walker. 


ASSUMPSIT.      The  declaration    began    "  Oiver  Declaration  by 
,•....  O.  Af.,  stating 

Morris  J  the  plaintiff  in  this  suit,  by  "  &c.,  **  com-  that  B,  made 
plains " :    it   then   stated   that  Charles  Edtcin  Ballam  note  for  2?/., 

payable  "  to  the 
order  of  0,  3/.**  three  months  aAer  date,  and  delivered  it  to  <*  the  itaid  0.  A/.*"  and 
"the  said  O,  A/.*'  indorsed  to  defendant,  and  defendant  indorsed  to  plaintif!':  dishonour  and 
notice.  Plea,  that  0,  3/.,  stated  in  the  count  to  have  indorsed  to  defendant,  and  the  plain- 
tiff, arc  one  and  the  same  person. 

Replication.  That,  before  the  indorsement  &e.,  B,  was  indebted  to  plaintiflf  in  SS/., 
and  it  was  agreed  between  plaintiff  and  J9.,  at  J9.*s  request,  he  being  unable  to  pay,  that 
he  should  give  plaintiff,  who  would  accept  and  take,  on  account  of  such  debt,  B.\  note 
for  23/.,  payable  at  three  months,  which  time  plaintiff  should  give  for  payment,  pro- 
Tided  B,  would  procure  defendant  to  indorse  the  note  for  the  purpose  of  securing  payment, 
and  by  way  of  guarantee ;  of  which  premises  defendant  had  notice,  and  assented  and  agreed 
thereto:  and  thereupon,  in  pursuance  of  the  agreement,  B»  made  and  delivered  the  note  to 
plaintiff,  on  account  &c.,  and  plaintiflf,  in  furtherance  of  the  agreement  and  not  otherwise, 
and  without  any  consideration  or  value  in  that  behalf,  indorsed  to  defendant  as  in  the 
declaration  mentioned,  in  order  that  defendant  might,  in  pursuance  and  furtherance  of 
the  agrcciucnt,  and  not  otherwisei  indorse  ti)e  same  note  to  plaintiff  for  the  purpose  afore- 
said ;  and  defendant  accordingly,  in  pursuance  of  the  agreement  and  for  the  purpose  afore- 
said and  not  otherwise,  indorsed  the  same  tu  plaintiH';  which  is  the  indorsement  to  him  in 
the  declaraiion  mentioned. 

Held,  on  demurrer,  no  departure,  and  an  answer  to  the  plea. 
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made  his  promissory  note^  and  thereby  promised  **  to 
pay  to  the  order  of  Oliver  Morris*^  2SL,  three  months 
after  date>  and  delivered  the  note  to  the  said  Oliver 
Morris,  and  the  said  Oliver  Morris  then  indorsed  the 
same  to  the  defendant,  and  the  defendant  then  indorsed 
the  same  to  the  plaintiff:  averment  that  the  note  was 
presented,  hut  Ballam  did  not  pay:  notice  to  defendant, 
and  promise  by  him  to  pay.  Count  on  an  accoimt  stated. 

Plea  6,  to  the  first  count:  That  the  said  OUver 
Morris,  the  person  in  the  first  count  mentioned  as  th^ 
payee  of  the  said  supposed  promissory  note,  and  as  the 
indorser  thereof  to  the  defendant,  and  the  said  plaintiff, 
are  one  and  the  same  person,  and  not  other  and  different 
persons.     Verification. 

There  were  six  other  pleas,  on  which  issues  to  the 
country  were  joined. 

Replication  to  plea  6.  That,  before  and  at  the  time 
of  the  alleged  indorsement  by  the  plaintiff  of  the  said 
promissory  note,  the  said  C.  E.  Ballam  was  and  stood 
indebted  to  the  plaintiff  in  a  large  sum  of  money,  to  wit 
2SL,  to  wit  for  goods  before  then  sold  and  delivered  by 
plaintiff  to  him ;  and,  the  said  C.  E,  B.  being  so  in- 
debted, thereupon,  to  wit  on  &c.,  and  before  the  making 
of  the  said  promissory  note,  it  was  agreed  by  and  be- 
tween plwitiff  and  the  said  C  E,  B.,  at  his  request,  he 
then  being  imable  to  pay  the  said  debt  in  cash,  that  he 
should  give  to  the  plaintiff,  who  would  then  accept  and 
take,  the  promissory  note  of  the  said  C,  E.  B.  for  and 
on  account  of  the  said  debt,  and  whereby  he  the  said 
C  E,  B.  should  promise  to  pay  to  the  order  of  plaintiff 
the  sum  of  23L  at  three  months  from  the  date  thereof, 
and  that  plaintiff  should  give,  which  he  accordingly  did, 
time  to  C  E.  B.  for  payment  of  the  said  debt  until 
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such  promissory  note  should  become  dae  and  payable,  Quetm*t  JBtnch. 

provided  that  the  said  C.  JE.  B.  would  procure  the  de-  * 

fendant  to  indorse  the  said  promissory  note  to  the       Mouu 
plaintiff  for  the  purpose  following,  to  wit  for  and  on      Wauub. 
account  of,  and  to  secure  the  payment  of,  the  said  debt 
so  due  as  aforesud  from  C  E.  B.  to  plaintiff,  and  by 
way  of  guarantee  to  plaintiff  for  the  due  and  punctual 
payment  by  C.  E.  B.  to  plabtiflf  of  Buoh  promissory 
note;  of  all  which  premises  defendant  before  and  at 
the  time  of  indorsing  the  same  note  as  hereinafter  men- 
tioned had  full  notice,  and  assented  and  agreed  thereto ; 
and  thereupon,  in  pursuance  of  the  said  agreement  of 
the  said  C.  E.  B.,  he  the  said  C*  E.  B.,  to  wit  on  &a, 
for  and  on  account  of  the  said  debt,  accordingly  made 
and  deUvered  the  said  promissory  note  to  the  plaintiff 
in  the  declaration  mentioned:  And  plaintiff  further 
ssuth  that  he  did  then,  and  in  furtherance  of  the  same 
agreement  and  not  otherwise,  and  without  any  con- 
sideration or  value  whatsoever  in  that  behalf,  indorse 
the  said  promissory  note  to  the  defendant  as  in  the 
declaration  mentioned,  to  wit  for  the  purpose  and  in 
order  that  defendant  might,  in  pursuance  and  further- 
ance of  such  agreement,  and  not  otherwise,  indorse  the 
same  promissory  note  to  the  plaintiff  for  the  purpose 
aforesaid  in  that  behalf,  and  .not  otherwise ;  and  the 
defendant  did  then,  to  wit  on  the  same  day  and  year 
aforesaid,   accordingly  and  in  pursuance  of  the  said 
agreement,  and  for  the  purpose  aforesaid  in  that  behalf 
and  not  otherwise,  indorse  the  same  to  the  plaintiff: 
which  is  the  indorsement  to   him   in  the   declaration 
mentioned.     Verification. 

Demurrer,  assigning  for  causes :  That,  although  the 
plaintiff  in  the  first  count  alleges  the  defendant  to  have 
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.  yohimexr.  Lecome  liable  to  him  solely  by  reason  of  bis  having 

1850  ... 
]^  indorsed  to  the  plaintiff  the  said  promissory  note,  and 


3foKfti8  according  to  the  tenor  of  his  indorsement,  yet  the  re- 
VALstft.  plication  discloses  that  the  defendant's  liability  upon 
his  indorsement  is  wholly  dependent  on  the  supposed 
agreement  stated  in  the  replication  as  precedent  to  the 
making  and  indorsing  of  the  said  promissory  note ;  and 
that,  in  so  stating  the  said  agreement  as  the  ground  of 
the  defendant's  liability,  and  in  admitting  the  said 
Oliver  Morris  the  alleged  indorser  to  be  the  same  person 
as  the  said  Oliver  Morris  the  plaintiff,  the  replication  is 
a  departure  from  the  said  first  count :  And  that  the  said 
alleged  agreement  ought  to  have  been  declared  upon 
specially ;  and  the  facts  in  the  said  replication  stated  as 
a  supposed  answer  to  the  said  plea  ought  to  have 
appeared  upon  the  declaration :  That  the  replication  is 
also  insufficient  in  not  shewing  that  any  and  what 
proper  or  valid  consideration  existed  for  the  defendant's 
indorsement  of  or  liability  upon  the  said  alleged  pro* 
missory  note :  That  it  does  not  appear  when  such  in- 
dorsement by  the  defendant  in  fact  took  place,  and 
whether  before  or  after  the  giving  of  time  to  the  said 
C.  E,  B.y  or  whether  before  or  after  the  time  so  to  be 
given  had  expired :  That  it  does  not  appear  that  de- 
fendant was  any  party  to  the  alleged  agreement  for  for- 
bearing and  giving  time  to  C.JE.B.,  or  whether  any  pro- 
mise or  arrangement  took  place  in  respect  of  such  for- 
bearance between  plaintiff  and  defendant :  That  it  does 
not  appear  whether  any  agreement  to  the  effect  in  the  re- 
plication supposed,  or  any  memorandum  or  note  thereof, 
was  ever  made  in  writing  and  signed  by  the  defend- 
ant ;  nor  does  it  appear  that  it  was  any  part  of  the 
said  supposed  agreement  or  arrangement  that  the  said 
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supposed  promissory  note  should  be  Indorsed  by  plain* 
tiff  to  defendant  before  the  supposed  indorsement  by 
defendant  to  pl^ntiff ;  nor  is  it  alleged  with  reasonable 
certainty  whether  the  consideration  for  the  suppose  I 
indorsement  by  defendant  was  the  giving  of  time  to 
C  E.  B.  as  in  the  said  plea  mentioned,  or  whether  upon 
any  other  or  what  consideration  the  defendant  so  in- 
dorsed :  Also  that  it  does  not  appear  whether  the  said 
supposed  debt  of  C.  E.  B.  to  the  plidntiff  had  been  paid 
or  not,  or  was  due  and  owing  or  not,  to  the  plaintiff  at 
the  time  of  the  commencement  of  this  suit.  And  that 
the  replication  is  in  other  respects  &c.  Joinder. 
The  demurrer  was  argued  in  Easter  term,  1850  (a). 


Queeii's  lienchm 

1850. 

MoftRIS 
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Hugh  mUy  for  the  defendant.  The  declaration  could 
not  of  itself  be  good  unless  Oliver  Morris^  who  sues  on 
this  note  as  the  defendant's  indorsee,  were  a  different 
person  from  Oliver  Morris  the  payee,  who  indorsed  it 
to  the  defendant;  Bishop  v.  Hat/ward (b).  Then  the 
replication  alleges  that,  although  Morris  the  plaintiff 
and  Morris  the  indorser  are  the  same  person,  the  plain- 
tiff may  still  recover  by  reason  of  the  collateral  agree- 
ment. But  that  introduces  a  new  ground  of  action, 
and  is  a  departure.  This  point  was  under  consideration 
in  Wilders  v.  Stevens  (c),  where  the  Court  thought  that 
a  replication  like  the  present  was  maintainable,  but  no 
judgment  was  given  as  to  departure,  the  replication  not 
being  demurred  to  on  that  ground.  In  Boulcott  v. 
Woolcott  (d)f  however,  the  objection  was  taken  by  spe- 


(a)  ^pril  26th.     Before  Lord  Campbell  C.  J.»  PaUeton^  Wightman  and 
iVfc  Js. 

(b)  4  r.  R,  470.  (c)  15M.^  JF.  208. 
(d)  16  If.  ^  H".  584. 
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cial  demurrer ;  and  the  Court  of  Exchequer  held  that 
the  replication  was  a  departure.  Afterwards,  in  SmiA 
V.  Marsack  {a\  a  similar  replication  was  held  to  be  no 
departure:  but  there  sufficient  stress  was  not  Imd  in 
argument  upon  the  circumstance  that  the  declarataon, 
of  itself,  shewed  an  absence  of  right  to  sue  as  indorsee. 
Prince  Y.  Brunatte{b),  there  cited  as  decisive  agunst 
the  objection,  is  not  in  point  The  indorsement  here 
stated  in  the  declaration  must  be  taken  to  be  an  in- 
dorsement according  to  the  custom  of  merchants:  in 
the  old  form  of  pleading  it  would  have  been  averred 
that  the  plaintiff  indorsed  to  the  defendant,  and  thereby 
appointed  the  sum  mentioned  in  the  note  to  be  paid  to 
him.  Then,  in  the  replication,  the  plaintiff  attempts 
to  shew  a  state  of  facts  inconsistent  with  this.  [^Patte- 
ion  J.  The  indorsement  to  the  defendant,  according 
to  the  replication,  was  sam  recours.  You  say  that  it 
shoidd  have  been  so  described  in  the  declaration.]  It 
should.  [^Erle  J.  How  is  this  necessary,  where  the 
ground  of  action  is  a  subsequent  indorsement  ?  Lord 
Campbell  C.  J.  The  last  indorsement  is  that  relied 
upon,  both  in  the  count  and  in  the  replication.  As  to 
the  first  indorsement,  by  the  custom  of  merchants,  a 
party  may  indorse  either  with  liability  in  himself  or 
without.  The  count  here  leaves  the  nature  of  the  in- 
dorsement equivocal :  the  replication  shews  it  to  have 
been  sans  recours,']  In  Co.  LiiL  304.  a.  it  is  stated  that 
^^  A  departure  in  pleading  is  said  to  be  when  the  second 
plea  containeth  matter  not  pursuant  to  his  former,  and 
which  fortifieth  not  the  same :  "  and  these  instances  are 
given :  ^^  When  a  man  in  his  former  plea  pleadeth  an 
estate  made  by  the  common  law,  in  the  second  plea 

(a)  C  Com.  B.  4S6.  (6)  1  Ntw  Co,  435. 
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regularly  he  shall  not  make  it  good  by  an  act  of  par-  Queen's  Bench. 

liament.     So  when   in   his  former  plea  he  intituleth 1_ 

himself  generally  by  the  common  law,  in  his  second  Mo»»w 
plea  he  shall  not  enable  himself  by  a  custom,  but  should  Waleee. 
have  pleaded  it  first."  It  is,  therefore,  a  departure  if 
the  replication  alleges  a  state  of  iacts,  and  proceeds  upon 
a  legal  foundation  of  title,  different  from  that  shewn 
by  the  declaration :  and  such  is  the  casa  here.  It  must 
be  contended,  for  the  plaintiff,  that  the  word  "in- 
dorsed "  may  bear  different  meanings  in  the  count  and 
in  the  replication  ;  but,  if  so,  the  late  abridged  forms  of 
pleading  are  an  evil.  [Lord  Camphetl  C.  J.  The  old 
form  did  not  specifically  describe  an  indorsement  sans 
recours.']  In  Britten  v*  Webb  (a)  a  transaction  like  that 
replied  in  the  present  case  appeared  by  the  declaration ; 
and  the  Court  held  that  the  plaintiff  could  not  recover 
by  the  custom  of  merchants  that  which  by  the  same  cus- 
tom he  was  bound  to  pay  the  defendant.  {Patteson  J. 
Non  constat  that,  if  a  proper  consideration  had  there 
appeared  for  the  defendant's  indorsement,  the  plaintiffs 
would  not  have  recovered.  Erie  J.  You  are  endea- 
vouring to  shew  that  a  very  common  form  of  security 
cannot  be  made  good  in  pleading.]  Further,  it  is  not 
alleged  with  certainty  that  the  defendant  was  party  to 
the  agreement  relied  upon,  the  replication  stating  merely 
that  he  had  notice  of  the  premises,  and  "  assented  and 
agreed  thereto,"  not  saying  with  whom  he  agreed.  [  Cole^ 
ridge  J.  Surely  it  myst  be  taken  to  be  an  assent  given 
to  the  plaintiff.]     {^Hill  did  not  press  this  objection.) 

Willesy  contri,  stated,  as  to  Boulcott  v.  Woolcott{b)^ 
that  the  Court  of  Exchequer  did  not  in  fact  give  any 

(a)  2  i?.  j*  a  483.  (6)  16  A/.  ^  IK  584. 
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decision  on  the  point  of  departure ;  but  that  he,  being 
counsel  for  the  plaintiffs,  and  being  aware  that  another 
defect  in  the  replication  was  material,  accepted  leave  to 
amend :  and  that  the  action  was  afterwards  settled. 

The  argument  for  the  defendant  here  would  make  it 
impossible  to  sue  on  this  kind  of  security  at  all.  As  to 
the  point  of  departure,  no  authority  for  the  defendant 
is  shewn  except  Boulcott  y.  Woolcott  (a)  and  Co.  Litt 
304.  a.  Lord  Cokeys  doctrine  is  not  disputed ;  but  he 
refers  to  cases  where  a  plaintiff,  after  declaration,  sets 
up  a  substantially  new  ground  of  action.  That  which 
merely  fortifies  the  count  is  not  a  departure:  as  in 
Butler  V.  The  President  of  the  College  of  Physicians  (i), 
where  the  right  of  action  was  grounded  on  statute,  and 
the  defendant  pleaded  a  subsequent  act  as  controuling 
the  first,  and  the  plaintiff  replied  a  still  later  statute 
confirming  the  first,  '^  notwithstanding  any  statute  or 
ordinance  to  the  contrary.^  The  plaintiff  here  founds 
his  right,  throughout,  on  the  indorsement  of  a  negotiable 
security:  the  replication  merely  explains  away  a  cir- 
cumstance introduced  by  the  defendant  as  conflicting 
with  that  right.  The  declaration  is  not  in  itself  bad ; 
for  it  is  at  most  ambiguous  whether  the  plaintiff  is  the 
same  person  with  Morris  who  indorsed  to  the  defendant ; 
and  the  defendant  is  not  at  liberty,  after  pleading  over, 
to  construe  such  an  expression  adversely  to  the  plaintiff. 
A  prima  facie  title,  therefore,  is  shewn ;  and  the  plaintiff 
was  not  bound  to  state  every  particular  of  his  title  at 
the  first  step.  It  is  sufficient  if  the  replication  shews 
that  the  indorsement  to  the  defendant  was  without 
valuable  consideration  to  the  plaintiff,  and,  practically. 


(a)  16  3/.^  W.  584. 


(6)  Cf  0.  Car,  Q56. 
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sans  recours.     There  is  no  rule  that,  in  a  county  an   Qv^enU  Bench. 

indorsement  without  value  must  be  specially  so  de-  1_ 

scribed.  In  Bishop  v.  Hay  ward  {a)  the  plaintiff  him-  **^**» 
self  seems  to  have  shewn  by  the  declaration  that  he  Wi«i», 
was  the  person  who  indorsed  to  the  defendant.  But 
Lord  Kenyan  admitted  that  there  might  be  a  state  of 
things  in  which  a  pkdntiff  might  recover  as  indorsee 
from  a  party  to  whom  he  had  himself  indorsed.  The 
decision  in  Britten  v.  Webb  (b)  turned  upon  the  want  of 
consideration :  the  Judges  cannot  have  meant  that  an 
action  was  in  no  case  maintainable  on  the  kind  of 
contract  there  stated.  In  BoulcoU  v.  fVoolcott  (c)  the 
question  of  departure  was  not  even  argued  on  behalf  of 
the  plaintiffs.  Smith  v.  Marsack(d)  is  a  direct  au- 
thority. [Lord  Campbell  C.  J.  The  only  answer 
given  to  it  is  that  it  was  not  argued  as  the  present  case 
is.]  Maule  J.  said  there  (e):  ^^  We  think  the  declaration 
means  that  there  was  an  indorsement  by  Owen  Smith^^ 
(the  plaintiff)  '^  that  passed  the  property  in  the  bill: 
the  plea  is^  that  that  was  not  an  indorsement  that 
rendered  Owen  Smith  liable  (^):  and  the  replication 
confesses  and  avoids  that.  The  plea  alleges  that  the 
pliuntiff  is  not  competent  to  sue  on  the  billj  because  he 
is  liable  to  be  sued :  and  the  replication  alleges  facts  to 
shew  that  the  plaintiff  is  not  liable  to  be  sued."  [Pat' 
teson  J.  Do  you  say  that  the  declaration  here  agrees 
substantially  with  the  replication  as  to  the  party  who 
indorsed  to  the  defendant  ?]  If  it  purports  that  the 
plaintiff  indorsed  to  the  defendant^  that  accords  with  the 
fact:  he  did  indorse,  and  did  thereby  convey  to  the 

(a)  4  r.  R,  470.  (6)  2  A  fr  C  483. 

(c)  16M.^  W.  584.  id)  6  Com.  J3.  486. 

(<?)  P.  499. 

(g)  Quttrtt  **  was  an  indorsement  that  rendered  Owen  SmUh  liable  to 
the  defendant?" 

TOL.  XT.  K.  8.  B  B 
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L_  as  enabled  him  to  indorse  back^  and  no  more.     And  it 


HoMts       jg  scarcely  disputed  that,  if  the  declaration  had  set  out 
Waubb.      the  matter  afterwards  replied^  it  would  have  been  good. 


J7.  Hill,  in  reply.  It  has  not  yet  been  aflSrmed,  on 
the  pliuntiff's  part,  that  the  declaration  is  unambiguous. 
But,  if  it  does  not  mean  that  the  plaintiff  was  the  de- 
fendant's indorser/ the  replication  is  dearly  a  departure. 
It  is  contended  that  Britten  y.  Webb  (a)  turned  wholly 
on  want  of  condderation :  but  the  difference  between 
rights  of  action  grounded  on  the  custom  of  merchants 
and  on  special  agreement  is  dwelt  upon  in  the  judg- 
ments of  the  Court  The  supposition  of  an  indorse- 
ment carrying  merely  such  a  property  as  enables  tiie 
indorsee  to  indorse  back  is  unsupported  by  authority. 
[Patteean  J.  An  indorser  scms  recours  intends  to  part 
with  the  whole  interest^  only  not  to  be  liable  himself.] 
To  constitute  an  indorsement  in  point  of  law^  more  is 
requisite  than  the  mere  writing  of  a  mane  on  the  bill^ 
even  though  it  be  followed  by  a  change  of  possession; 
Mantan  v.  AUen  (ft). 

•  Cur»  adv.  tmlt 

Lord  Campbell  C.  J.^  in  this  term  {Mm/  3Ist)^  de- 
livered the  judgment  of  the  Court 

The  question  was,  whether  the  replication  was  bad 
upon  demurrer  on  the  ground  of  departure:  and  this 
very  point  has  been  already  decided  in  the  n^ative  by 
the  unanimous  judgment  of  the  Court  of  Common 
Pleas  after  fiill  argument,  in  Smith  v.  Mareack  (c). 
With  this  decision  we  concur. 


(a)  9  B.  fa  483.  (6)  SM.flF.  494. 

(c)  6  Com,B.4B6. 
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The  action  is  bj  the  holder  against  the  second  in-  (fusen^i  JBmuh, 
dorser.     The  plea  shews  that  the  pliuntiff  (the  holder)       • 
was  the  first  indorser,  which  was  left  uncertain  on  the       Moaaw 
declaration :  and  the  plea  assumes  that  the  second  in*      Walxkb. 
dorser  could  recover  from  the  first  indorser.     The  re- 
plication confesses  that  the  plwitiff  was  the  first  in- 
dorser,  and  avoids  bj  adding  that  such  indorsement  bj 
him  to  the  defendant  was  without  consideration^  and 
gave  no  remedy  against  the  first  indorser* 

The  cause  of  action  ori^nally  declared  on  remains ; 
and  the  bar  allied  by  the  plea  is  confessed^  but  avoided 
by  the  replication. 

It  was  recognised  in  Bishop  v.  Hayward  (a)  that  the 
present  right  of  action  might  exist.  It  appears  from 
Britten  v.  JVebb  (b)  that  a  special  declaration^  founded 
partly  on  agreement  and  partly  on  the  custom  of  mer- 
chants, where  the  facts  were  omilar  to  the  present, 
ooidd  not  be  maintained.  It  follows  that  the  declarar 
tion  in  the  present  form  is  right,  and  that  the  plaintiff 
may  leave  unanswered  the  indorsement  by  himself  to 
the  defendant  until  the  defendant  has  brought  it  for- 
wards as  a  defence ;  and  then  the  answer  thereto  by 
the  replication  is  no  more  a  departure  from  the  de- 
claration than  it  would  have  been  if  contained  therein. 
The  replication  is  in  no  respect  inconsistent  with  the 
declaration.  It  explains  and  fortifies  the  declaration, 
without  setting  out  any  new  cause  of  action. 

Boulcott  V.  Woolcott{c)  was  supposed  to  be  to  the 
contrary  2  upon  inquiry,  however,  it  turns  out  to  have 
been  no  decision,  but  an  amendment  without  argument. 

Judgment  for  plaintiff. 

(a)  4  r.  R.  470.  Q>)  2B.^C.  483. 

(c)  16  M.  J  r.  584. 
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The  Queen  against  Whttmaesh. 

(In  the  Matter  of  The  National  Land 

Company.) 

Mandamus  to     T|>r  ANDAMUS  to  Frauds  Whitmarsh,  R^istrar  of 

the  Registrar       lYJL  ,  .      ,    t 

under  stat  7  &  Joint  Stock  Companies.     The  writ  lecited  that 

8  Vict,  c  110. 

to  register  the  The  National  Land  Company  is  a  joint  stock  company, 

Siock^Com°"^  established  in  that  part  of  the  kingdom  &a   called 

r^Tdte^f  *  England  and  Wales  ;  that  its  formation  was  commenced 

complete  re^  ^^^^  ^^t  November  1844,  and  after  the  passing  of  an 

gistration.   ine  «.  v^ 

writ  set  out  the  ^^t  &e.  (7  &  8  Victoria,  c.  110.),  "for  the  registration, 

deedy  which 

provided  that  it  incorporation,  and  regulation  of  joint  stock  companies," 

should  not 

authorise  or  that  is  to  saj  on  24th  October,  1846  ;  that  it  was  not  a 
ti^ngto'be        banking  company,  &c.,  nor  a  company  for  executing 

done  contrary 
to  law:  that 

the  Company's  business  should  be  purchasing  land  and  erecting  thereon  dwellings  to  be 
allotted  to  the  members,  and  raising  a  fund  out  of  which  sums  should  be  paid  to  or  applied 
for  the  benefit  of,  the  allottees,  and  raising  money  for  the  purposes  aforesaid  by  selling  &c. 
interests  in  or  diarges  on  t)ie  estates  to  be  purchased :  that  the  directors  might  recommend 
allotments  of  land,  dividends  of  profits,  and  the  setting  aside  money  for  a  resenre  fund :  that 
the  shareholders,  fh>m  time  to  time  selected  by  lot  from  those  to  whom  no  allotment  had 
been  made,  should  receive  allotments  of  the  land  purchased  :  that,  before  a  shareholder 
should  receive  his  allotment,  a  dwelling  should  be  erected  on  it,  and  certain  sums  laid 
out  in  stocking  it,  by  the  directors :  that  the  allotment  should  be  charged  with  a  rentcharge 
for  the  benefit  of  the  Company,  at  the  rate  of  5L  for  every  100/.  expended  by  them :  that 
the  rentcharges  might  be  retained  for  the  benefit  of  the  Company,  or  sold  &c.,  as  the 
directors  should  think  fit :  and  that,  when  the  funds  of  the  Company  should  exceed  the 
amount  necessary  to  provide  allotments  for  all  the  shareholders,  a  dividend  out  of  the  profits 
should  be  declared  among  the  shareholders. 

Return.  That  the  Company  was  not  a  Joint  Stock  Company  established  for  any  com- 
mercial purpose  or  purpose  of  profit,  within  stat.  7  &  8  Vict,  c,  110.  (sect  2) :  and  that  it 
consisted  of  more  than  six  persons,  and  was  a  banking  Company  carrying  on  business 
within  sixty  five  milea  of  London  j  that  the  shares  were  of  less  amount  tluin  lOOL  ;  and 
that  the  Company  carried  on  the  business  of  bankers  otherwise  than  by  letters  patent 
granted  according  to  stat.  7  &  8  Viet,  e.  US. 

On  demurrer  to  the  return,  held : 

1.  That,  as  the  deed  itself  did  not  disclose  that  the  Company  was  a  banking  Company, 
the  latter  part  of  the  return  shewed  no  legal  cause  for  not  registering. 

S.  But  that  the  Company  appeared,  by  the  deed,  not  to  be  established  for  any  com- 
mercial purpose  or  purpose  of  profit,  within  stat.  7  &  8  Vict,  c.  Ua  $,%,  and  was  there- 
§on  not  entitled  to  registration. 
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any  bridge,  &c.,  nor  a  company  incorporated  &c.  (ne-  Queen*s  Bmek. 

gativing  the  exceptions  in  the  body  and  provisoes  of  " 

sect.  2) ;  and  that  the  said  Company  is  a  partnership,  "^^  Qomk 
whereof  the  capital  is  divided  into  shares,  and  so  as  to  Whitma««h: 
be  transferable  without  the  express  consent  of  all  the 
copartners :  That  heretofore,  and  after  the  passing  of  the 
8ud  act,  viz.  on  &c,  the  promoters  of  the  said  Company, 
then  called  and  styled  TJie  Chartist  Cooperative  Land 
Company y  having  duly  made  to  the  office  provided  for  the 
re^stration  of  joint  stock  companies,  and  called  the 
Begistry  office,  returns,  according  to  the  schedule  (C.) 
annexed  to  the  said  act,  of  the  particulars  required  by  the 
said  act  to  be  returned,  and  which  had  then  been  decided 
upon,  that  is  to  say,  the  proposed  name  of  the  intended 
Company,  the  business  or  purpose  of  the  Company,  and 
the  names  of  its  promoters,  together  with  their  respective 
occupations,  places  of  business  and  places  of  residence 
(the  other  particulars  of  which  returns  are  required  by 
the  act  not  then  having  been  decided  upon,  and  the  first 
mentioned  particulars  having  been  registered  as  re- 
quired by  the  said  act),  obtained  a  certificate  of  pro- 
visional registration  of  the  said  Company  from  defendant 
as  such  Registrar,  dated  &c.,  given  under  his  hand  and 
sealed  with  his  seal  &c.,  whereby  he  then  certified  that 
The  Chartist  Cooperative  Land  Company  was  pro- 
visionally registered  according  to  law :  That  the  business 
or  piurpose  of  the  said  Company  was  then  provisionally 
registered  as  follows,  that  is  to  say,  "  For  the  purpose 
of  purchasing  land  and  erecting  dwellings  and  schools : " 
That  the  said  promoters  did,  from  time  to  time,  make 
to  the  said  Begistry  office  returns  of  all  particulars,  as 
required,  when  and  as  such  particulars  were  decided 
upon :  That,  after  the  provisional  registration,  viz.  on 
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&C.9  the  promoters  duly  returned  to  the  eud  B^istij 
office  a  copy  of  changes  made  in  the  said  name  of  the 
?"**'  "^  Company,  and  also  in  the  said  business  or  purpose 
of  the  said  Company ;  that  is  to  say,  a  change  of  the 
said  name  from  Chartist  Cooperative  Land  Ccmpamjf  to 
the  name  of  National  Cooperative  Land  Company^  and 
a  change  of  the  said  business  or  purpose,  from  ^The 
purpose  of  purchasing  land  and  erecting  dYeUings  and 
schools,"  to  the  following  business  or  purpose,  viz:  ^*  To 
purchase  lands,  to  erect  houses,  to  allot  some  to  shaie* 
holders  in  manner  provided  by  deed  of  settlement,  to 
make  advances  of  money  to  allottees,  and  to  raise  money 
for  the  purposes  aforesaid  " :  That,  after  the  said  retoA 
of  the  changes  made  as  aforesaid,  viz.  on  &c.,  the  pro- 
moters of  the  said  Company  duly  returned  a  copy  of 
another  change  of  name,  that  is  to  say,  from  National 
Cooperative  Land  Company  to  National  Land  Compamf* 
The  writ  then  stated  that,  after  the  said  several 
changes  &c.,  within  twelve  months  from  the  date  of 
the  certificate  of  provisional  registration,  viz.  on  23d 
October  1847,  on  application  by  the  said  promoters  to 
the  Registrar,  the  said  certificate  was  duly  renewed, 
and  such  renewed  certificate  was  dated  &c.,  and  given 
under  defendant's  hand,  and  sealed  &c. :  whereby  de* 
fendant  certified  that  the  promoters  of  the  said  National 
Land  Company  (name  changed  from  The  National 
Cooperative  Land  Company^  originally  registered  as  The 
Chartist  Cooperative  Land  Company)^  provisionally  re- 
gistered, had  applied  for  a  renewal  &c.,  and  that  such 
certificate  was  renewed  accordingly:  That  the  sud 
Company  was  and  is  formed  by  a  deed  of  settlement 
bearing  date  Ist  June  1847,  and  in  the  words  and 
figures  following  (that  is  to  say) : 
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^  This  indenture  made  '^  &c.  (1st  Jme  1847)^  ^^  b^,  Qmen'i  J9mefu 
tween  the  seyeral  persons  y^hose  names  and  seals  are  or  * 

shall  be  to  these  presents  subscribed  and  affixed,  of  the  '^  Qinmr 
Qne  party  and  Thomas  SUngsby  Duncombe,  of  &c.>  ^'  (a 
trustee  on  behalf  of  The  National  Land  Company  here- 
inafter mentioned)  of  the  other  part :  Whereas  it  was 
lately  determined  to  form  a  joint  stock  company,  to  be 
called  The  National  Land  Company^  for  the  purpose  of 
purchasing  land  in  various  parts  of  the  United  Kingdom, 
and  erecting  on  such  land  dwellings  to  be  allotted  to 
members  of  the  Company,  and  also  of  raising  a  fimd 
out  of  which  sums  of  money  shall  be  paid  to,  or  applied 
for  the  benefit  of,  members  being  allottees  of  land:  the 
capital  of  the  Company  to  be  130,00021,  to  be  divided 
into  100,000  shares  of  1/.  6«.  Odf.  each,  but  with  liberty 
to  increase  the  said  capital :  and  whereas  the  said  Com- 
pany has  been  registered  provisionally  according  to  law  i 
and  a  considerable  number  of  shares  in  the  capital  of 
the  said  Company  have  been  subscribed  for:  and 
whereas  it  hath  been  agreed  that  the  intention  of  the 
promoters  of  and  subscribers  to  the  said  undertaking 
shall  be  effectuated  by  means  of  the  covenants,  pro- 
visions and  stipulations  contained  in  these  presents 
{being  a  deed  of  settlement  of  the  said  Company),  and 
that  the  said  Company  shall  be  forthwith  completely 
regbtered  according  to  the  provisions  of  the  statute " 
&c  (7  &  8  Vict.  c.  110.):  "  Now  this  indenture  wit- 
nesseth  that,  in  consideration  of  the  premises,  each  of 
the  several  persons,  parties  hereto  of  the  first  part,  doth 
hereby  for  himself  or  herself,  and  his  or  her  heirs,  execu- 
tors, administrators  and  assigns,  and  for  and  against  his 
or  her  and  their  own  acts  and  defaults  only,  covenant 
with  the  said  T.  S.  D»,  his  executors  and  administcar 
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;  vohme  XV.  toi8|  that  he  Or  sho  (the  sidd  coyenanting  party),  or  Us 
'  or  her  heirs,  executors  or  administrators,  will  or  shall. 
Hie  QvuK  ixoTCL  time  to  time  hereafter,  duly  pay  all  and  sifignlar 
calls"  &c  *'  which  shall  or  may  be  owing  and  due  from 
him  or  her  to  the  said  National  Land  Company ,  and 
also  will  or  shall,  from  time  to  time,  and  at  all  times 
henceforth,  duly  observe,"  &c.  '^all  and  singular  the 
stipulations,  provisions,  clauses,  matters  and  things 
hereinafter  expressed  or  contained  or  referred  to,  so 
far  as  the  same  respectively  shall  affect  or  concern  him 
or  them :  (that  is  to  say :)  " 

The  several  clauses  of  the  deed  were  then  set  out: 
but  such  only  as  are  material  to  the  decision  in  this  case 
are  inserted. 

*^  Name  of  Company.  2.  The  several  persons,  par« 
ties  hereto,  of  the  first  part  (all  of  whom  are  herdn* 
after  called  '  shareholders '),  and  other  the  persona 
who  for  the  time  being  shall  be  shareholders  as 
hereinafter  is  provided,  shall  forthwith  become,  and 
shall,  while  holding  shares  in  the  Company  hereby 
established,  be,  and  continue,  until  dissolved  as  herein- 
after provided,  a  Company  under  the  name  or  style  of 
Tlie  National  Land  Company;  but  such  Company  shall 
not  assume  to  act  as  a  corporate  body  until  after  being 
completely  registered  as  aforesaid,  or  otherwise  duly 
authorised ;  nor  shall  these  presents  authorise  or  require 
anything  to  be  done  contrary  to  law;" 

**  Biuinesi  or  purpose.  3.  The  business  of  the  sud 
Company  shall  be  the  purchasing  of  land  in  various 
parts  of  the  United  Eangdom,  and  erecting  on  such  land 
dwellings  to  be  allotted  to  members  of  the  Company,  in 
such  manner,  for  such  estates,  and  upon  such  terms  and 
conditions,  as  shall  from  time  to  time  be  determined 
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under  the  provisions  of  the  deed  of  settlement ;  and  also  Queen*§  SendL 

the  raising  of  a  fiind  out  of  which  sums  of  money  shall  *_^_ 

be  paid  to,  or  applied  for  the  benefit  of,  members  being  The  Qusni 
allottees  of  land ;  and  also  the  raising  of  money  for  the  WBim aub. 
purposes  aforesaid,  by  selling,  mortgaging  or  disposing 
of  such  estates  and  interests  in,  or  charges  upon,  the 
lands  to  be  purchased  by  the  Company  as  shall  be  re- 
served for  that  purpose  under  the  provisions  of  the  deed 
of  settlement ;  and  such  other  business  as  is  or  shall  be 
necessarily  or  conveniently  incident  to  the  business  and 
purposes  aforesaid." 

6.  A  clause  stating  the  capital  to  consist  of  130,000/., 
to  be  held  in  100,000  shares  of  II  6s.  each;  the 
parties  of  the  first  part  to  be  holders,  with  power  to  in- 
crease the  capital  by  65,00021  by  the  issue  of  new  shares 
o£  IL  65.  each.  "No  person  to  have  fewer  than  two 
shares  or  more  than  four. 

7.  Power  to  the  directors  from  time  to  time  to  reserve 
sums,  not  exceeding  100/.  per  annum,  to  form  a  reserve 
fund  not  exceeding  1000/.,  for  the  benefit  of  the  Com- 
pany, either  generally  for  meeting  extraordinary  ex- 
penses, or  for  any  specific  purpose. 

*'  Powers  of  directors.  39.  Subject  to  the  provisions 
of  the  deed  of  settlement,  and  to  the  powers  hereby 
given  to  the  general  meetings  of  shareholders,  the 
directors  are  hereby  charged  and  empowered  to  under- 
take the  entire  management  and  controul  of  the  afiairs 
and  concerns  of  the  Company,"  &c.,  with  powers  as  to 
appointing,  removing,  and  fixing  the  salaries  of,  the 
secretary,  treasurer,  &c. ;  to  conduct  legal  proceedings ; 
*'  also  to  purchase  or  hire  any  office  or  offices  for  the 
business  of  the  Company ;  also,  on  behalf  of  the  Com- 
pany, to  purchase  lands,  make  contracts,  sell,  convey 
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FoMitf  ^y-  and  dispose  of  any  real  or  personal  property  Tested  ia 
■  *  die  Company,  borrow  money,  and  contract  debt8»  bob 
The  Qvnx  jj^^  qq  ^ny  bill  of  exchange  or  promissory  note  **  (the 
WaiTttAESB.  liabilities  of  the  Company  never,  without  the  aanctioii 
of  a  general  meeting,  to  exceed  the  balance  in  the  handa 
of  the  treasurer,  and  the  reserved  fund,  by  lOOOZ.) ;  to 
authorise  signature  of  receipts,  compound  for  debts, 
&c*;  ^^also  to  invest,  in  the  names  or  name  of  the 
trustees  or  trustee  of  the  Company  or  some  or  one  of 
them,  any  money  belonging  to  the  Company  in  ex- 
chequer bills,  or  on  government,  parliamentary  or  real 
security ;  also  to  draw  orders  on  the  treasurer  to  make 
any  payments  04  behalf  of  the  Company ; "  to  keep 
accounts  of  the  funds,  credits,  debts,  &c.  of  the  Com- 
pany ;  to  make  calls  on  shareholders  as  after  authorised; 
''also  to  reconunend,  at  any  ordinary  or  other  general 
meeting,  any  allotment  of  land,  or  dividend  of  profits  to 
be  made,  and  any  sum  to  be  set  aside  for  the  reserved 
fund:  also  to  keep  a  register  of  shareholders,  and  a 
register  of  transfers  of  shares; "  also  to  determine  the 
form  of  share  certificates  and  transfers ;  and  to  authorise 
the  use  of  the  Company's  seal ;  ''  subject  nevertheless,  in 
all  cases,  to  the  provisions  and  restrictions  of  the  act 
7  &  8  VkL  c.  110.,  and  these  presents  or  other  special 
authority." 

*^  Shareholders^  their  interest.  54*  The  shareholders 
shall  be  interested  in  the  property  and  joint  stock  of 
the  Company  (but  not  in  their  respective  allotments 
of  land),  as  personal  estate ;  and  the  shares  in  the  sail 
property  and  joint  stock  shall  be  held  and  transferred 
in  all  respects  as  personal  estate  accordingly.  And  no 
notice  shall  be  taken  by  the  Company  of  any  joint  or 
undivided  interest  in  any  shaies,  except  as  herein  other- 
wise provided. 
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''  Ifumher  of  shares  to  be  held  by  each.    55.     No  Oieen'i  Btnek, 
person,  or  number  of  persons,  shall  be  reoognised  by  * 

the  Company  as  a  shareholder,  or  joint  shareholders,     The  Qobkh 
holding  fewer  than  two  or  more  than  four  shares.**  WmmABni.' 

*  57.  A  clause  for  the  transfer  of  shares,  and  registra- 
tion of  such  transfers. 

58.  A  clause  as  to  the  executor  or  other  represent^ 
ative  of  a  shareholder. 

59.  A  clause  for  the  registration  of  shareholders. 
66.  A  clause  respecting  notices. 

**  Land,  purchase  of.  67.  The  directors  shall,  from 
time  to  time,  as  opportunity  shall  occur,  and  the  funds 
and  means  of  the  Company  shall  allow  (but  subject  to 
the  provisions  and  restrictions  of  the  act  7  &  8  Vict 
c.  110.,  and  these  presents,  or  other  special  authority), 
purchase  such  lands  either  of  freehold  or  of  copyhold 
or  customary  tenure,  and  either  held  in  fee  simple  in 
possession  or  for  any  certain  term  of  years  or  life  in 
possession  renewable  for  ever,  or  for  any  certain  term 
of  years  in  possession  whereof  not  less  than  five  hun- 
dred years  shall  be  unexpired,  as  they  shall  deem  proper, 
for  the  purposes  of  the  Company,  to  be  divided  among 
shareholders  who  shall  have  paid  up  the  full  amount  of  , 

their  shares,  and  shall  not  have  previously  received 
allotments  in  respect  thereof;  which  shareholders,  so 
entitled  to  allotments,  and  having,  at  least  fourteen 
days  before  the  day  appointed  for  making  any  allotment, 
sent  in  to  the  secretary  a  notice  requiring  to  be  put 
upon  the  list  of  qualified  shareholders  for  such  allot* 
ment.  are  herebafter  called  '  qualified^  ahareholdera :  * 
and  the  directors  shall,  from  time  to  time,  divide  all 
such  lands  as  shall  have  been  so  purchased  into  allot-* 
ments  of  two,  three  and  four  acres,  respectively,  or  as 
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Vdume  XV.  near  thereto  as  conyenlence  and  the  relative  values  of 
the  different  portions  thereof  will  allow,  in  such  manner 
Ihe  Qunic  jjj^t  the  number  of  allotments  of  two  acres  each  shall 
VITbzsxamb.  l)ear  to  the  total  number  of  allotments  then  made  the 
same  proportion  that  the  number  of  qualified  share- 
holders for  the  time  being  each  holding  only  two  shares 
(paid  up  and  in  respect  of  which  no  allotment  shall 
have  been  made)  shall  bear  to  the  total  number  of 
qualified  shareholders  for  the  time  being ; "  analc^ous 
provision  as  to  the  number  of  allotmeAts  of  three  and 
four  acres  respectively.  ^'Before  making  any  such 
division,  the  directors  shall  cause  to  be  given  at  least 
one  month's  notice  of  an  extraordinary  general  meeting 
for  the  purpose  of  allotting  such  lands ;  in  which  notice 
the  locality  or  localities  of  the  lands  to  be  allotted  shall 
be  specified.  At  such  meeting,  a  committee  of  allot- 
ment, consisting  of  seven  shareholders  not  qualified  to 
receive  allotments,  shall  be  elected ;  and  the  conunittee 
so  elected  shall,  at  such  meeting,  immediately  after 
their  appointment,  conjointly  with  the  directors  then 
present,  proceed  to  determine  by  lot  the  qualified 
shareholders  by  whom  the  allotments  shall  be  taken, 
and  the  respective  allotments  which  they  respectively 
take.  The  allotments  of  two  acres  each  shall  be  first 
allotted  to  qualified  shareholders  each  holding  only  two 
shares  (paid  up,  and  in  respect  of  which  no  allotment 
shall  have  been  made) ;  such  allotments  shall  be  num- 
bered in  arithmetical  progression  from  1  upwards,  and 
written  on  cards  of  equal  size,  and  placed  in  a  vessel 
before  the  chairman  of  the  meeting.  The  names  and 
addresses  of  the  qualified  members,  with  the  numbers 
of  their  respective  certificates,  shall  be  written  on  cards 
of  corresponding' number  and  size,  and  placed  in  an- 
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other  vessel  before  the  cbiurman.     The  committee  of  QueetCM  Bench. 

allotment  shall  then  appoint  two  disinterested  persons  ' 

to  draw  the  cards  containing  the  names  of  the  qualified  wmw 

shareholders  and  the  numbers  of  the  allotments  from  WHmiA»iH. 
such  vessels ;  and  the  members  shall  be  located  on  the 
respective  allotments  indicated  by  their  respective  prize 
tickets.  And,  on  any  shareholder  to  whom  an  allot- 
ment shall  be  made  notifying  to  the  meeting  his  inten- 
tion not  to  accept  such  allotment,  but  to  wait  until 
some  future  distribution,  his  allotment  shall  be  offered 
in  succession  to  the  qualified  shareholders  holding  only 
two  such  shares  as  aforesaid  who  shall  not  have  received 
any  allotment  at  such  meeting.  In  like  manner  the 
allotments  of  three  acres  each  shall  then  be  allotted  to 
qualified  shareholders  each  holding  three  such  shares 
as  aforesaid ;  and  the  allotments  of  four  acres  each  shall 
then  be  allotted  to  qualified  shareholders  each  holding 
four  such  shares  as  aforesaid.  Provided  always,  that  it 
shall  be  lawful  for  the  directors,  instead  of  allotting 
any  land  or  property  which  they  may  have  purchased 
as  aforesaid,  to  sell  or  otherwise  dispose  of  the  same,  or 
any  part  thereof,  or  interest  therein,  for  the  benefit  of 
the  Company." 

^^  Sums  to  be' expended  on  allotments.  68.  Before  any 
shareholder  receives  possession  of  his  allotment,  the 
directors  shall  cause  to  be  erected  thereon  a  cottage  or 
dwelling,  and  to  be  expended  in  the  fencing,  cultivating 
and  putting  in  order  of  the  land,  and  in  the  purchase 
of  stock,  implements  and  furniture,  to  be  delivered  to 
such  shareholder  as  his  own  property,  or  otherwise 
for  the  benefit  of  such  shareholder,  the  sum  of  15/.  in 
respect  of  two  shares,  the  sum  of  22h  \0s.  in  respect 
of  three  shares,  and  the  sum  of  30/.  in  respect  of  four 
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rehitiu  xr.    shares ;  part  of  wliich  amonnt,  not  exceeding  one  fourth 
'       part  thereof,  may,  at  the  option  of  the  directors,  be 


TbeQuEXN    Jeiiyered  to  the  shareholders  in  money.     In  selecting 
'^^HitMAftSH.    -workpeople  for  any  of  the  above  purposes,  the  directors 

shall  give  the  preference  to  the  shareholders  in  the 
Company,  being  competent.'' 

''  What  estate  in.  69.  Each  allotment  shall  be  wor 
veyed  to  the  shareholder  entitled  to  it  in  fee  simple,  or 
for  other  the  estate  and  interest  which  shall  have  been 
purchased,  charged  with  a  rentcharge  of  like  duration 
for  the  benefit  of  the  Company,  to  be  secured  in  such 
manner  as  the  directors  shall  think  fit.  The  amount 
dl  such  rent  shall  be  determined  by  the  total  amount 
of  money  which  shall  have  been  expended  by  the 
Company  in  and  about  the  purchase  of  the  land,  and 
ilie  improvement  and  cultivation  thereof,  and  building 
thereon;  so  that  there  shall  be  payable  a  perpetual 
yearly  rentcharge  of,  or  after  the  rate  of,  6/.  for  every 
10021  wUch  shall  have  been  so  expended,  and  in  pro- 
portion for  any  greater  or  less  amount." 

"  70.  The  rentcharges  which  shall  be  secured  upon 
the  several  allotments  shall  be  either  retained  for  the 
benefit  of  the  Company,  or  sold  or  mortgaged,  or  other- 
wise dealt  with,  as  the  directors  shall  think  fit." 

«*  Dividends,  when  to  be  declared.  71.  The  ordinary 
general  meeting  may,  from  time  to  time,  whenever  the 
funds  and  property  of  the  Company  shall  exceed  the 
amoimt  necessary  to  provide  allotments  for  all  the  share- 
holders for  the  time  being  who  shall  have  paid  up  the 
foil  amount  of  their  shares,  declare  an  equal  dividend  on 
each  share,  out  of  the  clear  profits  of  the  Company ; 
such  dividend  not  to  exceed  a  sum  to  be  recommended 
by  the  directors,  and  to  be  paid  forthwith  by  the  trea- 
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sorer  to  tbe  respective  shareholders  whose  shares  shall  QM»t'«  JBmtek. 


1850. 


haye  been  ftillj  paid  np^  and  to  be  carried  to  the  ao- 
.count  of  the  respective  shareholders  whose  shares  shall  "^^  Q<«»r 
not  have  been  fidly  paid  up,  in  augmentation  of  the 
amount  which  they  shall  respectively  have  paid  up: 
subject  nevertheless,  in  all  cases,  to  such  dauns  as  the 
Company  may  have  agunst  such  respective  share- 
holders." 

*'  When  fMjf  be  retained  by  Company.  72.  The  divi- 
dend on  any  share  which  shall  not  belong  to  any  legal 
and  registered  owner  shall  be  retained  by  the  Company 
until  claimed  by  some  legal  and  registered  owner 
thereof,  or  by  some  person  entitled  under  clause  58  to 
receive  the  same.'' 

*•  Whtn  forfeited.  73.  Any  dividend  on  any  share, 
which,  being  payable,  shall  not  be  claimed  within  three 
months  after  the  same  shall  have  been  declared,  shall 
be  invested  by  the  directors  on  government  or  real 
security ;  and,  if  not  claimed  within  six  months  after 
the  same  shall  have  been  declared,  shall  be  forfeited  to 
the  Company." 

*^  74.  No  interest  shall  be  demandable  in  respect  of 
any  dividend." 

**  Directors  may  purchase  shares.  75.  The  directors 
may,  from  time  to  time,  purchase  for  tiie  benefit  of  the 
Company,  and  at  such  price  as  they  shall  think  fit,  any 
share  or  shares  which  shall  have  been  fully  paid  up,  and 
in  respect  of  which  an  allotment  shall  have  been  made." 

The  writ  ftirther  recited  that  the  deed  was  and  is 
accompanied  by  a  schedule  containing  the  particulars 
required  by  the  said  act,  set  forth  as  is  therein  men- 
tioned, that  is  to  say,  the  name  of  the  Company  &c 
(averring  compliance  with  the  several  requisitions  of  stat 
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r^hune  XV.    7  &  8  Vict.  c.  110.  s.  7.) ;  and  that  the  said  deed,  and  a 
'        complete  abstract  or  index  thereof,  were,  on  25th  March 


TtM  QuBiK  1847^  approved  of  by  defendant,  as  Begistrar :  That, 
Whuxabsit.  after  the  renewal  of  the  certificate,  viz.  on  23d  October 
1848,  the  promoters  of  the  Company  produced  to  de- 
fendant, as  such  Registrar,  the  deed  of  settlement,  to- 
gether with  the  said  abstract  or  index  thereof,  so  approved 
&C.,  and  also  a  copy  of  such  deed,  for  the  purpose  of 
registering  the  same  then  or  as  soon  after  such  pro- 
duction as  conveniently  might  be,  and  then  requested 
defendant,  as  such  Registrar,  to  renew  the  certificate  of 
provisional  registration,  and  to  register  the  copy  of  the 
deed,  and  to  grant  a  certificate  of  complete  registration, 
according  to  the  said  act :  That  a  reasonable  time  for 
renewing  &a,  and  for  registering  &c.,  and  for  granting 
the  certificate  of  complete  registration,  has  elapsed ;  and" 
that  defendant  might,  long  before  the  issuing  of  the 
writ,  have  conveniently  renewed  &c. :  Yet  that  de- 
fendant, not  regarding  &c.,  did,  upon  such  production 
of  the  deed  &c.,  neglect  and  refuse,  and  has  ever  since 
&C.,  and  still  &c.,  to  renew  &c.,  or  to  register  &c.,  or 
grant  &c.,  pursuant  to  the  said  act ;  to  the  great  damage 
&c.,  and  contrary  to  the  form  of  the  statute  &c.  The 
writ  then  commanded  the  defendant  to  renew  the  said 
certificate  of  provisional  registration  of  the  National 
Land  Company ^  and,  on  production  of  the  said  deed, 
abstract  and  copy,  for  the  purpose  of  registering,  or  as 
soon  after  as  conveniently  might  be,  to  register  the 
same,  and  grant  a  certificate  of  complete  registration, 
pursuant  to  the  statute  &c. ;  or  to  shew  cause  &c. 

Betum.  That  the  said  Company,  at  the  time  when 
the  said  promoters  of  the  said  Company  produced  to  de- 
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fendant,  as  such  Begistrar,  tbe^said  deed  of  settlement  Qyeen'i  neneh. 
together  with  the  said  abstract  &c.,  and  copy  &c.,  for 
the  purpose  of  registering  the  same,  and  requested  lum     "^^  Qu«w 
as  such  Registrar  as  aforesaid  to  renew  &c,,  and  to  re-    WHiTMAftw, 
gister  the  copy  &c,  and  to  grant  a  certificate  &c.|  was 
not,  nor  is,  nor  ever  has  the  same  been,  a  joint  stock 
company  established  for  any  commercial  purpose,  or  for 
any  purpose  of  profit,  or  for  the  purpose  of  assurance  or 
insurance,  within  the  meaning  of  the  said  act  of  parlia- 
ment.    That,  by  and  under  the  provisions  of  the  said 
deed  of  settlement,  power  and  authority  is  given  to  the 
said  Company,  or  to  the  durectors  and  shareholders 
thereof,  or  some  of  them,  to  sell  and  expose  to  sale  « 

houses  and  lands  by  way  of  lottery,  and  by  lots,  tickets, 
numbers  or  figures,  contrary  to  the  form  and  effect  of 
'the  statutes  in  such  case  made  and  provided.  That  the 
said  Company  has  always,  from  the  time  of  the  formation 
thereof,  consisted  of  more  than  six  persons ;  and  that,  at 
the  time  first  hereinbefore  mentioned,  and  from  thence 
hitherto,  the  said  Company  has  been,  and  still  is,  a  bank- 
ing company ;  and  the  stud  Company  has  always,  during 
the  time  last  aforesaid,  carried  on,  and  still  does  carry 
on,  the  trade  and  business  of  bankers,  in  copartnership, 
in  Englandj  at  a  place  not  exceeding  the  distance  of 
sixty  five  miles  from  London  ;  that  is  to  say,  at  a  certain 
house,  being  No.  144  High  Holbom  in  the  county  of 
Middlesex;  and  that  the  shares  in  the  said  Company, 
during  all  the  time  last  aforesaid,  have  been,  and  still 
are,  shares  of  less  amount  than  100/.  each;  that  is  to 
say,  of  the  amount  of  17.  6s.  each ;  and  that  the  said 
Company  has  so  carried  on,  and  still  does  carry  on,  the 
trade  and  business  of  bankers  in  England,  as  aforesaid, 
otherwise  than  by  virtue  of  letters  patent  granted  by 

VOL.  XY.  K.  8.  8  8 
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Her  Majesty  according  to  the  provisions  of  an  act  of 
parliament  &c.  (7  &  8  Vict  c.  113.,  ^'  to  regulate  joint 
stock  banks  in  England^)^  contrary  to  the  form  and 
eflfect  of  the  statutes  {a)  &c. 

General  demurrer.    Joinder. 

The  demurrer  was  argued  in  last  Easter  term  (A). 


Peacocky  for  the  Crown.  First,  the  Company  ia 
established  for  a  **  purpose  of  profit,"  within  the  mean- 
ing of  Stat.  7  &  8  Vict.  c.  110.  s,  2.  By  the  recital 
of  the  indenture  it  appears  that  the  Company  is  formed 
for  purchasing  land,  and  raising  a  fund  out  of  which 
moneys  are  to  be  applied  to  the  benefit  of  membenf^ 
being  allottees  of  land.  Clause  3  of  the  deed  of  settle- 
ment explains  that  purpose  further.  Clause  39  pro- 
vides for,  among  other  things,  a  diyidend  of  profits.  By 
the  proviso  in  clause  67,  the  directors  may  sell  land  for 
the  benefit  of  the  Company.  By  clause  68,  a  sum  may 
be  laid  out  in  building  on,  stocking,  &c.,  the  land  of  any 
allottee;  or  part  maybe  delivered  to  him  in  money.  Then, 
by  clause  69,  a  rent  charge  is  reserved  to  the  Company 
itself.  By  clause  70  such  rent  charges  may  be  sold  by 
the  Company.  Clause  71  provides  for  dividends,  when 
the  funds  amount  to  more  than  is  wanted  for  providing 
allotments  for  all  the  shareholders.  The  object  of  stat. 
7  &  8  Vict  e.  110.,  as  fiur  as  can  be  inferred  from  the 
preamble,  was  to  prevent  the  formation  of  companies 
which  were  likely  to  mislead  the  public :  and,  with  that 
▼iew,  merely  provisional  registration  is  allowed  till  the 
deed  is  approved  of.    But  there  can  have  been  no  Inten* 

(a)  See  stats.  3  &  4  IT.  4.  c.98.  <f.S,  3. ;  7&  8  Viet,  c32. 
(6)  jipril  24tb.     Before  Lord  CampbeU  C.  J.,  FaUewHt  Wightman  and 
EfUJu 
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tion  to  exclude  bond  fide  companies  like  the  present :   ^«*»'«  Bench. 

these  are  for  the  purpose  of  profit,  unless  it  can  be  said  * 

that  a  benefit  building  society  is  not  for  the  purpose  of     "^^  Q»mw 
profit,  which  would  be  contrary  to  the  meaning  of  the    ^^ 
Legislature,  as  appears  from  its  having  been  thought 
necessaiy  to  except  benefit  building  societies  in  sect  2. 
In  the  case  of  those  societies,  by  stat  6  &  7  JF.4.  c.  32. 
s.  2.,  bonuses  may  be  received ;  which  would  make  the 
profit  there  analogous  to  the  profit  here.    The  land 
is  taken  only  with  the  view  of  carrying  on  the  business, 
and  as  the  business,  of  the  Company.     The  complete 
registration  will  indeed  make  them  a  corporation ;  and, 
so  far,  land  may  be  held  by  them :  but,  by  sect  25  of 
Stat  7  &  8  Vict  c.  110.,  they  can  hold  such  land  only 
(besides  land  to  be  occupied  as  a  place  of  bilsiness)  ^'  as 
the  nature  of  the  business  of  the  Company  may  require ; " 
and  for  this  they  must  have  the  licence  of  the  Board  of 
Trade.     But  the  Registrar  cannot  judge  whether  a 
licence  will  or  will  not  be  granted :  and  this  circum- 
stance therefore  can  afford  no  ground  for  his  refusing 
the  certificate  of  complete  registration.     Till  the  regis- 
tration be  completed,  the  Company  cannot  apply  to  the 
Board. 

Secondly :  the  scheme  is  not  illegal  as  being  in  the 
nature  of  a  lottery.  (No  decision  having  been  pro- 
nounced on  this  point,  the  argument  is  not  reported  (a).) 

Thirdly :  it  does  not  appear  from  the  deed  that  the 
Company  is  a  banking  company :  and  the  Registrar  is 
not  entitled  to  refuse  registration  on  a  surmise  that 

(a)  Reference  was  made  to  6  BythewoocTs  Selection  of  Precedents, 
528.  [bjjarman);  2  Blackst,  Com.  189.;  stat.  10  &  11  IT.  3.  c.  17.; 
Begina  v.  Shortridge,  1  Dowl,  jf  1^.855. ;  stat  9  Ann,  c  6. ;  stat.  H  G,\, 
e.  2. ;  Stat.  12  G,  2.  c.  28. ;  SOimt  ▼.  Barney  6  New  Co,  18a  ;  Cutbill  v. 
JTrngdom,  1  Exeh,  494.  504. 
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the  Company  exists  for  purposes  not  shewn  by  the 
deed.  By  sect.  25^  the  Company  will  be  enabled  to 
carry  on  business  "  only  according  to  the  provisions  of 
this  act,  and  of  such  deed."  [Lord  Campbell  C.  J.  I 
think  you  may  wait,  as  to  this  point,  for  the  argument 
on  the  other  side :  we  will  then  hear  you  in  reply,  if 
necessary.] 


Sir  John  Jervisy  Attorney  General,  contr^  First, 
the  Company  is  not  established  ^*  for  any  commercial 
purpose,  or  for  any  purpose  of  profit."  These  two  pur- 
poses are  ejusdem  generis,  and  have  nothing  in  common 
with  the  object  of  a  company  which  buys  land  for  the 
purpose  of  distributing  it  among  the  members.  No  in- 
ference can  be  drawn  from  the  exception  as  to  ^*  benefit 
building  societies."  Such  an  argument  would  shew 
that  schools  and  scientific  and  literary  institutions  are 
established  for  purposes  of  profit,  for  they  also  are 
expressly  excepted:  the  exception  was  introduced  to 
exclude  those  kinds  of  companies  which  ordinarily 
are  established  and  regulated  by  special  acts  of  par- 
liament. Some  statutory  exemptions  from  poor  rate 
may  be  classified  in  the  same  way.  Lord  Cottenliam, 
in  JEx  parte  Barber  (a),  considered  the  words  in  stat. 
7  &  8  Vict,  c.  110.  s.  2.,  "  for  any  commercial  purpose, 
or  for  any  purpose  of  profit,"  equivalent  to  the  words  in 
stat.  7  &  8  Vict,  c.  111.  s.  1.,  "any  commercial  or 
trading  purposes."  The  sales  which  have  been  relied 
upon  have  merely  tlie  effect  of  raising  money  to  be 
Iiud  out  again  in  providing  allotments.  And  the  scheme 
itself  will  not  for  some  hundreds  of  years  reproduce 
to  all  the  shareholders  the  money  which  they  invest 

(a)  1  MacnaghUn  ^  G.  176. 182. 
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Clause  39  speaks  of  an  allotment  of  land,  or  dividend  of  Qi^m^  Bench. 

profits.     That  dividend  however,  by  clause  71,  can  * 

arise  only  when  there  is  something  beyond  the  funds     '^^  Qo«k 
necessary  to  provide  allotments  for  all  the  shareholders.    WBincABaR. 
The  result  actually  contemplated,  by  any  one  share- 
holder, is  a  preference  in  the  order  in  which  the  several 
shareholders   are  to  obtain  a  return  of  their  capitaL 
The  purpose  of  this  Company  does  not  approach  to  the 
**  purpose  of  profit "  intended  by  the  statute  so  nearly  as 
that  of  a  company  would  which  might  be  establiaticd 
merely  to  buy  land  and  sell  it  at  a  profit ;  which,  how- 
ever, would  clearly  not  be  a  company  within  sect  2. 

Secondly :  this  scheme  is  illegal,  as  amounting  to  a 
lottery.     (The  argument  on  this  point  is  omitted.)  ^ 

Thirdly :  the  return  shews  that  this  is  a  banking  Com- 
pany. It  is  true  that  the  fact  does  not  appear  from  the 
dee.d :  but,  if  the  Court  see  that  this  is  a  Company 
which,  for  any  reason,  ought  not  to  be  registered,  the 
mandamus  will  be  refused,  even  at  this  stage.  Sup- 
pose the  return  stated  that  the  Company  was,  in  fact, 
established  for  an  immoral  object.  [Lord  Campbell  C.  J. 
How  would  registration  aid  them  in  carrying  that  into 
effect  ?]  It  would  cover  the  purpose.  It  is  not  merely 
as  if  the  parties  forming  this  Company  were  likewise 
associated  for  an  immoral  purpose:  the  return  shews 
that  the  Company,  as  the  Company,  carries  on  banking. 

Peacocky  in  reply.  First,  a  profit  would  be  made  if 
land  bought  for  10007.  could  be  sold  for  1500/.,  or  rose 
to  that  value.  [Lord  Campbell  C.  J.  Surely  that 
profit  is  not  the  purpose  of  the  Company ;  allotment  of 
land  is  the  thing  contemplated.]  The  allotments  are 
subject  to  rentcharges  payable  to  the  Company. 

88  3 
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Lastly,  OS  to  the  objection  that  this  is  a  banking 
Company.  [Lord  Campbell  C.  J.  You  need  not 
trouble  yourself  as  to  that.  Patteson  J.  It  is  not  as 
if  the  deed  authorised  banking.] 

Cur.  adv.  vuU. 


Lord  Campbell  C.  J.>  in  this  term  {June  4th)4  de- 
livered the  judgment  of  the  Court. 

The  first  question  raised  upon  this  demurrer  was, 
whether  The  National  Land  Company  was  a  joint  stock 
company  within  stat.  7  &  8  Vict  c.  110.  «.  2.  By  that 
section  the  statute  is  applied  to  several  descriptions  of 
companies,  and,  among  them,  to  companies  established 
for  any  purpose  of  profit.  And  the  prosecutor  con- 
tended that  this  Company  was  established  for  a  pur- 
pose of  profit,  both  because  the  directors  were  em- 
powered to  sell  land  at  an  increased  price  beyond  the 
purchase,  and  also  because  the  rentcharges,  payable 
by  the  allottees,  would  be  a  source  of  profit.  But  it 
appears  to  us  that  these  grounds  do  not  maintain  the 
proposition  contended  for. 

The  governing  purpose  of  the  Company,  according  to 
the  provisions  of  the  deed,  is  the  purchase  of  land  by 
funds  raised  by  subscription,  and  the  division  of  such 
land  among  the  subscribers.  Each  subscriber  or  share- 
holder, to  whom  an  allotment  of  such  land  might  be 
made,  would  obtain  the  advantages  and  enjoyment 
arising  from  the  ownership  in  severalty  of  land,  with 
the  buildings  and  other  improvements  placed  thereon: 
but  these  advantages  to  individual  shareholders  do  not 
fall  within  the  description  of  a  profit  to  the  Company 
arising  firom  its  funds,  and  were  not  relied  on  in  the 
argument.      With  respect  to  the   powers,  conferred 
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upon  the  directors,  of  selling  land  that    might  have  QmeenU  Bench, 

been  purchased,   they  are  not  given  for  any  purpose  ^ ' 

of  profit   by   purchase  and   resale,    but  as  subsidiary     '^^  Qjjmkk 

only  to  the  governing  purpose  of  providing  allotments    WnmiAEfH. 

in  respect  of  which  the  sale  or  other  transfer  of  parcels 

of  land  might  occasionally  become  convenient.    It  would 

be  accidental  only  if  profits  arose  from  the  exercise  of 

these  powers :  and  the  exercise  of  them  was  clearly  not 

the  purpose  for  which  the  Company  was  established. 

With  respect  to  the  rentcharge  of  5  per  cent,  pay- 
able, upon  the  outlay  on  each  allotment,  by  the  allottee, 
Although  such  payments,  if  made,  would  increase  the 
funds  of  the  Company,  still  they  would  be  more  in  the 
nature  of  further  subscriptions  by  members  of  the  Com- 
pany than  profits  arising  from  labour  and  capital  em- 
ployed for  a  commercial  or  trading  purpose.  The 
rentcharge  would  become  due,  whether  the  allotment 
produced  any  profit  or  not :  and  the  effect  of  allotting, 
as  described  in  the  deed,  is  to  lend  the  purchase  money 
to  the  shareholder  who  becomes  allottee,  upon  the  terms 
of  his  paying  5  per  cent,  on  the  amount,  and  securing 
the  payment  thereof  upon  the  land  allotted. 

As  our  opinion  is  for  the  defendant  upon  this  first 
point,  it  is  unnecessary  to  decide  the  further  question, 
whether  the  objection  against  the  legality  of  the  Com- 
pany, on  the  ground  of  an  alleged  infiringement  of 
•statutes  against  lotteries,  is  valid. 

Judgment  for  defendant. 
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The  Queen  against  The  Tithe  Commissioners 

for  England  and  Wales. 

(In  the  Matter  of  the  Tithes  of  Clapham  with 

Newby.) 

The  award  to     T|>f  ANDAMTJS.    The  writ  recited  that  Her  Majeety 

be  made  by  iVJl  ,  •*       ^ 

Tithe  commis-  had  been  infonned,  on  behalf  of  the  Rev.  John 

the  Commuta-  Marriner,  vicar  of  the  parish  of  Clapham  in  Yorkshire, 

1K4.  c.  71.,  is  *hat,  in  pursuance  of  stat.  6  &  7  ^  4.  c.  71.  and  sub- 

ofTiy^ofSrttiing  Sequent  commutation  acts,  the  Tithe   Commissioners 

tw^^^Uthe"  ^^*  themselves,  and  by  John  Job  Rawlinson  Esq.,  an 

owner  and  Assistant  Commissioner,  taken  proceedings,  and  held 

land-owner,  ^  ^ 

and  notof  de-    meetings,  for  carrying  into  effect  in  the  said  parish  the 

cidingquettions  ,, 

of  title  between  compulsory  provisions  of  the  said  acts,   but  that   no 
of  tithe.  award  had  yet  been  made  commuting  the  tithes  of  the 

where  Uthes'of   towuship  of  Clapham  with  Newby  in  the  said  parish  : 
cUimed'b  "haOi  ^"^^  *^®  rectory  of  Clapham  is  appropriated  to  the  see 

of  Chester;  and  that,  in  1813,  a  lease  of  the  said  rectory 


was  granted  by  the  then  bishop  to  certain  parties  therein 
named,  by  whom  and  the  survivor  of  them  the  said  rec- 
tory has  ever  since  been  and  still  is  held  in  trust  for  the 
land  owners  of  the  said  parish :  And  that,  in  the  course 


rector  and 
vicar,  and  the 
▼icar  called 
upon  the  Com- 
missioners to 
determine  such 
claims  before 
making  their 
award, 

turn^*a^mw^^   ^^  ^®  ^^^  proceedings,  a  question  and  difference  arose 

damns,  that  the 
Commissioners 

were  not  bound  so  to  determine,  the  difference  not  being  one,  within  sect  45t  by  which 
the  making  of  the  award  was  hindered  ;  but  that  they  would  do  rightly  in  awarding  rent- 
charges  for  the  tithes,  including  that  of  ogistment,  to  the  parties  respectively  in  possession, 
leaving  them  to  litigate  the  title  subsequently,  as  they  might  do,  under  sect.  71,  not- 
withstanding the  award. 

No  statement  appearing  as  to  the  receipt  of  agistment  tithe  by  any  party ;  Held,  that 
the  Commissioners  might  properly  consider  the  rector  as  the  person  in  actual  possession, 
within  sect.  12  of  tba  statute. 


■lONIftS. 
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before  the  Commissioners  touching  the  light  to  the  Q^ieenu  Bench. 

tithes  of  agistment,  turnips  and'potatoes,  coming,  grow-  * 

ing,  arising  and  renewing  within  the  said  township,  no  '^^  Qu««k 
one  being  in  the  actual  possession  or  receipt  of  the  said  Tithe  Coxxu- 
tithes,  and  the  said  John  Marrinery  as  such  vicar,  having 
claimed  before  the  Commissioners  to  be  entitled  thereto, 
and  having  laid  before  them  certain  evidence  in  support 
of  his  said  claim,  and  the  owners  of  the  lands  in  the 
said  township  and  their  trustee,  the  surviving  lessee  of 
the  said  rectory,  having  also  claimed  before  the  Com- 
misnoners  to  be  entitled  to  the  said  tithes :  And  that, 
at  a  meeting  duly  convened  and  held  before  them,  and 
which  was  attended  by  duly  authorised  agents  on  be- 
half of  all  the  said  parties  so  claiming  as  aforesaid, 
and  also  by  an  attorney  or  agent  for  and  on  behalf  of 
the  Bishop  of  Chester  as  rector  of  the  said  parish,  the 
Commissioners  did,  after  hearing  the  said  several  parties, 
and  upon  consideration  of  the  evidence,  express  their 
intention  to  make  an  award  and  thereby  to  award  a 
compensation  for  the  said  tithes  of  agbtment,  turnips 
and  potatoes  of  the  said  township,  by  a  separate  rent- 
charge  to  the  rector  and  his  lessees :  And  that  the  said 
•71  Marriner,  as  such  vicar,  did  then  and  there  object  to 
their  making  such  award  without  first  deciding  the 
question  and  difference  which  had  been  so  as  aforesaid 
raised  before  them  touching  the  right  of  the  vicar  or  of 
the  rector  or  his  lessees  to  the  said  tithes ;  and  that  the 

• 

said  J.  M,f  as  such  vicar,  did  then  and  there  call  upon 
the  Commissioners  and  require  them,  before  making  the 
said  award,  to  decide  the  said  question  and  difference 
by  making  a  decision  as  to  the  person  entitled  to  the 
said  last  mentioned  tithes :  but  that  they  then  declined 
and  still  decline  so  to  do,  in  contempt  &c.,  and  to  the 
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Volume  XV.     great  damage  &c.    of  the  said  J.  Marriner  as   snch 
*        vicar  &c. :   Whereupon  he  had  besought  remedy   &a 


The  OuiEx     ^jjg  y^^  therefore  commanded  the  Commissioners  to 
Tithe  CoMMu-  determine  and  decide  the  said  question  and  difference 

SIOVIES. 

by  making  a  decision  as  to  the  person  entitled  to  the 
tithes  of  turnips,  potatoes  and  agistment,  coming,  grow- 
ing, &c.  within  the  said  township  of  Clapham  with 
Newby^  pursuant  to  the  45th  section  of  stat.  6  &  7  ^  4. 
c.  71. ;  or  that  they  should  shew  cause  &c. 

Ketum.     We,  the  Tithe  Commissioners  &c.,  certify 
&c. :  That,  before  the  issuing  of  this  writ,  viz.  on  12th 
Aprils  1848,  the  said  J,  J.  Rawlinson,  as  such  Assistant 
Commissioner,  held   a  meeting  in  the   said  parish  of 
Clapham  for  the  purpose  of  commuting  the  tithes  of  the 
said  parish ;  and  that,  after  the  said  meeting,  viz.  on  Ist 
May,  1848,  the  said  Assistant  Commissioner  prepared  a 
draft  of  award,  whereby  he  assigned  to  the  Bishop  of 
Chester  and  his  lessee  of  the  said  rectory  a  rentcharge 
of  300il  instead  of  all  the  prandial  tithes,  and  tithes  of 
lamb    and  wool,    arising   from  the   said   township   of 
Clapham   with  Newby,  and  to  the  vicar   of  the   said 
parish  a  rentcharge  of  30/.  instead  of  all  the  mixed 
tithes  except  tithes  of  lamb  and  wool.     That,  on  15th 
November y   1848,  the  Assistant  Commissioner  held  a 
further  meeting  in  the  parish  at  a  time  and  place  ap- 
pointed ;  and,  on  hearing  the  evidence  there  adduced, 
he,   on  24th   February,    1849,   and   before   this   writ 
issued,  made  a  draft  of  award.    The  return  then  set  out 
the  draft  of  award,  in  which,  after  recitab  as  to  the 
extent  and  description  of  lands  in  the  township,  the 
arbitrator  found  and  awarded  as  follows : 

<*  And  whereu  I  find  that  there  Is  of  right  due  and  payable  at  Easter,  to 
the  Yicar  for  the  tiooe  being  of  the  said  parish,  by  every  occupier  of  lands 
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in  the  said  township,  the  sum  of  **  &c.  ;  specifying  sums  payable  in  lieu    Q,ueen*t  JStmd^, 
of  the  tithes  of  milk,  honey  and  swarms  of  bees,  and  gardens  :  **  And  1850. 

whereas  I  find  that  all  the  lands  of  the  said  township  are  subject  to 

payment  of  all  manner  of  tithes  in  kind  except  as  aforesaid :    And  j" 

whereas  I  find  that  the  Lord  Bishop  of  Chester,  in  right  of  his  see,  is    Tithe  CoMSua- 
appropriate  rector  of  the  said  parish,  and  as  such  is  entitled  to  all  the         sioiiiaa. 
tithes  other  than  and  except  the  tithes  of  gardens,  milk,  pigs,  geese,  eggs, 
poultry,  honey  and  swarms  of  bees,  arising  from  or  accruing  upon  or  in 
respect  of  all  the  lands  of  the  said  township  ;  and  that  Charles  Ingleby  of 
the  sud  parish.  Esquire,  holds  a  lease  for  three  lives  of  the  same  tithes 
under  the  said  Lord  Bishop ;  and  that  the  vicar  for  the  time  being  of 
the  said  parish  of  Clapham  is  entitled  to  the  titlies  of  gardens,  milk, 
pigs,  geese,  poultry,  eggs,  honey  and  swarms  of  bees,  arising  from  or 
accruing  upon  or  in  respect  of  all  the  lands  of  the  said  township :  And 
whereas  I  have  estimated  the  clear  annual  value  of  the  tithes  of  the  said 
township  in  the  manner  directed  by  'the  said  act  of  parliament :  Now 
know  ye,  that  I,  the  said  J.  J,  R,,**  V  do  make  this  my  award  of  and 
concerning  the  premises,  that  is  to  say  :  I  award  that  the  annual  sum  of 
SSOi!.  by  way  of  rentcharge,  subject  to  the  provisions  of  the  said  act* 
shall  be  paid  to  the  said  C  Jngleby,  his  heirs  and  assigns,  during  the 
continuance  of  the  said  lease,  and,  aAcr  the  expiration  or  other  determin- 
ation thereof,  tlien  to  the  said  Lord   Bishop  and  his  successors  in  the 
said  see,  instead  of  all  the  tithes  other  than  and  except  the  tithes  of 
gardens,  milk,  pigs,  geese,  poultry,  eggs,  honey  and  swarms  of  bees, 
arising  from  or  accruing  upon  or  in  respect  of  all  the  lands  of  the  said 
township :   And  that  the  annual  sum  of  9/.,  also  by  way  of  rent  charge, 
and  subject  to  the  provisions  aforesaid,  shall  be  paid  to  the  vicar  for  the 
time  being  of  the  said  parish  of  Clapham,  instead  of  the  tithes  of  gardens, 
-milk,  pigs,  geese,  poultry,  eggs,   honey  and  swarms  of  bees,  arising  from 
or  accruing  upon  or  in  respect  of  all  the  lands  of  the  said  township  :  the 
foregoing  rent  charges  to  be  in  lieu,  not  only  of  all  tithes  payable  in 
Jdnd,  but  also  in  lieu  of  all  moduses,  compositions  *'  &c.  *^  for  tithes 
payable  in  respect  of  all  or  any  of  the  lands  of  the  said  township  of  Ctap' 
Jiam  wUh  Newby  or  the  produce  thereof.     In  testimony  whereof**  &c. 

The  return  further  stated  that^  after  the  last  men- 
tioned meeting,  and  before  the  issuing  of  the  writ,  viz. 
15th  February^  1849,  the  Assistant  Commissioner  re- 
ported to  the  Commissioners  that  he  had  altered  his 
proposed  award  by  stating  that  the  vicar  was  entitled 
to  the  tithes  of  milk,  gardens,  pigs,  geese,  poultry,  ^gSy 
honey  and  swarms  of  bees,  and  the  bishop  and  his 
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Voiuine  XV.     lessees  of  the  rectoiy  to  all  the  other  tithes  of  the  town- 
*___   ship,  and  that  he  had  reduced  the  vicar's  proposed 


J;""**     rentcharge  from  30/.  to  97.,  and  increased  the  bishop's 
Tiihe  CoMMit.  f        3QQ^^  ^Q  33Q^    rpj^g  x^\Mni  further  stated  that  the 

SlOMZftl. 

Commissioners,  on  27th  February y  1849,  transmitted  a 
copy  of  the  said  report  to  the  vicar,  and  informed  him 
that  they  were  willing  to  hear  what  he  might  have  to 
urge  agsunst  the  Assistant  Commissioner's  decision,  but 
should  otherwise  confirm  the  award  according  to  the 
report  That,  accordingly,  before  the  issuing  of  this 
writ,  viz.  on  14th  May^  1849,  a  meeting  was  held  be- 
fore two  of  the  Commissioners,  the  Assistant  Commis- 
sioner being  present,  which  meeting  was  attended  by 
the  bishop's  solicitor,  and  by  counsel  and  a  solicitor  on 
behalf  of  the  vicar  and  the  lessees  of  the  rectory.  And 
that,  at  the  said  meeting,  the  vicar  objected  to  the 
said  award,  and  claimed  to  be  entitled  to  the  tithes  of 
agistment,  turnips  and  potatoes  throughout  the  whole 
of  the  parish,  and  insisted  either  that  the  said  award, 
as  regarded  the  said  township,  should  be  made  in  his 
favour,  or  that  a  decision  should  be  made  in  favour 
of  the  rector  and  notified  to  the  vicar  in  writing  pur- 
suant to  the  45th  and  46th  sections  of  the  said  act 
<6  &  7  W.  4.  c.  71.).  «  And  we,"  &c.,  "  further  certify" 
&C.  ''that,  after  hearing  the  said  parties  at  the  said 
meeting,  we  the  said  Tithe  Commissioners  informed  the 
said  vicar  that,  unless  a  successful  application  were 
made  to  Her  Majesty's  Court  of  Queen's  Bench  to 
compel  us  the  said  Tithe  Commissioners  to  decide  a 
question  of  title,  we  the  said  Commissioners  should 
award  a  compensation  for  the  said  tithes  of  agistment, 
turnips  and  potatoes  by  separate  rentcharge  to  the 
rector  of  the  said  parish  and  his  lessees :  Which  said 
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compensation  we  the  said  Tithe  Commissioners  have  Queen*t  Bench. 
not  yet  awarded  to  the  said  rector  or  his  lessees,  in 


order  to  enable  the  said  vicar  to  apply  to  this  honour-     The  Quiiir 
able  Court     Wherefore  we  the  said  Tithe  Commis-  Titbc  Commis- 
sioners  have  not  decided  the  said  question  and  dif- 
ference," 

Plea  (after  protesting  insufBciency  of  the  return): 
That  the  said  question  and  difference  in  the  said  writ 
and  return  mentioned  arose  at  the  first  meeting  in 
the  said  return  mentioned,  and  therein  stated  to  have 
been  holden  by  J.  J.  EawUnsan,  in  the  said  return  also 
mentioned,  on  the  12th  day  of  Aprily  1848 ;  and  that 
the  said  question  and  difference  has  ever  since  been  and 
still  is  pending,  undetermined  and  undecided.  Verifi- 
cation. 

General  demurrer.  Joinder.  The  demurrer  was  ar- 
gued in  this  term  (a). 

Peacock,  for  the  defendants.  The  Commissioners 
desire  only  to  know  whether  they  ought  to  deter- 
mine a  question  of  title  between  rival  claimants  of 
tithe,  considering  this  as  a  difference  whereby  the 
making  of  an  award  is  hindered,  within  sect  45  of  stat. 
6  &  7  W^.4.  c.  71. ;  or  whether  the  claimants  should 
not  be  left  to  try  the  question  at  law,  which  might  be 
done  by  a  distress  for  the  rent-charge,  and  action  for 
distraining.  The  argument  on  the  other  side  is  that 
the  Commissioners  ought  to  decide  this  point  before 
making  their  award,  because  the  award  will  be  con- 
clusive. But  that  is  not  so.  K  the  award  were  con- 
clusive on  this  point  it  would  likewise  be  conclusive  on 

(a)  June  1st      Before  Lord   Campbell  C.  J.  and  Erie  J.  Paiteson 
aud  Coleridge  Js.  were  at  the  Criminal  Court  of  AppcaL 
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VohtmeXV.    others;  and  this  will  apply  to  awards  already  made, 
'        though  there  has  been  no  intention  in  the  Commis- 


The  QnuK     gioners  to  conclude  the  points,  and  no  question  upon 

▼•  

TiMw  Couifu.  them  raised  by  the  parties.     The  language  of  sects.  45 

SlOVfEKS. 

and  46  evidently  shews  that  the  disputes  there  contem- 
plated are  between  the  tithe  owner  and  tithe  payer,  not 
between  rival  claimants  of  the  tithe.  The  object  of  the 
award  is  to  settle  the  amount  of  rentcharge ;  this  ap- 
pears by  the  terms  of  sect.  50  as  to  the  making  of  an 
award,  and  by  the  clauses  (sect  17  &c)  which  enable 
parishes  to  fix  the  rentcharge  by  an  agreement.  The 
form  of  such  agreement,  which  stands  in  lieu  of  an 
award,  is  pointed  out  by  sect.  21.  It  is  to  state,  among 
other  things,  ^' which  of  the  said  tithes,  moduses,*^ 
&C.,  ^'  are  payable  to  the  tithe-owner,  or  if  there  is 
more  than  one  tithe-owner  to  each  of  the  several 
tithe-owners  in  the  said  parish,  distinguishing  in  what 
right  every  such  tithe-owner  is  entitled :  "  but  the 
agreement  would  clearly  not  be  conclusive  upon  rival 
claimants.  The  land-owners  assembled  at  a  parochial 
meeting  to  settle  such  agreement  would  not  try  ques- 
tions of  title:  the  ** tithe-owner,"  for  the  purpose  of 
their  agreement,  would  be,  according  to  the  definition 
in  sect.  12,  the  person  ^^  in  the  actual  possession  or 
receipt."  The  same  construction  applies  in  the  case 
of  an  award.  And,  if '  there  has  been  no  actual 
receipt  of  the  particular  tithes  now  in  question,  the 
rector,  as  the  person  prim&  facie  entitled,  will  be  deemed 
to  have  the  possession.  The  refusal  of  the  Commis- 
sioners to  entertain  this  question  of  title  is  supported 
by  the  decision  and  language  of  the  Court  in  Edwards 
V.   Bunbury{ay     Sect.  71  preserves  to  "any  person 

(a)  3  Q.  B.  885. 
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haying  any  interest  in  or  claim  to  any  tithes,**  or  charge  QM«f»'4  Bench, 

or  incumbrance  thereon,  before  the  passing  of  the  act,  ! — 

the  same  right  or  claim  upon  the  rentcharge,  and  the  t.^''^ 

same  remedies,   as  if  his  right  or  claim  had  accrued       momi»&"** 
after  the  commutation.     Nothing,  therefore,  will  pre- 
sent the  vicar  from  asserting  his  title  after  the  award 
shall  have  been  made. 

Manistjfy  contr&.  If  the  Commissioners  have  power 
to  decide  this  question,  they  are  bound  to  do  so :  great 
injustice  might  arise  from  their  refusal;  In  cases  of 
exemption  under  Lord  TenterderC^  Act  (2  &  3  ^  4. 
e.  100.),  it  would  seem  that  an  award  could  not  pro- 
•  perly  be  made  without  first  deciding  to  whom,  if  to 
any  one,  the  tithes  are  payable.  Suppose  a  rector  and 
a  vicar  to  be  the  claimants  of  tithes  which  have  not, 
within  the  time  of  living  memory,  been  paid  to  either, 
and  suppose  the  proof  of  non-payment  to  be  carried 
back  far  enough  to  bar  the  claim  of  the  rector,  but 
not  the  claim  of  the  vicar.  The  Commissioners  would 
be  bound  to  decide  to  which  of  these  claimants  the  « 

tithes  would  have  been  payable  if  Lord  TenterderCs 
Act  had  never  passed ;  because,  until  that  question  is 
disposed  of,  it  cannot  be  ascertained  whether  any  tithes 
remain  to  be  commuted  (a).  If  this  be  so,  it  follows  that 
the  Commissioners  have  the  power,  in  some  cases  at  all 
events,  to  decide  a  question  of  title ;  and,  if  they  have 
that  power  in  some  cases,  why  should  they  not  have  it 
in  all  ?  Both  convenience  and  justice  seem  to  require 
that,  wherever  there  are  two  rival  claimants,  a  '^  deci- 
sion** should  be  made  by  the  Commissioners  under 
sect  45,  before  they  proceed  to  frame  an  award  under 

(a)  See  Edward*  ▼•  Bunbwrft  3  Q.  B.  89S,  893. 
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rdume  XV.  sect.  50.      It  would  then  be  open  to  the  dumant 

^°^^'  against  whom  the  **  decision  "  is  made  to  try  the  ques- 

The  QuiEN  tion  of  title  between  himself  and  the  other  chumant,  by 

Tithe  CoMMXfl.  bringing  an  action  under  the  46th  section :  whereas,  if 

8I01IEAS. 

the  Commissioners  proceed  at  once  to  award,  without 
deciding  the  question  of  title,  the  landowner  may,  and 
in  many  cases  will,  be  subject  to  litigation  in  respect 
of  a  matter  in  which  he  really  has  no  concern.     This 

• 

Court  has  before,  under  sect.  45,  prohibited  the  Com- 
missioners from  proceeding  to  award  until  a  preliminary 
question  was  decided;  Regina  v.  The   Tithe  Comnus^ 
sioners,  Re  Crosby^upon^Eden  Commutation  (a).     [Lord 
Campbell  C.  J.     That  was  where  a  suit  had  been  com- 
menced before  the  Tithe  Commutation  Act  passed,  and 
was  still  pending ;  a  case  within  the  express  provision 
of  sect.  45.]     It  shews  at  least  that  the  Commissioners 
have  power  to  suspend  their  award  till  a  preliminary 
point  is  determined.     If  the  question  be  whether  the 
dispute  hinders  the  making  of  an  award,  this  does  so. 
By  sect.  21  a  parochial  agreement  must  shew  to  whom 
the  tithes  are  payable :  an  award  made  in  the  absence 
of  such  agreement  must  do  the  same.     Sect.  12  defines 
a  tithe-owner  as  the  person  '^  in  the  actual  possession 
or  receipt"  of  the  tithes:  '^actual"  must  have  some 
meaning ;  and  it  may  be  that,  if  a  person  is  in  the 
actual  as  opposed  to  the  constructive  possession,  the 
Commissioners  would  be  warranted  in  awarding  the 
rentcharge  to  him,   subject  to  future  dispute.      The 
necessity  of  ascertaining  the  person  to  whom  the  tithes 
are  payable  appears  also  from  sects*  54,  55,  66,  67. 
By  the  last  clause  the  remedy  for  recovery  of  a  rent- 
charge  is  by  distress  and  entry  only.     The  vicar  could 

(a)  Truiity  tenn,  June  12th,  1849.     Antd»  toI.  IS. 
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not  distrain  for  a  rentchar^ce  awarded  to  the  rector.  QueenU  Bench. 

If  he  attempted  it,  the  answer  would  be  that  the  ' 

award  was  final.      [Lord   Campbell  C.  J.     He  must  "^^  Qo"k 

avail  himself  of  sect  71.1      The  question  would  then  Ti***®  Cohmis- 

IIOMERS. 

be,  if  one  party  produced  the  endowment  and  another 
the  award,  which  should  prevail  In  Clarke  v.  Y6nffe(a) 
an  agreement  imder  the  act  was  made  between  the 
rector  and  land-owner,  to  which  the  plaintiffs,  as  owners 
of  the  advowson,  had  consented;  and  the  agreement 
had  been  confirmed  by  the  Commissioners:  after  the 
rentcharge  had  been  fixed,  the  plaintifiEs  discovered  that 
they  had  a  right  (not  noticed  in  making  the  agreement) 
to  a  portion  of  the  tithes ;  and,  although  this  fact  was 
established,  the  plaintiffs  had  no  remedy  but  by  filing  a 
bill  in  equity  for  a  portion  of  the  rentcharge ;  the  Court 
of  equity  ha^ng  jurisdiction,  even  where  a  legal  title 
18  vested,  if  there  has  been  mistake  or  fraud ;  and  relief 
was  granted  accordingly.  In  the  present  case,  this 
Court,  being  apprised  of  the  facts,  will  not  drive  parties 
to  a  litigation  in  equity.  Edwards  v.  Bunbury  (b)  was 
a  case  only  between  tithe-owner  and  land-owner ;  the 
parties  to  the  particular  suit  were  not  rival  claimants  to 
tithes;  and  that  sufficiently  accounts  for  the  decision. 
In  University  College  v.  Gart(m(c)  the  question  ndsed 
on  the  feigned  issue  was  ^'  whether  the  lands  were  liable 
'  to  render  to  the  vicar  for  the  time  bemg  of  the  said 
parish  any  manner  of  tithes : ' "  and  this  was  held  right, 
though  it  was  objected  that  the  form  of  issue  brought 
into  question  the  vicar's  title.  [Lord  Campbell  C.  J. 
There  no  other  claimant  appeared  than  the  vicar :  the 
question  was  between  land-owner  and  tithe-owner.] 

(a)  5  Beav.  523.  (6)  3  Q.  B.  885. 

(c)  10  Q,  B.  760. 

VOL.  XT.   K.  S,  T  T 


980  Q.B.  TRINITY  TERM, 

robtmexr.        Peacock,  in  reply.    As  to  the  supposed  difficnlties 
!1_  under  the  Limitation  Act,  the  case  suggested  would,  in 


Tbe  QusxK    ^g^j^  instance,  arise  entirely  between  land-owner  and 
TitlM  Comcn-  tithe-owner.     And  here  no  question  is  raised  whedier 

IIOMXU. 

or  not  the  lands  are  exempt  from  tithe :  their  liability 
is  admitted.  In  Girdkstone  y.  Stanley  (a)  Aldersan  B» 
distinctly  l^d  it  down  that  the  Commissioners  have  no 
power  imder  sect.  45  to  decide  upon  the  subject  matt^- 
of  any  depending  suit,  further  than  may  be  necessary  for 
removing  impediments  to  the  making  of  the  award» 
The  case  Re  Crosby^upon-Eden  Commutation  (b)  is  con- 
sistent with  that  proposition.  Clarke  v.  Yonffe{ey 
fiihews  that  the  adjudication  of  the  Commissioners  is  not 
SnaL  Any  difficulty  supposed  to  arise  from  tlie  pro- 
vision in  sect  67  as  to  the  mode  of  recovering  arrear 
of  rent-charge  is  removed  by  sect.  71.  The  Commis- 
sioners here  have  proposed  to  apportion  the  rentchaige 
on  the  different  descriptions  of  tithe,  so  as  to  facilitate 
a  trial  of  the  right :  but,  if  this  course  be  not  taken, 
the  question  is  one  which  a  Court  of  equity  can  well 
deal  with. 

Cur.  adv.  vulL 

Lord  Campbell  C.  J.,  in  this  term  {June  5th),  de- 
livered the  judgment  of  the  Court. 

Li  this  case,  which  was  argued  before  my  brother 
Erie  and  myself,  the  question  is  whether  the  Tithe 
Commissioners,  before  executing  their  award  for  a  com* 
mutation  of  tithes  in  the  parish  of  Clapham  in  the 
county  of  York,  are  bound  to  decide  a  question  between 

(a)  3  r.l-  Coil.(Eq,Exch.)  421, 

(6)  Triniii^  tenn,  June  12th,  1849.      Ante,  vol.  13. 

(c)  5  Biav.  533. 
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tbe  rector  and  the  yicar>  which  of  the  two  is  entitled  Qitfm*<  Smck, 

to  the  tithes  of  turnips^  potatoes  and  agistment.     The  * 

material  parts  of  the  case,  as  they  appear  upon  the  TheQunK 

mandamus  and  return,  are  these.     In  the  course  of  the  TiUw  Coxku- 

SIOIIBEIU 

proceedings  with  a  view  to  a  commutation  of  tithes  in 
this  parish,  a  dispute  arose  as  to  whether  tithes  for 
turnips,  potatoes  and  agistment,  which  had  not  been 
collected  for  a  great  many  years,  were  due,  and  whether 
they  belonged  to  the  rector  or  the  vican  The  Com- 
missioners decided  that  these  tithes  were  due,  but 
declined  to  decide  whether  they  belonged  to  the  rector 
or  the  yicar,  and  caused  a  draft  of  an  award  to  be  pre- 
pared, by  which,  estimating  the  rentcharge  in  respect 
of  them  at  a  separate  and  distinct  amount,  they  pro- 
posed to  state  that  the  lessee  of  the  rector,  as  the 
person  in  possession,  was  entitled  to  this,  leaving  it  to 
the  vicar  hereafter  to  litigate  the  question  if  he  should 
think  fit.  On  the  part  of  the  vicar  it  is  contended  , 
that  they  are  bound,  under  the  45th  section  of  stat. 
6  &  7  W^.  4.  c.  71.,  to  decide  the  question  of  title  before 
making  the  award. 

There  is  no  specific  direction  contained  in  the  sta- 
tute, applicable  to  such  a  case.  Supposing  that  the 
words  in  the  commencement  of  the  section  referred  to, 
"touching  the  right  to  any  tithes,**  mean  the  title  to 
tithes  between  rival  claimants^  there  was  no  suit  pending 
touching  the  right  to  these  tithes  when  the  act  passed, 
or  afterwards.  This  question  has  nothing  to  do  with 
*^  the  existence  of  any  modus  or  composition  real,  or 
prescriptive  or  customary  payment,  or  any  claim  of 
exemption  from  or  non-liability  under  any  circum- 
stances to  the  payment  of  any  tithes,"  "or  touching 
the  situation  or  boundary  of  any  lands :  "  the  vicar  is 

T  T  2 
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Foiume  XV.    therefore  confined  to  the  position  that  this  is  a  '^  differ- 
'        ence  "  whereby  the  making  of  the  award  is  "  hindered." 


The  Quiiif     If  ji;  ijg  ^jjQ  Commissioners  are  bound  to  decide  it,  and 

T. 

Tithe  CoicHis-  their  decision  is  final  and  condusive.     They  say  that 

,   ^  ilOHEES. 

they  are  only  bound  to  decide  questions  which  must  be 
decided  before  they  can  properly  estimate  the  amount 
of  rentcharge  which,  on  the  commutation,  is  to  be  sub- 
stituted for  tithe  in  kind  or  a  modus;  and  that  this 
difference  as  to  the  title  to  these  tithes  of  turnips, 
potatoes  and  agistment  in  the  parish  of  Clapham  does 
not  hinder  them  from  making  their  award. 

If  the  award  in  the  form  proposed  would  conclu- 
sively vest  the  right  to  the  tithes  in  the  rector,  we 
should  be  of  opinion  that  the  Commissioners  are  wrong, 
and  that,  before  they  proceed  to  make  their  award,  the 
difference  must  be  decided:  but  it  seems  to  us  that 
after  the  award  is  made  the  question  of  title  to  the 
tithes  will  remain  open. 

The  learned  counsel  for  the  vicar  chiefly  relied  upon 
the  21st  section  of  the  Act,  giving  the  form  of  the 
parochial  agreement,  which  Is  to  distinguish  "  if  there 
is  more  than  one  tithe  owner,  the  sum  payable  to  every 
such  tithe  owner:**  the  argument  being  that,  before 
stating  who  is  the  tithe  owner,  the  question  of  title  to 
the  tithes  must  be  determined.  But,  turning  to  the 
12th  section,  we  find  that  '^^ owner  of  tithes'  shall 
mean  and  include  every  person  who  shall  be  in  the 
actual  possession"  of  the  tithes.  These  tithes  being  held 
to  be  due,  the  rector  may,  prlm&  facie,  be  considered 
to  have  been  in  the  possession  of  them.  The  statement 
in  the  agreement  and  award  would  therefore  not  be 
conclusive  as  to  the  right  to  the  tithes. 

But  it  seems  to  us  that  all  doubt  upon  the  subject  h 
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removed  by  the  7l8t  section^  which  enacts  that  ^'anj  Queen*s  Bmch, 

person  having  any  interest  in  or  claim  to  any  tithes  ^  ' 

**  before  the  passing  of  this  Actj  shall  have  the  same  The  Quhk 
light  to  or  claim  upon  the  rent-charge  for  which  the  Tithe  Commu- 
same  shall  be  commuted  as  he  had  to  or  upon  the 
tithes,  and  shall  be  entitled  to  have  the  like  remedies 
for  recovering  the  same  as  if  his  right  or  claim  to  or 
upon  the  rent-charge  had  accrued  after  the  commu- 
tation, **  Therefore,  if  the  vicar  be  now  entitled  to 
these  disputed  tithes,  there  seems  to  be  no  doubt  that* 
after  an  award  in  the  proposed  form,  he  may  try  his 
right  to  the  rentchaige  awarded  in  substitution  of 
tithes. 

The  case  of  Clarke  v.  Yonffe  (a),  relied  upon  by  his 
counsel,  seems  a  direct  authority  against  him;  for,  if 
the  Commissioners  are  empowered  to  decide  a  question 
of  title,  their  award  is  conclusive ;  and  upon  that  sup- 
position the  relief  sought  and  obtained  could  not  have 
been  given.  In  that  case  it  was  necessary  to  go  into 
equity  only  because  there  had  been  an  entire  rent- 
charge  awarded,  in  respect  of  tithes  to  which  the  plain- 
tiffs were  entitled  and  in  respect  of  tithes  to  which  they 
were  not  entitled,  and  till  an  apportionment  was  made 
they  had  no  legal  remedy.  Here  such  a  diflSculty  will 
not  arise,  as  there  is  to  be  a  separate  and  distinct  rent- 
charge  awarded  in  respect  of  the  tithes  which  the  vicar 
claims. 

The  whole  scope  of  the  act  seems  to  shew  that  the 
Conmiissioners  were  intended  to  decide  disputes  between 
the  land-owner  and  the  tithe-owner,  leaving  the  de- 
cision of  disputes  as  to  title  between  rival  chdmants  of 

(a)  5J9m(o.5S3. 
TT  3 
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VoiurM  XV.    the  tithe  to  be  decided  by  the  regular  tribunals  of  the 

1850.       _    ^ 
country. 


sioinas. 


The  Quuy         jj^  ^jjg  ^^  ^^  ^^  clearly  of  opinion  that  the  differ- 

Titbe  CoMxis'  ^^(je  between  the  vicar  and  the  rector  does  not  hinder 

the  making  of  the  award,  and  therefore  that  there  must 

be  judgment  for  the  defendants. 

Judgment  for  defendants. 


The  Queen  against  The  Birmingham  and  Ox- 
ford Junction  Railway  Company. 

State  &  9  net.  TIT  AND  AMUS.  The  writ  (teste,  November  26, 1849) 
aiuidscfau8es  recited   that,  after  the  passing  of  an  act  (9  & 

A^84^*^  10  Vict.  c.  cccxxxvii.,  local  and  personal,  public  (a)  )  for 
^^_^^  **>«     making  "  The  Birmingham  and  Oxford  Junction  Railr 

powers  of  pro- 
moters of  an      wayt^  and  of  another  act,  passed  in  the  same  sesaon 

undertakingt 

within  that  act    pf  parliament  (9  &  10  Vict  c,  cccxxxviii.  (a)  )^   ^'  for 

and  any  special         «•  •«  •  -rk*       *      i  •  •  t* 

act  there  re-  makmg  a  railway  mto  Birmingham  m  extension  of 
theeompuUm  *^®  proposcd  Birmingham  and  Oxford  Junction  Bail" 
teW^f  k  d  ^^y»^  ^^^  within  three  years  from  the  passing  of 
f(Mr  the  purposes  the  last  mentioned  act,  viz.   on  21st  January  1847, 

of  the  special  ^ 

act,**  shall  not    the  defendants,  being  the  promoters  of  the  undertaking 

be  exercised 

after  the  ex-      authorized  by  the  said   statutes  respectively  (i),  did 

piration  of 
three  years 
from  the  passing  of  the  special  act. 

Held,  by  the  Cburt  of  Queen's  Bench,  that  this  clause  does  not  prevent  such  promoters 
from  summoning  a  jury  to  assess  compensation  for  land  at  the  instance  of  the  land>owner, 
when  the  promoters  have,  within  the  three  years  (by  virtue  of  their  special  act),  given 
notice  to  the  land-owner  of  their  requiring  such  land,  hut  have  neglected  to  summon  a 
jury  tiU  the  three  years  had  expired.  And  that  the  promoters  may,  at  the  land-ownefs 
instance,  be  compelled  by  mandamus  to  summon  such  jury. 

Judgment  affirmed  by  the  Exchequer  Chamber. 

(a)  Royal  Assent,  3d  Avgiut,  1846. 

(6)  By  sect.  40  of  the  last  mentioned  act,  the  two  companies  incorporated 
by  the  said  acts  respectively  were  united,  and  all  provisions  of  this  act 
applicable  to  the  company  thereby  incorporated  were  made  applicable  to 
The  Birmingftam  and  Oxford  Junction  RaUioay  Company,  as  if  it  had 
been  named  in  such  provisions. 
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^ye  to  William  Henry  Osbom,  of  Birmingham  &c.,    Q^ee9C9  Beiidu 


1850. 


wine  and    spirit   merchant,  a  notice   in   writing,  in 
pursuance  of  the  powers  &c  in  that  behalf  contained     ^"^  ^"^^ 
in  the  last  mentioned  act  and  the  several  acts  in-    BmavoBAM 

and  OxiOBD 

.corporated  therewith,  that  the  railway  authorized  by  Jnronmr 
the  last  mentioned  act  to  be  made  would  pass  through  puj. 
the  messuage  or  tenement,  auction  rooms,  shop,  &0. 
situated  in  the  parish  of  Birmingham  in  the  county 
of  Warwicky  and  numbered  414,  415  and  416  in  the 
plan  and  in  the  book  of  reference  deposited  in  the 
office  of  the  clerk  of  the  peace  for  the  county  of  War^ 
ujicky  and  that  The  Birmingham  and  Oxford  Junction 
Railfcay  Company  required  to  purchase  and  take  part 
of  the  said  messuage  &c.  for  the  purpose  of  the  said 
railway;  and  the  notice  further  stated  that  the  part 
«o  required  was  coloured  red  upon  the  plan  annexed 
to  the  said  notice ;  and  that  the  Company  were  willing 
■to  treat  for  the  purchase  thereof,  and  of  all  subsisting 
leases,  terms,  estates  and  interests  therein,  and  as  to 
the  compensation  to  be  made  to  the  said  W.  JH^ 
Osbom  for  the  damage  that  might  be  sustained  by 
-him  by  reason  of  the  execution  of  the  works  of  the 
^d  railway;  and  they  did  by  such  notice  demand 
from  the  said  W.  H.  Osbom  the  particulars  of  his 
estate  and  interest  in  the  premises  so  required  &C.5 
and  of  the  claims  made  by  the  sud  TV.  H.  Osbom  ia 
respect  thereof,  and  that  such  particulars  should  be 
delivered  by  him  at  the  office  of  their  secretary,  to  wit 
at  Birmingliam.  The  writ  then  stated  that  Osbom 
was  seised  in  fee  of  the  premises  whereof  the  said  part 
was  so  required,  and  that  the  compensation  claimed 
by  him  for  his  interest  in  the  said  part,  and  for  any 
damage  &c.  by  reason  of  the  execution  of  the  Com* 

T  T  4 
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Vohime  XV.    pany's  works,  amounted  to  a  sum  exceeding  501^  viZi 
30^000^ :  that  Osborn  made  known  to  the  Company 


The  QoBiN  ^jj^  particulars  of  his  interest  in  the  8«dd  part,  and  claim 
Biij'MJ'OHAM  for  compensation  in  respect  thereof,  and  of  the  damage 
"juH^li^ir    and  injury  he  might  sustain  &c. ;  and  afterwards,  viz.  on 

Railirsj  Com- 

pAoy.  3d  May  1849,  gave  them  notice  in  writing  of  the  par- 
ticulars of  his  estate  and  interest  in  the  said  part,  and 
of  the  injury  to  the  residue  of  hb  said  premises  by  the 
severance  of  such  part,  and  the  injury  he  had  otherwise 
sustained  and  was  likely  to  sustain  in  his  business  &c.,  by 
the  execution  of  the  works ;  and  that  he  was  willing  to 
sell  and  convey  the  said  part  to  the  Company  for 
12,0002.,  and  to  receive  the  further  sum  of  3000Z.  in 
satisfaction  for  the  damage  &c. ;  and  that,  in  case  they 
declined  to  pay  the  amount  claimed,  he  required  the 
compensation  to  be  determined  by  a  jury:  that  more 
than  twenty  one  days,  to  wit  600  days,  had  elapsed 
since  the  service  of  notice  by  the  Company,  and  that 
they  and  Osborn  had  not  agreed  as  to  the  amount 
of  compensation:  that  Osborn  had  required  them  to 
issue  their  warrant  to  the  sheriff  of  JVarunckshire  to 
summon  a  jury,  pursuant  to  the  Lands  Clauses  Con- 
solidation Act,  1845  (8  &  9  Vict  c.  18.),  to  assess  com- 
pensation for  the  said  interest  in  the  said  part,  and 
for  damage  &c :  but  they  had  neglected  and  refused  so 
to  do.  The  writ,  therefore,  commanded  them  to  issue 
such  warrant  to  the  sheriff  for  the  purpose  above  men- 
tioned, or  shew  cause  &c. 

Betum*  We,  &c.,  certify:  That,  in  and  by  the 
first  mentioned  act,  it  was  and  is  amongst  other  things 
enacted  that  the  power  of  us,  the  said  Company,  for  the 
compulsory  purchase  of  lands  for  the  purposes  of  the 
siud  act  should  not  be  exercised  after  the  expiration  of 
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tliree  years  from  the  passing  of  the  said  act.     And  Q««**«  Bench. 

that,  in  and  by  the  act  secondly  above  mentioned,  it  * 

was  and  is  amongst  other   things  enacted  that  the     TheQoMM 
powers  of  the  Company  therein  mentioned,  and  thereby    BiMfwcHiM 
merged  in,  and  united  and  incorporated  with,  ns  the      Jukctiok 
said  Birmingham  and  Oxford  Junction  Railway  Com*        panj. 
pany,  for  the  compulsory  purchase  of  lands  for  the  pur- 
poses of  the  last  mentioned  act,  should  not  be  exercised 
after  the  expiration  of  three  years  from  the  passing  of 
that  act  (a).     And  we  further  certify  &c  that,  before 
the  time  when  the  said  writ  issued,  and  also  before  the 
time  when  the  said  Wi  H.  Osbom  applied  to  the  Court 
&c  (Q.  B.)  for  such  writ,  to  wit  on  3d  August  a.  d.  1849, 
three  years  had  expired  from  the  passing  of  the  said 
acts  and  each  of  them.     And  that  we  the  said  Com- 
pany had  not,  at  the  time  of  the  issuing  of  the  said 
writ,  nor  at  any  time  since  had  we,  nor  have  now,  any 
power  to  issue  our  warrant  to  the  sheriff  of  the  said 
county  of  Warwick  commanding  him  to  summon  a  jury 
in  pursuance  and  according  to  the  provisions  of  the 
Lands  Clauses  Consolidation  Act,  1845,  for  the  purposes 
in  the  said  writ  in  that  behalf  suggested.    Wherefore 
we  humbly  certify  &c.  that  we  ought  not  to  have  been, 
nor  ought  to  be,  required  to  issue  our  warrant  to  the 
said  sheriff  for  the  purpose  aforesaid.     And  for  the 
causes  above  set  forth  &c.  we  have  not  issued  our  war- 
rant to  the  siud  sheriff  as  by  the  said  writ  we  were  com- 
manded. 

Plea.     That,  after  the  passing  of  stat.  11  &  12  Vict. 

(a)  Stat  9  &  10  Vict,  e,  cccxxxyiii.  i.  2S.  enacts:  «  That  the  powers 
of  the  Company  for  the  compulsory  purchase  of  lands  for  the  purposes 
of  this  act  shall  not  be  exercised  after  the  expiration  of  three  years  from 
the  passing  of  this  act."  Stat.  9  &  10  VkU  e,  cccxxxvii.  contains  a 
clause  (sect  82)  in  the  same  words. 
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Fdume  XT,,     c.  3,,   *•'  to  give  further  time  for  making  certain  rwl- 
'  ways  "(a),  the  Company,  within  two  calendar  months 


.TheQuzxir     ^fter  the  passing  of  that  act,  viz.  on  16th  February 
BiftMiitoHAM     1848,  applied  to  the  Commissioners  of  railways,  and 

and  OxrouD  ^  .         •     •      , 

JgvcTioM      stated  the  desire  of  the  Company  that  the  time  linuted  by 

•JUsilway  Con* 

fftny^  the  two  acts  in  the  return  mentioned  for  the  compulsory 
purchase  of  lands  for  constructing  the  railways  autha- 
rized  by  the  said  acts  respectively  to  be  made  should 
be  extended  for  the  further  period  of  two  years  from 
the  expiration  of  the  said  period  so  limited  for  such 
compulsory  purchase;  and  stated  also  the  grounds  of 
such  application ;  which  the  plea  specified :  that,  after- 
wards, viz.  13th  March  1848,  the  Company  did,  in  the 
form  required  and  approved  by  the  Commissioners  of 
railways,  give  notice  of  their  said  application  having 
been  made,  by  advertisements  and  by  notices  on  church 

(a)  Stat.  11  &  12  Vict,  c3.  enacts,  by  5. 1. :  "  That  if  any  railway 
company  or  person  authorized  by  any  act  or  acts  of  parliament  to  con- 
struct a  railway  or  any  works  connected  with  a  railway,  or  to  purchase 
lands  for  any  such  purpose,  desire  that  the  period  limited  by  such  act  or 
acts  for  the  completion  of  such  railway  or  works,  or  for  the  purchase  of 
such  lands,  be  extended,  such  company  or  person  may,  at  any  time  within 
two  calendar  months  after  the  passing  of  this  act,  make  application,  in 
writing,  to  the  Commissioners  of  railways'*  for  an  extension  of  time. 
And,  by  sect  3  :  That,  on  proof  to  the  satisfaction  of  the  Commissioners 
that  notice  has  been  given,  as  required  by  sect.  2,  and  after  the  time 
appointed  in  such  notice  for  objections  by  any  party  aggrieved,  and 
aAer  consideration  had  of  such  objections,  if  any,  the  Commissioners  <'may, 
if  they  think  fit,  and  upon  such  terms  and  conditions  as  they  think  fit,  by 
warrant  under  their  seal,  and  signed  by  two  or  more  of  the  said  Commis- 
sioners, extend  the  period  allowed  by  any  such  act  or  acts  as  aforesaid, 
whether  for  the  completion  of  such  railway  or  works  or  for  the  compul- 
sory purchase  of  lands  for  that  purpose,  for  such  further  time  as  the  said 
Commissioners  think  fit,  not  exceeding  two  years  from  the  expiration  of 
the  periods  so  allowed  by  such  act  or  acts  respectively ;  and  they  may  so 
extend  such  periods  respectively,  either  as  to  the  whole  of  such  railway 
or  works,  and  the  whole  of  the  lands  required  for  the  same,  or  as  to  s» 
much  of  such  railway  or  the  works,  or  the  lands  connected  therewith,  as 
shall  be  specified  for  that  purpose  in  such  wanranL"  For  s.  5,  see  p.  64 1> 
pott. 
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doors,  and  thereby  required  any  person  feeling  aggrieved  Qiteen't  Bmck. 


185a 


by  each  proposed  extension  to  send  a  statement  of  ob« 

jection  to  the  Commissioners :  And  that,  to  wit  on  6th     "^^  Qvmrw 

March  1849,  such  notices  being  proved,  and  the  time    Birmiiiobav 

and  OtwoMo- 

for  objection  having  expired,  the  Commissioners,  by      JuHcrtoN 

warrant  &c.,   pursuant  to  the  act  **  to  give  further         pi^iy^  ^'"^ 

time  ^  &c.,  extended  the  period  allowed  by  the  sftid 

acts  in  the  return  mentioned  for  the  compulsory  pur-' 

chase  of  land  for  constructing  the  said  railwfiys  (with 

an  exception,  not  material)  for  the  further  period  of 

two  years  from  the  expiration  of  the  said  period  in 

that  behalf  limited  by  the  said  acts  respectively.     Yeri' 

fication. 

Beplication.  That,  before  the  passing  of  the  said 
act  ^'to  give  further  time"  &c.,  to  wit  on  21st  January , 
1847,  and  not  at  any  later  time,  a  notice  was  given  by 
the  said  Birmingham  and  Oxford  Junction  Railway 
Company  to  the  said  fF.  H,  Osbom  for  purchasing  and 
taking  the  lands  and  premises  of  him  the  said  fF,  H.  O. 
in  the  said  writ  and  plea  mentioned.     Verification. 

Demurrer,  assigning  for  causes,  among  others,  that 
the  replication  neither  traverses  nor  confesses  and 
avoids,  but  replies  matter  wholly  immaterial.     Joinder. 

The  demurrer  was  argued  in  this  term  (a). 

Peacocky  for  the  Crown.  By  the  local  acts  and  stat. 
8  &  9  Vict  c.  18.  (sects.  18  to  23),  when  the  Company 
had  given  notice  of  desiring  to  take  this  land,  the 
relation  of  buyer  and  seller  was  created  between  them 
and  the  land-owner  (i);  there  was  an  executory  contract^ 

(a)  June  5th.     Before  Lord  Campbell  C.  J.,  Palteson^  Coleridge  and 
Erie  Js. 
.    (b)  See  Begina  v.  CQmmissioners  of  Woodt  and  Foretts,  post,  761. 773. 
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binding  on  both,  and  which  the  Company,  therefore, 
could  not  set  aside ;  Rex  v.  The  Hungerfai'd  Market 
Company  (a),  Salmon  v.  Randall  {b\  Doo  v.  Hie 
London  and  Croydon  Railway  Company  {c).  That  the 
compulsory  powers  have  expired  makes  no  difference. 
They  have  already  exercised  these :  summoning  a  jury 
is  but  the  machinery  by  which  a  consequent  proceeding 
is  to  be  carried  into  effect  Sect  39  of  stat  8  &  9 
Vict,  c  18.  directs  that,  in  every  case  in  which  a 
question  of  disputed  compensation  shall  be  required  to 
be  determined  by  the  verdict  of  a  jury,  the  promoters  of 
the  undertaking  shall  issue  their  warrant  to  the  sheriff, 
requiring  him  to  summon  a  jury  for  that  purpose ;  and 
sect  41  gives  instructions  to  the  sheriff  as  to  the  sum- 
moning. Sect  123  enacts  generally,  with  reference  to 
local  acts,  *'  that  the  powers  of  the  promoters  of  the 
undertaking  for  the  compulsory  purchase  or  taking  of 
lands  for  the  purposes  of  the  special  act  shall  not  be 
exercised  after  the  expiration  of  tiie  prescribed  period, 
and  if  no  period  be  prescribed  not  after  the  expiration 
of  three  years  from  the  passing  of  the  special  act  {d)J* 
But  the  proceedings  now  in  question  do  not  relate  to  the 
compulsory  power  of  taking  lands ;  they  are  only  steps 
to  ascertain  value  or  damage.  The  summoning  a  jury 
is  compulsory  upon  the  Company;  not  a  compulsory 
power  in  their  hands.  [Lord  Campbell  C.  J.  The 
question  is  whether  sect  123  imposes  the  condition 
that  the  price  shall  be  ascertiuned  within  the  pre- 
scribed time.]  Sect  124  enables  the  promoters  to  ac- 
quire the  complete  right  to  lands  notwithstanding  an 
omission  to  purchase  or  to  pay  compensation  within 


(a)  AB.^Ad.  327.  (6)  3  Mylne  ^  C.  439.  449,  450. 

(c)  1  RaUway  Ca,  857.  (^Chancery),    {d)  And  see  p.  637,  note  (a),  ont^ 
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the  limited  time :  but  this  is  a  general  provision  against   QueenU  Bench. 

cases  of  mistake  and  inadvertence,  as  to  giving  notice  or  ^ ' 

otherwise.     [_Erk  J.    The  clause  is  rather  against  you,     "^^  Qwx«k 
since  it  extends  to  cases  where  notice  has  been  given,    Birxikorax 

and  Oxford 

but  proper  steps  not  taken  to  complete  the  purchase.]      Juvcnov 
It  gives  a  power  to  assess  mesne  profits,  which  would         panj. 
not  be  applicable  to  the  ordinary  case  of  taking  lands. 
A  general  rule,  that  the  promoters  shall  not  enter 
(unless  by  consent)  without  having  paid  the  purchase 
money,  is  established  by  sects.  84,  89 ;  but  it  is  not  said 
that  the  payment  must  be  within  three  years.     [Lord 
Campbell  C.  J.     For  how  long  a  time  would  the  land- 
owner have  his  right  of  requiring  the  promoters  to  go 
on?]    There  is  no  positive  limit,  unless  it  be  the  ex- 
piration of  such  a  time  as  would  bar  proceeding  in 
equity  for  a  specific  performance.     As  to  stat  11  &  12 
VtcL  c,  3. :  the  Legislature  seems  there  to  contemplate 
that  the  promoters  shall  be  bound  to  go  on  after  they 
have  once  given  notice.     Sect.  5  enacts  that,  ^^  where 
before  the  passing  of  this  act  any  contract  hath  been 
entered  into  or  notice  given  by  any  such  railway  com- 
pany or  person,  for  purchasing,  taking,  or  using'  any 
lands  which,  under  any  such  act  or  acts  as  aforesiud, 
such  company  or  person  is  entitled  to  purchase,  take, 
or  use,  this  act,  or  any  warrant  thereunder,  shall  not 
authorise  any  extension  of  the  time  allowed  for  the 
purchase  of  the  lands  comprised  or  mentioned  in  such 
contract  or  notice  ;  and  every  such  contract  and  notice 
respectively  shall  be  construed  and  shall  take  effect,  and 
the  same  proceedings  shall  be  had  thereunder,  and  all 
parties  thereto  shall  be  entitled  to  the  same  rights  and 
remedies  in  respect  thereof,  both  at  law  and  in  equity, 
as  if  this  act  had  not  been  passed.^     This  clause  will  be 
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Volume  XV.  relied  upon  for  the  defendants :  but  its  meaning  is  that^ 

-  in  the  case  pointed  out,  no  statutory  powers  are  neces- 

The  QouM  gajy^  and  the  promoters  can  and  must  follow  up  their 

BiKMiKGHAM  uoticc.    Thc  effect  of  a  contrary  constniction  would  be, 

juHcxiPM  m  the  present  case,  that  a  jury  could  not  now  be  sum- 

Sftilwij  Con* 

puy.  moned,  nor  the  time  extended. 


Whateletfy  contrd.  It  is  true  that  the  notice  under 
Stat.  8  &  9  VicL  c.  18.  8. 18.  creates  an  executory  con- 
tract of  purchase;  but  all  the  necessary  proceedings 
must  be  carried  through  within  the  time  limited  by 
sect.  123,  and  by  the  corresponding  clauses  of  the  local 
acts.  Summoning  a  jury  is  an  exercise  of  powers  within 
these  clauses.  Their  effect  is  to  limit  the  period  during 
which  not  only  the  Company  may  act  but  the  sheriff 
and  other  ministers  of  the  law  be  called  upon  to  assist 
them.  [Lord  Campbell  C.  J.  The  words  of  sect  123 
are,  simply,  "  the  powers  of  the  promoters "  "  for  the 
compulsory  purchase  or  taking."  The  question  is,  what 
these  words  mean.]  In  Brochlehank  v.  The  Widtehaven 
Junction  Railway  Company  (a)  the  powers  of  the  com- 
pany ^^  for  the  compulsory  purchase  or  taking  of  lands  ^ 
were  limited  to  the  term  of  three  years :  a  compensation 
was  assessed  under  the  act ;  but  the  jury  did  not  deliver 
their  verdict  tiU  the  three  years  had  expired.  An  in- 
junction was  obtained  to  prevent  the  company  from 
proceeding  farther  to  obtain  possession  of  the  land :  and 
the  Vice  Chancellor  (Sir  i.  Shadwelf)  said  (b) :  "  It  ap- 
pears to  me  to  be  one  of  the  plainest  cases  I  ever  saw.'^ 
"The  compulsory  power  of  taking  the  land  consists, 
where  the  parties  dispute,  first  of  all,  in  having  the 
amount  of  the   money  which  shall  properly   be  paid 


(o)  5  RaOway  Cates,  S7S.  {Qhancery).  (b)  Pp.  S76,  377. 
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ascertained  hj  the  intervention  of  a  jury ;  then  in  the  QueenU  Bench. 
payment  of  the  money,  so  ascertained  to  be  the  proper 
sum,  into  the  Bank,  according  to  the  provisions  of  the     "^^  <lw»w 

152d  section;  and  then,  if  the  party  does  not  deliver  Bumingham 

.  »"*d  OxroRo 

possession,  the  Company  may  issue  the  precept  to  the  Juxcnov 
sheriff,  and  may  request  the  sheriff,  and  the  sheriff  is  panj. 
authorised,  to  give  possession  accordingly."  He  added 
that  the  Company's  construction  of  the  act  (making  the 
verdict  operative  after  the  expiration  of  the  three  years) 
was  flatly  in  contradiction  to  the  terms  of  the  limiting 
clause :  he  observed :  '^  the  final  compulsory  power  itself 
is  made  to  depend  upon  the  previous  ascertainment,  by 
the  intervention  of  a  jury,  of  what  is  the  sum  that 
ought  to  be  paid  in  case  the  parties  dispute,  and  that 
final  compulsory  power  is  the  issuing  of  the  precept  to 
the  sheriff:  "  and  he  granted  the  injunction.  It  is  true 
that  Lord  Cottenham,  on  appeal  (a),  doubted  the  cor- 
rectness of  this  decision;  he  did  not,  however,  dissolve 
the  injunction,  but  left  the  matter  to  be  decided  by  a 
court  of  law :  and  the  case  was  settled  without  any 
further  decision.  [Lord  Campbell  C.  J.  The  power 
now  in  question  is  compulsory  upon  the  Company, 
not  in  their  behalf.]  The  Legislature  cannot  have  in- 
tended different  limitations  of  time  in  the  two  cases. 
As  to  stat  11  &  12  Vict  c.  3.,  sect.  5  determines 
nothing  as  to  the  construction  of  stat.  8  &  9  Vict 
c.  18. :  it  leaves  the  promoters  of  railway  undertakings 
in  the  same  situation,  where  contracts  have  already 
been  entered  into,  or  notices  given,  as  if  this  act 
had  not  passed.  [^Coleridge  J,  Then,  if  the  pro- 
moters have  gone  half  way  towards  completion  of  an 

(a)  Brocklebank  v.  The  Whitehaven  Junction  Railway  Company,  5  RaiL 
Co,  379. 
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Volume XF.  assessment,  they  have  no  remedy  under  this  act:  if 
'___  nothing  has  been  done,  they  have  it]     The  legislation 

The  QoxBN  juay  \yQ  imperfect ;  but  the  words  are  clear.     Perhaps 

BiEMiwGHAM  equity  would  afford  a  remedy.     [Lord  Campbell  C.  J. 

JovcTioK  That  could  only  be  by  causing  the  contract  to  be  carried 

^LulwMj  Com- 

panj.  into  effect  as  the  law  prescribes.]  At  all  events  the 
Company  here  suffer  only  by  their  own  omission,  and 
must  now  make  such  terms  as  they  can,  if  they  still 
want  the  land. 


Peacock,  in  reply.  The  remedy  in  equity  could  be 
only  by  a  specific  enforcement  of  the  original  contract; 
and  that  must  be  by  means  of  a  jury.  Lord  Cottenliam 
says,  in  Salmon  y.  Randall  (a):  "1  find  no  authority 
in  the  cases  referred  to  which  distinguishes  this  case 
from  any  other  in  which  parties  are  exercising  a  l^al 
right.  The  parties,  I  conceive,  are  put  into  the  situa- 
tion of  vendor  and  purchaser  by  the  notice;  and  like 
every  other  vendor  and  purchaser,  they  must  of  course 
complete  their  purchase,  according  to  the  provisions, 
not  of  the  contract,  but  of  those  arrangements  which 
the  act  of  parliament  has  substituted  in  lieu  of  the 
contract,  in  a  case  where  no  contract  can  take  place." 
Sir  J.  Wigram  V.  C.  adopted  the  same  view  in  Walker 
Y.  Eastern  Counties  Railway  Company  (Ji).  And  this 
Court,  also,  on  mandamus,  will  require  parties  who 
stand  in  the  situation  of  purchasers  to  proceed  ac- 
cording to  the  arrangements  provided  by  act  of  par- 
liament. In  Regina  v.  The  Deptford  Pier  Com* 
pany{c)y  where  compensation  for  Lands  required  by 
the  company  had  been  assessed  under  their  act  of  par- 

(a)  3  Mylne  ^  C.  449.  (6)  6  Han,  594. 

(c)  S  ji,4;  E,  910. 
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liament^  but  their  compulsory  powers  had  expu*ed  before  Q«««»'<  Bench. 

a  mandamus  to  pay  was  applied  for,  this  Court  never-  1_ 

theless  granted  a  mandamus.     [Lord  CampbeU  C.  J,  Q''«» 

It  is  important  to  keep  to  the  words  of  the  statute.  ^J*'(5'°"^*' 

The  statutory  words  in  question  here  are,  not  "  com-  _  ?"*^^ 

Railway  Com* 

pulsory  powers"  but  "powers"  **for  the  compulsory  pwy. 
purchase  "  (a).]  Brocklebank  v.  The  Whitehaven  Junc'^ 
Hon  Railway  Company  (b)  cannot  be  deemed  a  decisive 
authority.  [Lord  CampbeU  C.  J.  It  states  the  opinion 
of  a  learned  Judge,  expressly  in  point]  If  the  con- 
struction given  to  stat.  11  &  12  Vict  c  3.  on  the  other 
side  be  correct,  the  extension  of  time,  for  any  part  of 
the  Company's  line  as  to  which  notices  of  taking  land 
have  been  given,  is  practically  ineffectuaL 

Cur.  adv.  vvlt. 

Lord  Campbell  C.  J.,  on  the  following  day  {June 
6th),  delivered  the  judgment  of  the  Court. 

We  are  of  opinion  that  the  prosecutor  is  entitled  to 
our  judgment :  but  we  are  desirous  to  have  it  under- 
stood that  we  give  no  opinion  upon  the  points  argued 
at  the  bar  beyond  what  is  necessary  for  the  decision  of 
this  particular  case.  Here,  the  special  Bailway  Act 
having  received  the  royal  assent  on  the  3d  of  August 

1846,  the  three  years  from  the  passing  of  it  expired 
on  the  3d  of  August  1849.     On  the  21st  of  January 

1847,  the  Company  gave  the  prosecutor  notice  that 
they  required  to  purchase  a  part  of  his  house  and  pre- 
mises ;  and  no  further  steps  were  taken  by  either  party 
till  the  3d  of  May  1849,  when  the  prosecutor  gave 

(a)  F,  Robinson,  with   WJuUeley,  pointed  out  that  the  words  in  itat. 
8  &  9  Fict,  c.  18.  s.  ISS.  were  *<  compulsory  purchase  or  taking." 
(6)  5  RttiL  Ca,  3734 

VOL,  XV.  N.  S.  U  U 
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Fokme  XK    notioe  to  the  Company  of  the  amount  of  his  claim  for 
*        the  part  of  hia  house  and  premises  which   the  Com* 


The  Qfinv    pany  required,  and  for  damage  which  the  severance 
BxuiiKOHAx    would  cause,  and  demanded  that  the  amount  of  the 

and  OzroED 

Jmrcnoff      compensation  to  which  he  was  entitled  should  be  deter- 
"^'JSr^  mined  by  a  jury.     The  Company  neglected  and  refaeed 

to  issue  their  warrant  for  summoning  a  jury.  In 
Michaelmas  term  1849,  after  the  expiration  of  the  three 
years,  the  prosecutor  applied  to  this  Court :  and  the 
present  mandamus  was  granted  for  the  summoning  a 
jury. 

The  defendants  rely  on  the  123d  section  of  stat  8 
&  9  VicL  c.  18.,  and  a  similar  clause  (a)  in  their  special 
act,  whereby  it  is  enacted  that  the  powers  of  the  pro- 
moters of  the  undertaking  for  the  compulsory  purchase 
or  taking  of  lands  for  the  purposes  of  the  special  act 
shall  not  be  exercised  after  the  expiration  of  three  years 
from  the  passing  of  the  special  act.  We  think  that  this 
limitation  does  not  apply  against  the  land*owner  who, 
having  within  the  three  years  received  a  notice  that 
his  land  is  required  by  the  promoters  of  the  under* 
taking,  and  having  within  the  three  years  regularly 
served  them  with  a  notice  that  he  requires  the  amount 
of  compensation,  to  which  he  is  entitled,  to  be  deter- 
mined by  a  jury,  and  wishing  to  complete  the  sale  of 
his  land,  applies  for  a  mandamus  to  compel  the  Com* 
pany  to  issue  a  warrant  for  summoning  a  jury.  We  do 
not  think  that  the  powers  which  he  wishes  to  be  ex^ 
ercised  are  ^'powers  of  the  promoters  of  the  under* 
taking  for  the  compulsory  purchase  or  taking  of  lands." 
The  powers  to  be  thus  exercised  are  powers  to  enable  a 

(a)  9  &  ]0  Via,  c ccczzxrii.  j;  92* 


XIII.  VICTORIA* 

wiUing  vendor  to  transfer  the  full  right  and  title  of  QueenU 

his  lands  to  the  Company  on  ascertwiing  and  receiving    

the  compensation  to  which  he  is  entitled.  '^^  ^ 

In  thb  view  of  the  case  it  is  not  necessary  to  consider  BiMtw 

and  Oi 

what  effect  is  to  be  £^ven  to  the  supposed  legislative  _  Jumci 
oonstmction^  by  stat.  11  &  12  Viet  c.  S,,  of  the  123d 
section  of  stat.  8  &  9   VtcL  c.  18.  in  respect  to  the 
powers  of  compulsory  purchase  belonging  to  the  pro- 
moters of  the  undertaking. 

The  case  of  Brockkbank  v.  The  Whitehaven  Junction 
Rmhoay  Company  {a)y  as  decided  by  the  Vice  Chan- 
cellor of  England^  is  strongly  pressed  upon  us  by  the 
counsel  for  the  defendants :  but  this  decision  seems  to 
have  been  much  doubted  by  Lord  Chancellor  Cotten- 
ham  when  brought  before  him  on  appeal:  and^  in  as 
far  as  it  may  apply  to  a  case  like  the  present^  where 
the  proceeding  for  completing  the  purchase  originates 
with  the  land-owner,  we  think  it  is  not  an  authority  to 
be  acted  upon. 

We  therefore  give  judgment  against  the  defendants, 
and  award  a  peremptory  mandamus. 

Judgment  for  the  Crown  (J). 

(a)  5  Rail.  Co.  373. 

(6)  Error  was  brought  in  the  Exchequer  Chamber  on  the  judgment 
in  this  case  :  and  the  writ  of  error  was  argued  in  Hilary  vacation  (February 
1st)  1851,  before  MatJe,  CreuweU,  Williams  and  Talfourdjn,,  and  Parke, 
Alderum  and  Piatt  Bs. 

Whateley,  for  the  plaintiffs  in  error  (defendants  below),  again  cited 
Brocklebank  v.  The  Whitehaven  Junction  Railway  Company  (5  RaU,  Co. 
373.  j.  The  question  is,  not  merely  what  remedy  the  land-owner  may 
have,  but  whether  the  assessment  can  now  be  taken,  even  if  he  and  the 
Company  were  willing.  [Maule  J.  The  jurors  or  sheriff  may  decline 
to  be  troubled  with  it.]  A  witness  giving  evidence  upon  it  may  not  be 
indictable  for  perjury.  [Jlderson  B.  How  can  this  be  called  a  pro- 
ceeding for  compulsory  purchase,  when  one  party  has  agreed  to  buy,  and 
the  other  is  willing  to  sell,  and  the  only  question  remaining  is  as  to  price  ?] 

UU  2 
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Volume  XV.         Mellor,  contnL     Nothing  remained  after  the  three  years  but  to  follow 
1850.  up  the  contract  by  those  arrangements  wliich  the  statutes  point  out. 

—■ The  land-owner  had  done  all  that  lay  in  him.     [^MaiUe  J.     Do  you  My 

VIUKB        ^^  .^  unwilling,  he  might  have  been  forced  to  go  to  an  assessment  ?] 

BiMCiMGHAK     H®  might.     The  assessment  by  a  jury  cannot  properly  be  considered  as 

and  Oxroao      part  of  the  compulsory  powers  of  the  Company,  because  (under  staL  8  & 

^JwKCTioic        g  y^^  e.lB,  «.  2S.)  the  land-owner,  where  the  claim  exceeds  50i,,  may 

pany.  demand  to  have  the  amount  settled  by  arbitration ;  and  a  jury  cannot  then 

be  summoned  unless  the  arbitration  goes  off  for  want  of  an  award. 

(The  rest  of  the  argument,  in  which  nothing  material  was  added  to  the 
axguments  below,  is  omitted.)     Mellor  was  stopped  by  the  Court. 

Faexb  B.  We  are  all  of  opinion  that  the  judgment  pronounced  by 
Lord  Campbell  C.  J.  is  correct.  The  clause  of  limitation  does  not  apply 
where  the  Company  have  given  a  notice  of  this  kind,  which  amounts  to  an 
inchoate  contract  by  them  to  pay  the  price.  Having  done  so,  they  are 
bound  to  pay  it,  and  to  take  the  proper  steps.  The  opinion  of  the  Vioe 
Chancellor  of  EngUmd  in  Brodddtank  ▼.  The  WhUduxven  Junction  RaU- 
way  Company  (5  JZoiZ.  Co,  373.)  does  not  seem  to  have  been  concurred 
in  by  the  Lord  (Hiancellor :  and  we  agree  with  the  Court  of  Queen's 
Bench  that  it  was  a  mistaken  one. 

The  rest  of  The  Court  concurred. 

Judgment  mffirmed. 
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Queen^s  Bench. 

1850. 


John  Knight,  William  Wabe  and  Others 
against  Faith  and  Another. 

THIS  was  an  action  of  covenant  upon  a  time  policy  A  ship,  insured 
in  1000^  for 

of  marine  insurance  for  1000/.,  upon  the  vessel  •  year  ending 
Pusey  Holly  valued  at  8il  per  ton,  during  the  space  of  was  stranded, ' 
tvp^elve  calendar  months  commencing  on  the  24th  Sep^  ^ught^to 
Umber  1845,  and  ending  on  the  23d  September  1846.  ^^J^"^^ 
The  declaration  alleged  a  stranding,  damage  and  total  l^'^'^J^ 
loss  by  the  perils  of  the  seas,  to  which  the  defendant  ^^re  with  her 

,  .  c™"  o"*  board 

pleaded,  denying  the  alleged  stranding,  damage  or  loss  till  the  middle 
modo  et  fonn& ;  upon  which  issue  was  joined :  and  the  during  that 
cause  came  on  to  be  tried,  before  Lord  Denman  C.  J.  pump^"  and 
and  a  special  jury,  at  the  sittings  after  Trinity  term,  dS:£^SdSto 
1848,  in  London,  when  a  verdict  was  found  for  the  ^^'▼^l^ 

Being  then 

plaintiffs,  damages  1036/.  17^.  lOct,  being  the  amount  beached  and 

.  .  T  .  •     •urveyed,  she 

insured  and  interest;  subject  to  the  opinion  of  this  was  found  so 

much  damaged 

Court  upon  a  special  case.     The  case  was  as  follows.       bj  the  accident; 

that  the  neces- 
sary repairs 
could  not  be  done  at  Sta.  Cruzt  there  being  no  dock -yard,  workmen  or  materials  there ; 
nor  could  she  be  taken  to  any  port  where  she  could  prudently  have  been  repaired.  After- 
wards, in  October,  the  master  (who  was  a  part-owner,  and  interested  in  the  policy)  sold 
her  for  the  benefit  of  those  whom  it  might  concern  ;  and  she  fetched  72iL  No  notice  of 
abandonment  was  given.  A  special  case,  in  an  action  against  the  underwriters,  set  forth 
these  facts,  stating  also  that  the  vessel  "  received  her  death  blow  *'  by  the  said  perils  of  the 
seas  on  September  16th,  but  that  the  damage  was  not  ascertained  till  the  S4th.     Held : 

1.  That  the  sale  by  the  master  did  not,  nor  did  the  other  facts,  constitute  an  actual  total 
loss :  and  that,  if  there  was  a  constructive  total  loss  which  would  have  entitled  the  assured 
to  abandon,  they  could  not  recover  for  such  loss,  not  having  given  notice  of  abandonment. 

2.  That  the  assured  were  entitled  to  recover  for  partial  loss  by  the  stranding  before 
September  23d,  though  the  loss  was  not  ascertained  till  after  that  day ;  the  proximate  cause 
of  loss,  the  injury  by  stranding,  having  taken  place  during  the  year  covered  by  the  in- 
surance. 

S.  That  the  ultimate  loss  did  not  prevent  such  recovery ;  for  that  the  partial  loss  by  strand- 
ing caused  an  actual  prejudice  to  the  assured,  which  was  not  merged  in  the  final  loss  result- 
ing from  the  sale,  even  assuming  this  to  have  been  a  total  loss  necessariW  consequent  upon 
the  stranding :  the  loss  being  one  which,  as  total,  the  insurers  were  noC  liable  to  pay  for. 

uu  3 
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^__  the  policy,  in  search  of  guano  upon  the  coast  of  Pata- 


KwxoBT  ffonia^  upon  her  return  from  the  Falkland  Islands,  where 
Faith.  she  had  been  to  obtain  proyisions,  in  endeavouring  to 
make  the  harbour  of  Santa  Cruz,  off  which  she  was  in 
order  to  complete  her  cargo  of  guano  there,  on  the 
morning  of  the  1 6th  September  1846,  whilst  the  tide 
was  ebbing,  accidentally  took  the  ground  abaft,  swung 
round,  and  remained  fixed  upon  the  bottom,  which  con- 
fflsted  of  hard  blue  clay  and  rocks,  until  the  flowing  of 
the  tide  in  the  evening  of  the  same  day,  when,  after 
thumping  heavily  for  half  an  hour,  she  was  at  length 
by  assistance  got  off,  and  brought  the  same  evemng 
inside  the  bar  into  the  harbour  of  Santa  Cruz. 

The  vessel  received  no  injury  after  the  16th  Sep^ 
tember,  and  remained,  with  her  crew  on  board,  in  the 
harbour  of  Santa  Cruz,  where  she  was  pumped  from 
time  to  time  and  her  cargo  discharged  into  other  vessels, 
until  the  middle  of  October  1846,  when  she  was  beached 
for  the  purpose  of  being  surveyed ;  and  a  survey  was 
then  accordingly  held ;  when  it  was  found  that  she  had 
been  so  damaged  by  the  said  accident  of  the  16th  of 
September  that  the  necessary  repairs  could  not  be  done 
at  Santa  Cruz,  there  being  no  dockyard,  workmen  or 
materials  there ;  nor  could  she  be  taken  to  Monte  Video 
or  to  any  place  where  she  could  have  been  prudently 
repaired.  [She  was  sold  on  the  28th  of  October,  1846, 
and  fetched  72/.  10^.  She  was  sold  by  the  master,  who 
was  a  part  owner,  and  interested  in  the  policy.  He 
sold  her  for  the  benefit  of  whom  it  might  concern. 
There  was  no  notice  of  abandonment  (a).] 

(a)  The  wonk  urithin  brackets  ere  taken  from  the  judgment  of  the 
Court.    Tbej  were  not  in  the  original  case ;  but  it  was  agreed,  during  the 
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Although  the  vessel  received  her  death  blow  by  the  QfttmC*  StnA 

said  perils  of  the  seas  on  the  16th  of  September,  the  ex-  — : 1 

tent  of  the  damage  was  not  ascertained  until  after  the         ^^^ 
24th  of  the  same  month.  ^^™- 

The  pleadings  (which  are  sufficiently  stated  in  the 
case  and  judgment  of  the  Court)  accompanied  and  were 
to  be  taken  as  part  of  the  case.  The  question  for  the 
opinion  of  the  Court  was :  Whether  the  verdict  is  to 
stand  for  the  plaintiffi  or  to  be  entered  for  the  de- 
fendants. 

The  case  was  first  argued  in  Easter  term  {April  23d) 
1850  (a),  by  TFilks,  for  the  plaintiffii  and  Martin  for 
the  defendants.  The  points  made  in  argument  for  the 
defendants  were : 

1.  That  there  was  no  actual  total  loss  within  the 
time  limited  by  the  policy. 

2.  That  there  was  no  partial  loss,  ascertuned  within 
the  limited  time,  and  therefore  none  for  which  the 
plaintiffs  could  recover ;  Meretony  v.  JDunhpe  (J). 

3.  That,  if  there  was  a  partial  loss,  it  was  followed, 
after  the  expiration  of  the  limited  time,  by  a  total  loss, 
and  merged  in  that :  and  that,  as  the  plaintiffs  could 
not  recover  for  the  total  loss,  they  had  no  remedy  for 
the  partial ;  Lime  v.  Janson  (c),  Stewart  v.  Steele  (d). 

second  argument,  that  the  words  to  this  effect  should  be  considered  as 
inserted. 

(a)  Before  Lord  CampbeU  C.  J.,  Patteson^Wightman  and  Erie  Js. 

(6)  Cited  in  Lockyer  ▼.  Qffley,  J  T,  R,  260.  The  second  point  was 
stated  in  the  margin  of  the  defendant's  paper  book  as  follows.  ^  That, 
on  a  time  policy,  if  the  vessel  insured  be  kept  afloat  till  after  the 
expiration  of  the  period  for  which  the  insurance  is  effected,  although  she 
may  have  received  her  death  wound  before,  the  underwriters  are  not 
Uable," 

(c)  12;£atf,  648.         {d)  5  Scotl't  New  Bep.  927. ;  see  pp.  940, 941. 
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fVilks  contended,  on  the  first  point,  that,  although 
there  had  been  no  destruction  of  the  vessers  substaneo 
before  the  23d  of  September  1846,  she  had,  to  all  prac- 
tical purposes,  ceased  to  exist  as  a  ship ;  for  she  was  not 
fit  to  be  removed  to  any  place  where  repairs  could  be 
done,  and  was  therefore  in  the  same  condition  as  if  elie 
had  remained  aground  off  Santa  Cruz  till  her  timbers 
rotted.  On  this  point,  he  cited,  among  other  authoritiei^ 
the  language  of  the  Court  of  Exchequer  in  JSearr  t. 
Gibson  (a).  As  to  the  second  point,  and  the  supposed 
doctrine  of  Meretony  v.  Dunlope{b\  he  referred  to 
Arnould  on  Insurance^  vol.  i.  p.  411.  (Part  L  c  14, 
8.  154.),  p.  451.  (Part  I.  c  15,  s.  171.),  and  vol.  iL 
p.  754,  5.  (Part  III.  c.  1.  s.  280.),  and  3  Kenfs  Comm. 
308.  (e)  note  (a),  there  cited ;  and  he  relied  upon  Shawe 
v«  Felton  {d),  which,  indeed,  was  the  case  of  a  voyage 
policy,  but  not,  as  he  contended,  distinguishable  on  that 
account.  [Lord  Campbell  C.  J.  The  one  is  limited  by 
time,  the  other  by  space,  but  with  equal  precision.] 
On  the  third  point,  he  contended  that  the  underwriters 
could  not  be  exempt  from  liability  for  a  clear  partial 
loss  merely  because  a  total  loss  had  resulted  from  it, 
observing  that  in  the  cases  on  this  point  relied  upon 
by  the  defendants,  the  partial  loss  was  unconnected  with 
the  total ;  here  the  partial  loss  caused  it.  [Lord  Camp* 
bell  C.  J.  Your  argument  comes  to  this,  that  here  the 
partial  loss  is,  in  effect,  a  total  loss.] 


Martiny  contra,  contended,  as  to  the  first  point,  that 
the  proximate,  not  the  remote,  cause  of  loss  must  be 
looked  to;  Powell  y.  Gudffeon{e);  and  here  the  proximate 


(a)  SM.  ^  r.S90.  400,  1. 

(r)  4th  ed.  Part  5.  lect.  48.  II.  (1). 

(e)  SM.4;S.  431. 


(6)  1  T.  IL  260. 
((/}  9  East,  109. 
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cause  was  the  dedsion,  after  the  limited  time  had  ex-   Qtuen'i  Bench. 
pired  and  the  ship  had  been  beached  and  surveyed^  that  * 


▼. 


she  was  not  worth  repair  under  the  circumstances ;  she 
being  at  that  time  not  a  mere  *^  congeries  of  planks  "  (a),  Faith. 
but  capable  of  repair  if  she  had  been  taken  to  a  proper 
place :  and  he  referred  to  Lockyer  v.  Offley  (b)  as  illus- 
trating the  distinction  between  proximate  and  remote 
cause.  [Lord  Campbell  C.  J.  There  no  damage  at  all 
existed  till  the  ship  was  seized.]  On  the  other  points 
he  relied  on  the  authorities  for  the  defendants  already 
mentioned,  and  contended  that  Meretany  v.  Dunlope{c) 
was  a  case  still  entitled  to  recognition  in  our  Courts, 
though  questioned  by  foreign  writers  and  in  Mr.  Ar^ 
nould^a  treatise  above  cited. 

All  the  other  authorities  referred  to,  and  arguments 
used,  on  the  first  discussion  of  the  case,  appear  so  fully 
in  the  judgment  of  the  Court,  that  a  report  of  them 
here  is  unnecessary. 

Ctir.  adv.  vult 

The  Court  having  desired  to  hear  the  case  further 
argued,  on  the  question  whether  or  not  the  plaintiffs^ 
under  the  circumstances  of  this  case,  could  claim  for  a 
total  loss  without  having  given  notice  of  abandonment^ 
the  further  argument  was  heard  in  this  term.  Of  this 
also  a  detailed  report  is  rendered  unnecessary  by  the 
judgment  of  the  Court. 

WilUiy  for  the  plaintiffs,  insisted,  first,  that  the  state- 
ments in  the  case,  and  particularly  the  expression  that 
the  ship  had  received  a  *^  death  blow,"  shewed  an  actual 

(a)  Cambridge  ▼.  Anderton,  2  B,  j*  C.  691|  692. 

(6)  1  T  R.  252.  (c)  1  T.  R.  260. 
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Volume  XV.    total  I088,  whicb  made  notice  unnecesaarj ;  and  eecondly 
•  tiiat,  the  object  of  notice  being  to  give  the  underwriters 


KvusBT  j^  option  of  taking  the  adventure  on  their  own  hands, 
Faixh.  notice  in  this  case  would  have  been  useless,  as  the 
underwriters,  if  they  had  received  the  notice,  could  not 
have  derived  any  advantage  from  it ;  and  at  all  events  it 
did  not  appear  that  the  plainti&  themselves  knew  of  the 
accident  in  time  to  give  notice  before  the  ship  was  sold. 

MartiUy  contr^  maintiuned  that  there  was  no  actual 
total  loss :  that  it  was  a  question  of  fact  whether  or 
not  notice  could  have  answered  any  useful  purpose; 
that  the  negative  was  not  to  be  assumed ;  and  that  the 
underwriters  were  at  all  events  entitled  to  the  oppor- 
tunity, which  a  notice  might  have  given  them,  of  ex- 
ercising their  discretion.  He  cited,  in  addition  to  cases 
mentioned  in  the  judgment,  Mellish  v.  Andrews  (a), 

WtUes,  in  reply,  contended  that,  as  to  actual  loss, 
Cambridge  v.  Anderton  (b)  was  in  point,  unless  the  fact 
(now  introduced  into  the  case)  of  the  master  being  part 
owner  made  a  difference :  but  that  the  only  effect  this 
could  have  was  to  make  the  Court  look  jealously  at  his 
conduct.  And  he  observed  that  the  last  cited  case,  and 
the  expression  in  it,  "  a  mere  congeries  of  planks,'^  were 
pointedly  brought  under  the  attention  of  the  House  of 
Lords  by  Lord  Campbell  in  Fleming  v.  Smith  (c). 

Cur.  adv.  vuU. 

Lord  Campbell  C.  J.,  in  this  term  (June  11th), 
delivered  the  judgment  of  the  Court. 

This  was  an  action  of  covenant  upon  a  policy  of  in- 

(a)  15  East,  IS.  (6)  2  fi.  ^  C.  691. 

(c)  1  H.  LonW  Cu,  513.  526. 
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surance  under  eeal^   executed   by  the  defendants  as  Queen's  Benek, 

Directors  of  The  Neptune  Marine  Insurance  Company, * 

dated  17th  June  1847,  for  1000/.  upon  the  ship  Pmey  ^^"^ 
Hall,  valued  at  8i  per  ton,  during  the  space  of  twelve  Fawh. 
calendar  months,  commencing  the  24th  September  1845 
and  ending  the  23rd  September  1846,  then  about  to  sail  on 
an  intended  voyage  to  parts  beyond  the  seas  and  thence 
back  to  a  port  in  this  kingdom  with  cargo.  The  de- 
claration alleges  that,  after  the  24th  September  1845  and 
before  23d  September  1846,  viz.  on  the  16th  September 
1846,  the  ship  by  the  perils  of  the  seas  was  stranded, 
damaged  and  wholly  lost  to  the  plaintiffs.  The  plea 
denies  the  loss  modo  et  form&  At  the  trial,  a  verdict 
was  found  for  the  plaintiffs,  damages  1056/.  17«.  \0d., 
being  the  amount  of  the  sum  insured  and  interest,  sub-* 
ject  to  the  opinion  of  the  Court  upon  a  case  which 
submits  this  single  question  to  us :  ^^  Whether  the  ver- 
dict is  to  stand  for  the  plaintiffs  or  to  be  entered  for 
the  defendants." 

In  the  argument  before  us,  it  was  first  contended 
that  the  verdict  ought  to  stand  for  the  plaintiflb  on  the 
footing  of  a  total  loss.  But  we  are  of  opinion  that  the 
plaintiffs  are  precluded  from  claiming  a  total  loss  by 
reason  of  their  having  omitted  to  give  a  notice  of  aban- 
donment. 

The  material  facts  stated  in  the  special  case  are 
these.  The  ship  insured,  on  the  16th  September  1846, 
in  attempting  to  enter  the  harbour  of  Santa  Cruz 
while  the  tide  was  ebbing,  took  the  ground  and  re- 
mained fast  on  a  rocky  bottom  till  the  tide  again  flowed. 
She  was  then  got  off  and  brought  into  the  harbour  of 
Santa  Cruz.  There  she  remained  with  her  crew  on 
board  till  the  middle  of  October,  and  was  pumped  £rom 
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time  to  time.  The  cargo  was  discharged  into  other 
vessels :  she  was  then  beached  for  the  purpose  of  being 
surveyed;  and,  a  survey  being  held  upon  her,  it  was 
found  *'  that  she  had  been  so  damaged  by  the  said 
accident  of  the  16th  of  September  that  the  necessary 
repairs  could  not  be  done  at  Santa  CruZy  there  being 
no  dockyard,  workmen  or  materials  there;  nor  could 
she  be  taken  to  Monte  Video  or  to  any  place  where  she 
could  have  been  prudently  repaired.  She  was  sold  on 
the  28th  of  October,  1846,  and  fetched  72/.  10^.  She 
was  sold  by  the  master,  who  was  a  part  owner  and 
interested  in  the  policy*  He  sold  her  for  the  benefit  of 
whom  it  might  concern.  There  was  no  notice  of  aban- 
donment." The  case  adds  that,  <^  although  the  vessel 
received  her  death  blow  by  the  said  perils  of  the  seas 
on  the  16th  of  September y  the  extent  of  the  damage 
was  not  ascertained  until  after  the  24th  of  the  same 
month." 

It  was  argued  before  us  that  the  ship  must  be  taken 
to  have  actually  perished,  because  it  is  stated  that,  while 
under  the  protection  of  the  policy,  she  **  received  her 
death  blow^^  by  the  perils  insured  against:  but  we 
cannot  give  such  weight  to  this  metaphorical  expres- 
sion. We  are  bound  to  look  to  her  actual  condition 
after  the  injury  she  had  sustained,  and  the  manner  in 
which  she  was  treated.  We  still  find  her  surviving  as 
a  ship,  with  her  crew  on  board,  several  weeks  after  the 
risk  had  expired ;  and  slight  repairs  might  have  been 
sufiScient  again  to  fit  her  for  navigation. 

The  plaintiffs'  counsel  then  relied  upon  the  sale  of 
the  ship  by  the  master.  Whether  notice  of  abandon- 
ment may  be  dispensed  with  where  there  has  lawfully 
been  a  sale  by  the  master,  we  are  not  now  called  upon 
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to  decide.     Where  she  is  reduced  to  a  mere  wreck,   Queeret  B^nch. 

the  solution  of  this  question  may  be  clear  enough.  * 

Where  she  still  retains  her  character  of  a  ship,  it  may       K»i«hi 
be  attended  with  difficulty ;  but  here  we  are  of  opinion        Fahh. 
that,  as  against  the  insurers,  the  sale  is  not  shewn  to 
be  lawful.     It  must  be  borne  in  mind  that  she  re- 
mained in  the  character  of  a  ship,  capable  of  being 
repaired  if  there  had  been  the  means  of  repairing  her 
at  Santa  Cruz :  and  that  she  might  have  been  sent  to 
other  places  where  she  might  have  been  repaired,  al- 
though  not  prudently.      Could    William    fFare,    the 
master,  who  is  a  part  owner,  one  of  the  assured,  and  a 
plaintiff  on  this  record,  under  these  circumstances  sell 
the  ship,  and,  without  notice  of  abandonment,  render 
the  insurers  liable  for  a  total  loss  ?   The  master's  right 
to  sell  arises  only  in  a  case  of  necessity,  which  must 
be  clearly  shewn  with  full  proof  that  every  thing  was 
done  optim&  fide,  and  for  the^eal  benefit  of  all  con- 
cerned ;  Case  of  the  Fanny  and  Elmira  (a),  Cannan  y. 
Meabum  (&).    In  Idle  v.  The  Royal  Exchange  Assurance 
Company  (c),  where  the  jury  found  that  the  master,  in 
selling  the  ship,  *^  had  acted  "  '^  fairly  and  bon&  fide  for 
the  benefit   of  all  concerned;  and  that  the  sale  was 
honestly,  fairly,  and  properly  conducted,"  this  Court, 
upon  a  writ  of  error  from  the   Court  of  Common 
Pleas  (£/),  held  that  the  necessity  and  legality  of  the 
sale  was  not  to  be  inferred  from  this  finding.      In 
Robertson  v.   Clarke  (e)y  where  a  sale  by  the  master 
was  upheld.  Lord  Gifford  said :  '^  This  principle  may 

(a)  Edwards's  Adm,  Rep.  117.  (6)  1  Bing,  S4S. 

(c)  8  Taunt,  755. 

(d)  Idle  ▼.  The  Royal  Exchange,  note  ((/),  to  Read  t.  Bonham^  S  Brod. 
^B.\5\. 

(e)  1  Bmg.  445. 
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be  clearly  laid  down^  that  a  sale  can  only  be  permitted 
in  case  of  urgent  necessity,  that  it  must  be  bond  fidie 
for  the  benefit  of  all  concerned,  and  must  be  strictly 
watched/'  *'  It  is  not  disputed  that  the  sale  was  honA 
JIde ;  and  it  is  dear  that  it  was  for  the  benefit  of  all 
concerned.  I  agree  that  it  is  not  sufficient  to  shew 
that  the  sale  was  bond  fide  and  for  the  benefit  of 
all  concerned,  unless  it  be  also  shewn  that  there 
was  urgent  necessity  for  its  being  resorted  to,  but 
that  having  been  satisfactorily  proved  in  the  present  in^ 
stance,  the  verdict  cannot  be  disturbed."  The  instance 
put  by  Lord  Ellenhorough  of  an  extreme  necessity 
which  would  justify  a  sale  by  the  master  was  of  a 
wreck  which  could  not  be  got  off,  and  ought  not  to  be 
allowed  to  perish  absolutely;  Hayman  v.  Moltan(a). 
The  remarks  of  Mr.  Justice  Richardson  in  Read  v. 
Banham  (b)  are  strongly  applicable  to  the  present  case. 
'^  What,  then,  was  thQ  necessity  here  ?  The  captain 
contents  himself  with  1200iL"  (the  sum  for  which  the 
ship  sold),  ^'  where  he  had  12,000/*  at  stake ;  so  that 
if  he  had  been  uninsured  the  loss  must  have  been 
10,800/."  "  It  appears  a  strong  thing  to  say,  that  he 
would  have  sold  the  ship  for  1200iL  if  he  had  been 
uninsured."  Here  the  plaintiff.  Captain  fVare,  being 
insured  to  the  amount  of  1000/.  on  the  ship,  sells  hex 
for  72/.  10^.,  a  sum  which  it  appears  was  not  more  than 
sufficient  to  defray  the  expenses  of  the  sale;  for  we 
are  told  that  there  was  no  salvage.  There  seems 
great  difficulty  in  seeing  how  this  sale  could  be  for  the 
benefit  of  insurers,  or  even  of  uninsured  owners. 

We  have  here,   then,   the  case  of  a  ship  rendered 
unnavigable  by  perils  insured  against,  and  not  capable 


(a)  5  Etp,  N.  P,  a  65, 


(6)  S  Brod,  A*  B,  147. 
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of  being  repaired  in  the  harbour  into  which  she  wge  Q««n»*f  B€neh. 

carriedy  but  still  retaining  her  character  as  a  ship  with-  

out  the  title  of  the  assured,  the  ori^nal  owners,  being  Ki"oht 
properly  transferred  to  a  purchaser.  This,  we  think,  is  Faitb. 
not  an  actvud  total  loss ;  and  if  a  constructive  total  loss 
the  insurers  can  only  be  rendered  liable  for  the  sum 
insured  by  a  notice  of  abandonment.  If  the  subject 
matter  insured  remains  in  specie,  though  in  a  damaged 
state,  a  notice  of  abandonment  is  necessary  to  entitle 
the  assured  to  make  a  daim  as  if  it  had  been  actually 
destroyed.  With  respect  to  an  insurance  on  a  ship,  this 
condition  is  imposed  by  the  law  to  g^ve  the  insurers 
the  means  of  inquiry  and  of  guarding  against  fraud, 
to  enable  them  to  repair  the  ship  if  they  should  deem 
such  a  proceeding  for  their  advantage,  and  to  secure 
to  them  all  the  advantages  to  which,  if  liable  for  a 
total  loss,  they  would  be  entitled  as  owners  of  the  ship 
£rom  the  time  when  the  damage  was  sustained  to  which 
the  loss  is  ascribed.  This  doctrine  is  laid  down  and 
acted  upon  in  Martin  v.  Crokatt{a)y  and  other  cases 
which  are  collected  imder  the  head  of  ^*  Abandonment " 
in  all  treatises  on  Insurance. 

The  two  cases  which  have  been  relied  upon  to 
obviate  the  necessity  of  abandonment  are  Cambridge  v* 
Anderton  {b)  and  Roux  v.  Salvador  (e).  But  they  do 
not  lay  down  any  such  doctrine  as  that,  upon  damage 
being  sustained  by  perils  of  the  seas,  notice  of  aban* 
donment  is  as  little  necessary  where  the  loss  is  cour 
structive  as  where  it  is  actual  by  the  destruction  of 
the  subject  matter  insured.     In  Cambridge  v.  Ander* 

(a)  14  Eatty  465.  (*)  2B,i  C,  691. 

(c)  S  New  Ca,  266.     In  Excb.  Ch.,  reTening  the  judgment  of  C  B. 
in  Rous  ▼.  Salvador,  1  New  Co,  526, 
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ton{a)i  certainly,  the  ship  insured,  after  her  supposed 
annihilation  as  a  ship,  was  repaired  by  the  purchaser 
and  again  put  in  a  state  gallantly  to  traverse  the  ocean 
(shewing  the  danger  of  fraud  in  such  cases);  but  the 
decision  proceeded  upon  the  supposition  that  she  was  a 
mere  wreck,  and  that  she  had  ceased  to  be  a  ship  as 
much  as  if  her  timbers  and  her  masts  had  been  scat- 
tered along  the  beach.  Lord  Tenterden  says :  '^  If  the 
subject  matter  of  insurance  remained  a  ship  it  was 
not  a  total  loss,  but  if  it  were  reduced  to  a  mere  con- 
geries of  planks,  the  vessel  was  a  mere  wreck,  the  name 
which  you  may  think  fit  to  apply  to  it  cannot  alter  the 
nature  of  the  thing."  Bayley  J.  says :  *^  I  take  the 
legal  principle  to  be  this ;  if,  by  means  of  any  of  the 
perils  insured  against,  the  ship  ceases  to  retain  that 
character  and  becomes  a  wreck,  that  is  a  total  loss,  and 
the  master  may  sell  her,  and  the  assured  may  recover 
for  a  total  loss,  without  giving  any  notice  of  abandon- 
ment.'* Holroyd  J.  adds :  **  Where  the  damage  sus- 
tained makes  the  loss  a  total  loss  "  (evidently  meaning 
I  conceive,  an  actual  total  loss),  '^  it  is  unnecessaxy  to  give 
notice  of  abandonment."  Had  the  Judges  there  sup- 
posed that  the  ship  insured,  after  the  misfortune  which 
befell  her,  might  have  been  sent  to  a  distant  port  and 
repaired  either  prudently  or  imprudently,  they  would 
probably  have  held,  in  accordance  with  all  prior  de- 
cisions,|that  a  notice  of  abandonment  was  indispensably 
necessary  to  a  claim  for  a  total  loss.  I  am  bound  to 
suppose  that  Roux  v.  Salvador  (b)  was  well  decided  in 
the  Exchequer  Chamber ;  although  I  must  confess  that, 
till  I  heard  that  decision,  I  was  rather  at  a  loss  to 


(a)  2^.4-  a  691, 


(6)  3  New  Co.  266, 
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understand  how  the  reasoning  of  Lord  Chief  Justice  (hteen*$  jicmL 

Ti7ulal(a)  was  to  be  answered,  shewing  that  hides  in-  * 

sured  were  still  hides  when  they  were  sold  at  an  inter-  Kkioht 
mediate  port  as  hides  to  be  tanned  and  turned  into  Faith. 
leather,  although  they  had  sustained  such  damage  as 
would  have  prevented  them  from  retaining  their  cha- 
racter of  hides  had  they  been  forwarded  to  their  port 
of  destination.  But  Lord  Abinffer,  in  his  elaborate 
and  masterly  judgment  dispensing  with  a  notice  of 
abandonment,  proceeds  upon  the  ground  that  the  sub- 
ject matter  insured  was  virtually  destroyed.  "  It  ap- 
pears to  us,"  says  he  (i),  "  that  this  was  not  the  case 
of  what  has  been  called  a  constructive  loss,  but  of  an 
absolute  total  loss  of  the  goods."  '^  The  argument, 
therefore,  in  effect,  resolves  itself  into  this  question, 
whether,  when  a  total  loss  has  taken  place  before  the 
termination  of  the  risk  insured,  with  a  salvage  of  some 
portion  of  the  subject  insured,  which  has  been  converted 
into  money,  the  insured  is  bound  to  abandon  before  he 
can  recover  for  a  total  loss."  He  puts  the  very  case 
upon  which  we  have  to  decide  (c).  **  There  may  be 
some"  "peril  which  renders  the  ship  unnavigable,  with- 
out any  reasonable  hope  of  repair."  In  this  and  "  similar 
cases,  if  a  prudent  man  not  insured,  would  decline  any 
further  expense  in  prosecuting  an  adventure,  the  ter- 
mination of  which  will  probably  never  be  successfully 
accomplished,  a  party  insured  may,  for  his  own  benefit, 
as  well  as  that  of  the  underwriter,  treat  the  case  as 
one  of  a  total  loss,  and  demand  the  full  sum  insured. 
But  if  he  elects  to  do  this,  as  the  thing  insured,  or 
a  portion  of  it  still  exists,  and  is  vested  in  him,  the 
very  principle  of  the  indemnity  requires  that  he  should 

(a)  Moui  ▼.  Salvador^  1  New  Co.  526.  (6)  3  New  Co,  281,  8. 

(c)  P.  286. 
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make  a  cession  of  aU  his  right  to  the  recovery  of  it,^ 
'^  that  the  underwriter  may  be  entitled  to  all  the 
benefit  of  what  may  still  be  of  any  value ;  and  that  he 
may,  if  he  please^  take  measures^  at  his  own  cost,  for 
realising  or  increasing  that  value." 

The  case  at  bar  is  likewise  put  by  Tindal  C*  J.  in 
Benson  v.  Chapman  (a),  **  Where  the  damage  to  the 
ship  is  so  greaty  from  the  perils  insured  against,  as 
that  the  owner  cannot  put  her  in  a  state  of  repair 
necessary  for  the  pursuing  of  the  voyage  insured  except 
at  an  expense  greater  than  the  value  of  the  abipy  he  is 
not  bound  to  incur  that  expense,  bttt  is  at  liberty  tf 
abandon,  and  treat  the  loss  as  a  total  loss." 

These  dicta  and  decisions  rest  on  the  ancient  doctrine 
to  be  found  in  the  continental  writers  of  the  higheit 
authority,  from  whom  our  commercial  code  has  been 
chiefly  framed.  Says  Valin:  ^^The  assured  on  ship 
has  a  clear  right  to  abandon  if  in  the  place  where  the 
ship  goes  ashore  or  in  its  neighbourhood  there  are 
neither  materials  nor  workmen  for  the  repairs : "  C7am^ 
meni.  sur  VOrdonnance  de  la  Marine^  YoL  ii.  p.  345  (i)t 

We  have  deemed  it  expedient  to  refer  to  these  autho- 
rities, as  we  have  reason  to  believe  that  a  notion  has  been 
entertained  in  the  profession,  since  the  decision^of  Cam-f 
bridge  v.  Anderton(c),  that,  wherever  a  ship  insure^ 
becomes  innavigable  and  cannot  be  prudently  repairedj 
the  assured  may  recover  for  a  total  loss  without  notice 
of  abandonment.  In  the  case  of  Fleming  v.  Smith  (d} 
we  were  told  very  confidently  in  the  House  of  Lords^ 


(a)  6  ^f.  ^  G,  792.  Sia  ;  5L  C  in  Error,  reversing  the  judgment  of 
C,  B, ;  Chapman  ▼•  Benton,  in  Exch,  Ch,  5  Com,  B.  SSO ;  Beneon  ▼.  Ckafh^ 
man  in  Dom,  Proc,,  2  Houte  of  Lords  Ccues,  696.,  affirming  the  judg* 
ment  of  Excb.  Cb. 

(6)  Book  3.  tit.  6.  ark  46,  Vol.  2.  p.  102,  in  the  edit  RocheUe,  1776.  4to. 

(c)  2  P.  if  C.  691.  ((2)  I  H,  Lords  Cotes,  515^ 
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by  the  counsel  for  the  assured,  that  abandonment,  in  Queen*$  BmA. 

cases  of  constructive  loss,  was  an  exploded  doctrine,  * 

and  that  there  is  no  difference  between  a  notice  of  Kmiobt 
abandonment  and  the  cession  of  a  salvage  on  receiv-  Faith. 
ing  payment  of  the  sum  insured.  Some  pains  were 
then  taken,  in  giving  the  judgment  of  the  House, 
to  vindicate  the  ancient  principles  of  insurance  law. 
But,  subsequently,  in  Stewart  v.  Greenock  Marine  In^ 
surance  Company  {a)^  the  supposed  new  fashion  was 
again  asserted  to  prevail  in  Westminster  HalL  It  met 
however  with  no  countenance  from  Lord  Chancellor 
Gottenham,  who  said(i):  '^  In  all  cases  in  which  the 
subject  is  not  actually  annihilated,  the  assured  is  entitled 
to  clidm,  and  claiming  as  upon  a  total  loss,  must  give  up 
to  the  undei'writers  all  the  remains  of  the  property  re- 
caoered,  together  with  all  benefit  and  advantage  belonging 
or  incident  to  itJ^  The  main  point  there  decided  was 
(in  conformity  to  Davidson  v.  Ctue(c)),  that,  where 
insurers  on  ship  are  liable  to  a  total  loss  on  a  notice  of 
abandonment,  they  are  entitled  to  the  whole  of  the 
freight  which  becomes  due  subsequent  to  the  time  when 
the  injury  causing  the  loss  was  sustained.  Therefore, 
if  there  had  been  a  notice  of  abandonment  in  this  case, 
the  defendants  would  have  been  entitled  to  any  freight 
due  in  respect  of  the  goods  which  were  landed  at  Santa 
Cruz ;  whereas,  without  a  notice  of  abandonment,  they 
have  only  the  illusory  claim  to  the  72L  lOs.  after  de- 
fraying the  expenses  of  the  sale.  There  is  reason  to 
apprehend  that  great  frauds  are  committed  in  distant 
parts  under  pretence  that  ships  insured  have  received 
an  injury  which  renders  it  imprudent  to  repair  them ; 

(a)  2  H.  Lords  Cases,  159.  (*)  P.  183. 

(c)  In  Exch.  Ch,  2  Bro(L  ^  B.  379,  affinniog  the  judgment  of  JT.  B.  in 
Case  ▼.  Davidson,  5  Af.  jr  S»  79. 
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ami  such  frauds  would  be  much  facilitated  if  the  owners 
were  not  required  to  make  any  communication  to  the 
insurer  till  they  come  upon  him  peremptorily  to  demand 
payment  of  the  full  sum  subscribed  in  the  policy*  For 
these  reasons  we  think  that  the  verdict  in  this  case 
cannot  stand  as  for  a  total  loss. 

We  have  next  to  consider  the  daim  of  the  plaintifi 
for  a  partial  loss.  The  defendants  deny  their  liability 
either  for  a  total  or  partial  loss,  relying  on  MereUmy  t. 
Dunlape  (a),  said  to  have  been  decided  by  Lord  Mans* 
field  at  nisi  prius,  and  afterwards  by  the  Court  of 
King's  Bench ;  but  we  do  not  think  that  it  can  be 
considered  an  authority  establishing  the  doctrine  for 
which  it  is  generally  cited. 

The  only  account  of  it  is  in  these  words  by  WUUs  J., 
giving  the  judgment  of  the  Court  in  iMhyer  v. 
Offley  (i).  ''  That  was  an  insurance  on  a  ship  for  six 
months,  and  three  days  before  the  expiration  of  the 
time  she  received  her  death's  wound,  but,  by  pumping, 
was  kept  afloat  till  three  days  after  the  time:  there 
the  vei'dict  was  given  for  the  insurer  (c),  which  was 
confirmed  by  the  Court."  This  has  been  supposed  to 
lay  down  the  rule  that,  where  there  is  a  time  policy 
on  a  ship,  if  the  ship  within  the  time  receives  damage, 
however  severe,  by  the  perils  of  the  sea,  but  the  amount 
of  it  is  not  ascertained  till  after  the  time  has  expired, 
and  till  then  she  is  kept  afloat  as  a  ship,  although  firom 
this  damage  she  afterwards  sinks  or  is  found  to  be  in  a 
state  in  which  she  is  not  fit  for  navigation  and  is  in- 
capable of  being  repaired,  the  insurers  can  neither  be 

(a)  Cited  in  Lochyer  r.  Offley^  1  7.  iZ.  S60. 
(6)  1  T.  IL  258.  260. 

(c)  *'  Insured  '*  in  the  edition  of  1817,  but  not  so  in  the  editions  of 
1786  and  1794. 
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made  liable  for  a  total  nor  partial  loss.     As  supporting  Queen's  Bmch^ 

such  a  rule  the  decision  has  been  censured  by  foreign  * 

jurists.  The  learned  Benecke,  who  published  a  valuable  Kwoht 
treatise  on  the  law  of  insurance  at  Hamburghy  in  the  Farh. 
year  1807(a),  says,  Ch.  8.  s.  3.  vol.  ii.  p.  448,  9. :  "  In 
England  it  has  been  held,  in  the  case  of  Meretany  contr& 
Dunlopey  that  the  insurer  is  not  liable.  A  ship  which 
was  insured  for  six  months  was  greatly  damaged  three 
days  before  the  expiration  of  that  time,  but  by  pump- 
ing was  kept  above  water  for  six  days,  so  that  she  did 
not  sink  until  three  days  after  the  expiration  of  the  in- 
surance. It  was  decided  that  the  insurers  were  not 
answerable,  because  the  risk  was  at  an  end  before  the 
loss  happened.  Judge  Willea  "  "  stud,  '  When  a  man's 
life  is  insured  for  a  year,  and  he  receives  a  mortal  wound 
shortly  before  the  expiration  of  that  time,  of  which  he 
dies  after  the  year  has  elapsed,  the  insurer  in  like 
manner  is  not  liable.'  Nevertheless  it  is  unjust  that 
the  insured  should  receive  no  compensation  for  the 
damage  that  has  happened  whilst  the  insurance  lasted. 
The  indisputable  principle  in  cases  of  life  insurances 
cannot  be  applied  unconditionally  to  time  insurances 
against  perils  of  the  sea.  In  the  first  class  of  cases  the 
insurer  is  bound  to  pay  only  when  the  insured  dies  in 
the  time  mentioned,  and  is  free  from  liability  when 
the  insured  survives  that  time.  A  middle  condition 
between  life  and  death  cannot  be  recognised.  On  the 
other  hand,  in  the  last  class  of  cases,  there  really  exists 
a  middle  condition,  for  which  the  insurer  is  likewise 
answerable,  between  the  sound  condition  and  the  entire 
loss  of  the  ship,  viz.  damage  without  immediate  destruc- 
tion.    Supposing  the  ship,  whilst  the  obligation  lasts, 

(a)  System  des  Assekuranz»und'Bodmereiwesens,u,s.Mr,,  Hamburg,  1807. 
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KvioBT       juBtice,  therefore,  the  question  then  is  not  whether  the 
Faith.        insurer  is  to  pay  at  all,  but  how  much  he  is  to  pay." 

The  statement  made  at  the  bar  is  not  quite  correct, 
that  there  are  decisions  expressly  contrary  to  MerHony 
V.  Dunhpe  (a)  in  the  courts  of  the  United  States  of 
Americcu  In  Peters  v.  Phoenix  Insurance  Company  (b) 
(supposed  to  be  such  a  decision)  the  insurance  was  on 
a  ship  at  and  from  Philadelphia  to  Charleston,  and 
thence  to  Madeira  ;  she  struck  in  going  over  the  bar  at 
Charleston  on  her  way  to  Madeira;  her  bottom  was 
seriously  injured ;  she  sprung  a  leak ;  she  was  obliged  to 
put  into  Norfolk  in  Virginia  ;  having  received  some  re- 
pairs there,  she  proceeded  on  her  voyage,  but  again  sprung 
a  leak ;  she  reached  Madeira  in  a  distressed  condition, 
and,  being  run  foul  of,  was  obliged  again  to  run  out  to 
sea.  On  her  return  to  Madeira  she  was  surveyed,  con« 
demned,  and  sold  as  unfit  to  be  repaired.  The  assured, 
having  abandoned,  recovered  for  a  total  loss.  But 
here  (as  in  the  English  case  of  S/uzwe  v.  Felton  (c)) 
the  policy  was  for  a  voyage  in  the  usual  form ;  and  the 
ship  never  had  been  in  good  safety  alf  her  port  of  de- 
stination. However,  Chief  Justice  Tilghman,  in  pro- 
nouncing judgment,  disapproves  of  the  doctrine  imputed 
to  Lord  Mansfield  in  Meretony  v.  Dunlope  (a) ;  and  Mr. 
Justice  Yeates  says,  "  that  if  a  vessel  received  her  death 
wound  by  events  which  occurred  during  the  voyage  in- 
sured, it  was  of  no  moment  when  the  loss  was  ascertained. 
The  other  American  decision  supposed  to  be  contrary 
to  Meretony  v.  Dunlope  {a)  is  Coit  v.  Smith  (d).     That 

(a)  1  T.  B.  260. 

(6)  S  Sergeant  |r  Rawle's  {Pennsylvania)  Reports,  25. 

(c)  2  Eagt^  109. 

(ji)  3  JoknMovCs  {New  York,  Supreme  Court  &c.)  Cases,  16. 
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was  an  insurance  on  horses  from  Liverpool  to  New   Qveen*$Bmek. 


185a 


Ybrk:  a  horse  was  injured  by  the  perils  of  the  sea  _ 
during  the  voyage^  and  died  of  this  injury  a  few  days  Knmbt 
after  being  landed  at  New  York.  The  insurers  were  Farh. 
held  liable  for  the  value  of  the  horse.  There  no  neces- 
aity  arose  for  adjudicating  upon  the  doctrine  that,  if  a 
ship  insured  for  time  receives  her  death  wound  during 
the  time  but  is  kept  afloat  without  the  extent  of  the 
damage  being  ascertained  till  the  time  has  expired,  the 
insurers  are  not  liable ;  but  that  doctrine  is  incidentally 
censured  by  the  Court. 

We  very  much  doubt  whether  any  such  doctrine 
ever  was  laid  down  by  Lord  Mansfield  in  Meretony  y« 
Dunhpe  (a) ;  and  the  decision  of  the  Court  may  have 
proceeded  on  a  totally  different  ground.  The  doctrine 
seems  contrary  to  the  principle  of  insurance  law»  that 
the  insurer  is  liable  for  a  loss  actually  sustained  fixmi 
a  peril  insured  against  during  the  continuance  of  the 
risk :  and,  if  a  ship,  insured  for  time,  during  the  time 
receives  damage  from  the  perils  of  the  sea,  although 
the  amount  of  it  be  not  ascertained  till  the  expiration 
of  that  time,  and  she  is  kept  afloat  till  then,  upon  the 
assured  taking  proper  steps  by  giving  notice  of  aban- 
donment or  by  obtaining  evidence  of  the  sum  which 
would  be  required  to  repair  the  damage  sustained, 
there  does  not  appear  any  good  reason  why  they  may 
not,  according  to  the  facts,  proceed  against  the  insurers 
for  a  total  or  for  a  partial  loss. 

(a)  1  T.  R.  260.  (In  the  statement  of  this  case  in  1  Park  on  Innatmoe^ 
51.  (8th  ed.),  the  verdict  is  said  to  have  been  given  «  under  the  direction  , 
of  Lord  Mansfield,^  vrhich  words  do  not  appear  in  1  T,  R,  260.     See, 
as  to  this  case,  1  Phillipt  on  Insurance,  291.,  Boston,  1823.     Also  see 
Fumeaux  v.  Bradley,  1  Park,  365.,  cited  by  Mr.  PhiUips,  ibid.) 
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Nor  do  we  think  that  Lochyer  v.  Offley(a)  is  an 
aathority  against  the  plaintiffs ;  for  there  the  proximate 
cause  of  the  loss  was  the  seizure  by  the  government^ 
which  occurred  after  the  policy  had  expired :  while  the 
proximate  cause  of  the  loss  here  was  the  grounding  off 
Santa  Cruz  while  the  ship  was  still  protected  by  the 
policy';  and  immediately  and  directly  some  damage 
arose  by  which  the  value  of  the  subject  matter  insured 
was  lessened. 

The  defendants  next  attempt  to  protect  themselves 
from  their  liability  for  a  partial  loss  by  the  authority 
of  lAvie  V.  Janson  (b),  which  they  say  establishes  the 
doctrine  that,  wherever  a  partial  loss  is  followed  by  a 
total  loss  for  which  the  insurers  are  not  liable,  the  par- 
tial loss  is  merged  in  the  total  loss :  and  they  contend 
that  here,  after  the  accident  on  the  16th  of  September, 
and  after  the  policy  had  expired,  a  total  loss  occurred 
for  which  they  are  exempt,  so  that  they  are  freed  from 
all  liability.  The  insurers  on  a  ship,  if  they  pay  a 
total  loss,  certainly  are  not  liable  likewise  in  respect  of 
any  prior  partial  loss  which  has  not  been  repaired ;  andy 
if  a  total  loss  occurs  from  which  they  are  exempt,  they 
are  not  liable  for  any  prior  partial  loss  which  in  that 
event  does  not  prove  prejudicial  to  the  assured.  But 
here  the  insurers  have  not  paid,  and  they  deny  their 
liability  to  pay,  a  total  loss :  and  they  are  not  at  liberty 
to  allege  that  the  partial  loss  is  merged  in  a  total  Ion 
from  which  they  are  exempt.  In  Livie  v.  Janson  (b) 
the  policy  was  on  a  ship  for  a  voyage  from  New  York 
to  London^  warranted  free  from  American  condemnation; 
and,  after  a  partial  loss  by  sea  damage,  the  ship  was 
seized  and  condemned  by  the  American  Government. 
The  assured,  in  the  event  which  happened,  were  not  in 

(a)  1  T.  11.253,]  (b)  12  Eatt,6i8. 
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any  degree  prejudiced  by  the  partial  loss,  which  only  QueenU  Bmck. 

rendered  the  ship  less  valuable  to  the  American  Grovem-       ^^^* 

ment,  the  assured  being  in  the  same  situation  as  if  the       Kkxobt 

partial  loss  had  never  occurred.    But  here  the  owners       Faith. 

of  the  Pusey  Hall  suffered  an  injury  to  their  property 

when  the  ship  grounded  near  Santa  Cruz;  and  that  has 

continued  a  prejudice  to  them  ever  since.     If  the  ship 

had  been  fairly  sold  to  be  repaired,  she  must  have  sold 

for  less  on  account  of  the  damaged  state  of  her  bottom ; 

and,  even  if  she  was  sold  to  be  broken  up,  her  value 

must  to  a  certain  extent  have  been  lessened  by  the 

damage  which  she  had  sustained.     Nor  was  there  a 

supervening  total  loss  by  the  sale  of  the  ship ;  for  there 

is  no  such  loss  known  in  insurance  law  as  a  sale  by  the 

master,  unless  it  be  barratrous ;  and  a  bon&  fide  sale  by 

the  master  can  only  affect  the  insurers  when  it  becomes 

necessary  by  prior  damage  arising  from  a  peril  for 

which  they  were  answerable. 

We  therefore  think  that  in  this  case  the  ship  insured 
sustained  a  partial  loss  from  which  the  assured  ought  to 
be  indemnified.  But  they  have  left  us  entirely  in  the 
dark  as  to  the  amount  of  that  indemnity.  Their  coun*- 
eel  has  contended  that,  even  on  the  footing  of  a  partial 
loss,  the  verdict  ought  to  stand  for  the  full  amount  of 
the  sum  insured  and  interest.  However,  if  there  has 
not  been  a  total  loss  of  the  ship,  actual  or  constructive^ 
with  notice  of  abandonment,  it  lies  upon  them  to  shew 
the  extent  of  the  injury  which  the  ship  sustained  from 
the  accident,  together  with  the  sum  which  would  be 
required  for  repairing  it ;  and  from  this  there  would  be 
the  usual  deduction  of  one  third  new  for  old.  There 
having  been  no  notice  of  abandonment  ^although  the 
ship  subsisted  as  a  ship,  we  cannot  proceed  upon  the 
supposition  that  she  could  not  be  repaired;   and  the 
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partial  loss  must  be  calculated  on  the  same  principles 
as  if  she  had  actually  been  repaired  and  proceeded 
on  her  voyage,  or  had  foundered  at  sea  without  having 
been  repidred,  soon  after  the  policy  expired.  ''  Such  a 
calculation,"  says  Benecke,  vol.  ii«  p.  449.  (a),  "  cannot 
be  governed  by  any  general  rule,  but  must  be  decided 
according  to  circumstances  and  upon  a  casual  estimate 
in  which  no  great  precision  can  be  expected,  since  it  is 
extremely  difficult  after  the  ship  has  perished  to  obtain 
a  precise  knowledge  of  the  condition  in  which  the  ship 
was  at  the  termination  of  the  fixed  time.  But  this 
difficulty  can  never  be  a  ground  for  freeing  the  insurer 
from  all  liability."  The  difficulty  is  not  greater  than 
was  experienced  in  Hare  v.  Travis  (b)y  where,  there 
having  been  a  policy  upon  pearl  ashes  at  and  from 
Liverpool  to  London,  and  the  ship  having  deviated  by 
going  into  Southampton,  and  the  pearl  ashes  having 
been  injured  by  sea  damage  both  before  and  after  the 
deviation,  but  never  having  been  examined  till  they 
arrived  in  London,  it  was  left  to  the  jury  to  say  what 
amount  of  damage  they  had  sustained  while  protected 
by  the  policy. 

The  counsel  for  the  defendants  insists  that,  if  we  are 
of  opinion  that  they  are  liable  for  a  partial  loss,  we 
ought  to  direct  a  verdict  to  be  entered  for  the  plain- 
tiffs with  nominal  damages.  But  we  doubt  our  power 
to  do  so :  and  we  should  not  be  inclined  to  exercise 
such  a  power  if  we  possessed  it ;  for  we  believe  that  the 
plaintiffs  may  have  the  means  of  shewing  that  they  are 
entitled  to  substantial  damages.  We  think  that  the 
proper  course  would  be  to  refer  it  to  an  arbitrator  to 
ascertain  the  amount  of  the  partial  loss ;  and  that  the 

(a)  Ch,  8.  «.  S.  (6)  7  p.  Ir  C.  14. 
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verdict  for  the  plaintifis  should  be  reduced  to  this  Qusen's  Hmusk. 
amount :  but,  if  both  parties  will  not  agree  to  the  course 
which  we  recommend,  we  shall  direct  a  new  trial,  that       Kmight 
the  amount  of  the  damages  may  be  ascertained  bj  a  jury.        Farh. 

Defendants  not  consenting  to  refer,  a  rule 
absolute  was  granted  for  a  new  trial. 


The  Queen  against  The  Deputies  of  the        Saturday, 
Freemen  of  Leicester.  •^"^  ®'^- 

ly^ACAULAYhsA  obtained  a  rule  calling  on  the  By  a  private 

•^^•^  Deputies  of  the  freemen  of  Leicester  to  shew  *«  to*be  " 

cause  why  a  mandamus  should  not  issue,  commanding  freemen  of  z!- 

them  to  inquire  into  the  validity  or  invalidity  of  the  JJJ,n'of*^**'^" 

election  of  a  person  named  Bates  as  a  Deputy  of  the  D«?puty /» di»- 

*  '^     •'  puted,  the  De- 

freemen   of  Leicester;   and  a  similar  rule  as  to  the  putiesareto 

decide  at  their 

election   of  a  person   named  Leunn;   upon  a£Sdavits  next  meeting 

which  disclosed  the  following  facts.  of  the  election; 

The  Deputies  of  the  freemen  of  Leicester  are  annually  meeting,  the 
elected,  under  the  provisions  of  private  acts  of  parlia-  f^Jhe^riSit  of 
ment,  by  the  different  parishes  of  Leicester,  for  the  pur-  ^®  sitting  De- 

*'  *-  *  puty  IS  to  give 

or  deliver  four 
days'  notice  in 
writing  unto  such  Deputy. 
A,  and  B,  were  elected  Deputies ;  and  their  elections  were  disputed.     At  the  next 
meeting  of  the  Deputies,  evidence  was  given  that  notice  was  left  in  due  time  with  A.*%  wife. 
The  Deputies  decided  that  personal  service  was  requisite,  and  refused  to  enquire  further 
into  A.\  election.     Evidence  was  given  of  personal  service  on  B,  in  due  time.     The 
Deputies  decided  that  there  had  not  in  fact  been  service  on  B,  :  and  refused  to  enquire 
further  into  ^.'s  election. 

On  motion,  in  each  case,  for  a  mandamus  to  the  Dq>uties  to  hear  and  decide  on  the 
merits  of  the  election  : 

Held  that,  the  Deputies  having,  in  i4.*s  case,  erroneously  decided  that  personal  service 
was  a  preliminary  to  exercising  their  jurisdiction,  what  they  had  done  was  a  refusal  to 
exercise  the  jurisdiction  ;  and  the  rule  was  made  absolute.     But 

Held,  that  in  ^.'s  case  the  Deputies  had  exercised  their  jurisdiction  by  deciding  on 
the  fact  whether  notice  was  given  or  not ;  and  the  rule  was  discharged. 
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pose  of  managing  estates  belonging  to  the  freemen  and 
freemen's  widows.  By  stat.  8  &  9  Vict  c.  6.  (private), 
s.  4.^  it  is  enacted^  '^  that  in  case  at  any  election  or  eleo- 
tions  of  a  Deputy  or  Deputies  under  the  provisions  of 
this  act  any  three  or  more  of  the  freemen  or  freemen's 
widows,  residing  in  the  parish  for  which  any  such  elec- 
tion may  have  taken  place  (whether  they  shall  have 
voted  in  the  choice  of  such  Deputy  or  Deputies  or  not), 
shall  be  of  opinion  that  any  such  Deputy  or  Deputies 
shall  not  have  been  duly  elected,  and  of  such  their 
opinion  shall  give  or  deliver  notice  in  writing  unto  such 
Deputy  or  Deputies  as  last  aforesaid,  and  also  unto  the 
derk  of  the  Deputies  for  the  time  being,  or  imto  any 
two  or  more  of  the  newly  or  last  elected  Deputies  at 
least  four  days  before  the  first  or  next  meeting  of  the 
Deputies  after  such  election  (such  four  days  to  be 
reckoned  exclusive  of  the  day  on  which  such  notices  shall 
be  given,  but  inclusive  of  the  day  of  such  meeting),"  &c 
(further  regulation  as  to  time,  in  case  there  should  not 
be  four  intervening  days),  '^  then  and  in  every  such  case, 
and  when  and  so  often  as  the  same  shall  happen,  it  shall 
be  lawful  for  the  Deputies  assembled  at  such  first  or 
next  meeting  (but  not  including  such  Deputy  or  Depu- 
ties as  shall  be  so  objected  to),  and  they  arc  hereby 
required  to  enquire  into  and  determine  the  validity  or 
invalidity  of  such  disputed  election  or  elections,  and  the 
determination  of  the  Deputies  assembled  at  such  meet- 
ing, or  of  the  majority  of  them,  shall  be  final  and  con- 
clusive thereupon," 

Bates  and  Lewin  were  elected  Deputies ;  and,  at  the 
next  meeting  of  the  Deputies,  their  elections  were  ob- 
jected to.  In  Bates^s  case,  it  was  proved  before  the 
Deputies  that  notice  of  the  objection  had  been  left  at 
his  house  with  his  wife.     The  Deputies,  by  the  casting 
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vote  of  their  chsurman^  decided  that  personal  service  of  Queen^s  Betu^, 

the  notice  was  requisite,  and  refused  to  inquire  further.    1__ 

In  LewirC^  case,  direct  evidence  was  given  that  notice 
had  been  personally  served  upon  him ;  the  Deputies,  by 
the  casting  vote  of  their  chairman,  decided  that  it  had 
not  been  so  served,  and  in  his  case  also  refused  to  inquire 
further. 


The  Qoixv 

▼. 
Deputies  of 
Freemen  of 

LUCBSTEB. 


Miller  now  shewed  cause  against  both  rules.  Stat. 
8  &  9  Vict  c.  6.  s.  9.  makes  notice  to  the  Deputy  a 
condition  precedent  to  an  inquiry  into  the  validity  of 
the  election :  and  the  Deputies,  in  the  exercise  of  their 
jurisdiction,  are  bound,  as  the  first  step,  to  inquire 
whether  the  notice  required  by  the  statute  was  given. 
They  have  inquired  and  decided  on  this :  whether  their 
decision  be  right  or  wrong  is  immaterial :  they  have  not 
in  either  case  declined  to  exercise  their  jurisdiction ;  and 
therefore  a  mandamus  does  not  lie ;  Regina  v.  The  Jus-' 
tices  of  Kesteven  (a),  Regina  v.  Blanshard  (J). 

The  decision  in  Lewin^s  case  was  on  the  fact  whether 
notice  had  been  given  or  not.  It  is  dear  that  this 
Court  cannot  grant  a  mandamus  to  review  a  decision  on 
a  fact ;  to  do  so  would,  in  effect,  be  to  grant  a  new  trial 
on  the  ground  that  the  decision  was  ag^nst  evidence. 
In  Bates*s  case,  the  deputies  decided,  on  the  construction 
of  the  statute,  that  personal  notice  was  required.  It  may 
be  that  they  are  wrong:  but  the  decision  of  persons 
acting  within  their  jurisdiction  cannot,  even  on  a  point 
of  law,  be  reviewed  by  mandamus.  Rex  y.  The  Justices 
of  Cumberland  (c)  was  much  questioned  in  Rex  v.  Blart" 
shard  (J),     [Lord  Campbell  C.  J.     In  Rex  v.  The  Jus^ 

(a)  S  Q.B.  810. 

(6)  IS  Q,  B.,  EUary  Yacation  {February  1st),  1849. 

(c)  4A.^  E.  695. 
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tices  of  Cumberland  {a)  the  justices  had  commenced 
their  investigation  on  the  whole  matter ;  and  their  de- 
cision was  on  the  very  essence  of  the  question  before 
them :  so  that  this  Court  was  clearly  wrong  in  granting 
a  mandamus.] 


Macautatfy  contr&.  The  decision,  in  each  of  the  cases 
now  before  the  Court,  was  on  a  preliminary  point 
[Lord  Campbell  C.  J.  But  in  Lewin^B  case  the  decision 
was  on  the  question  of  &ct.  We  can  only  put  the 
Deputies  in  motion  to  exercise  their  jurisdiction ;  and 
the  first  point  in  exercising  their  jurisdiction  is  to  de- 
cide whether  there  was  a  notice  in  teuit  We  cannot  de- 
cide that  fact  for  them  (&)•]  The  decision  was  eyidendy 
given  in  a  spirit  of  party,  and  only  colourable.  [Lord 
Campbell  C.  J.  If  you  can  make  out  a  case  of  that 
kind,  it  may  entitle  you  to  apply  for  a  criminal  informal 
tion ;  but  still,  if  they  have  decided  on  a  fact  within 
their  jurisdiction,  we  cannot  interfere  by  mandamus.] 

Lord  Campbell  C.  J.  The  rule  as  to  Bates  must  be 
made  absolute,  and  that  as  to  Lewin  discharged.  There 
is  considerable  nicety  as  to  cases  of  this  kind :  but  the 
distinction  is,' that,  where  persons  exercising  an  inferior 
jurisdiction  have,  on  a  mistaken  view  of  the  law,  refused 
to  hear  a  case,  this  Court  will  compel  them  by  manda- 
mus to  hear  and  decide  it :  but,  when  they  have  heard 
and  decided,  we  cannot  review  their  decision.  I  think 
that  is  the  principle  of  the  cases  in  which  a  mandamus 
has  issued  where  the  sessions  have  imposed  a  notice  on 
an  appellant  and  refused  to  hear  him ;  but,  when  once 


(a)  AA,iE.  695. 

(6)  See  Rtgaia  ▼.  The  Justices  ofJCesteven,  3  Q,  B.  810.  819. 
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they  have  heard  the  case  upon  the  merits^  thdr  de-  QneeiC$  Bench. 

ciaion  is  finaL     Rex  v.  The  Justices  of  Cumberland  (a)  * 

is  not  consistent  with  this :  I  think  that  case  cannot 
be  supported.     In  the  present  case,  as  to  Bates,  it  is 
quite  dear  that  the  Deputies  made  a  mistake  in  law ; 
for  they  thought    personal  service  was  required  by 
the  statute,  but  it  was  not.     It  would  have  been 
str^mge  if  it  had  been,  as  such  an  enactment  would 
have  enabled  a  person  who  was  aware  that  he  was 
not  entitled  to  the  office  to  retain  it  by  keeping  out 
of  the  way  of  personal  service  for  a  few  days  after 
having  obtained  his  seat*    In  general,  when  personal 
service  is  required  by  an  act,  it  is  so  said  in  express 
words ;  but  here  the  words  used  are  "  give  or  deliver 
notice  in  writing  unto  such  Deputy,"  which  have  no  such 
force.     The  Deputies  therefore  made  a  mistake  in  law : 
on  that  mistake  they  decided  that  they  would  not  hear 
the  case  against  Bates;  and  I  think  that  in  so  doing 
they  erroneously  declined  to  exercise  their  jurisdiction. 
But  in  LewirCs  case  the  deputies  considered  whether 
de  facto  there  had  been  a  notice  given  to  him.     There 
was  no  mistake  in  law  in  that  case;  for  the  evidence,  if 
it  was  believed,  proved  a  personal  service  upon  him ; 
but  the  Deputies  decided  that  they  did  not  believe  the 
witness.    It  would  be  strange  if  we  granted  a  mandamus 
commanding  the  Deputies  to  hold  a  notice  given,  upon 
perhaps  the  very  same  evidence  on  which  they  have 
already  decided  that  it  was  not  given.     It  would  be 
granting  a  mandamus,  in  effect,  to  believe  the  witness. 

Erle  J(^).     We  are  called  upon  to  exercise  the 
jurisdiction   which  we  possess,  to  require  an  inferior 

(a)  ^  A.^  E.  695, 

{b)  Patteson  and  Coleridge  Js.  had  gone  to  attend  the  Criminal  Court 
of  appeal. 
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rumme  XV.    Conit  to  ezeicue  ha  jnriddiction  after  it  has  declined 
'  _    to  exercise  it,     I  think  the  reason  for  which  we  grant 


Tbt  QrcBv     ^Q  ap[dicatlon  in  one  of  these  cases  and  refase  it  in 


l><P<>t>«*<^    the  other  shews  what  the  tme  line  is  which 

Frtcomor 

those  cases  in  which  this  Court  will  ezenuse  the  juris- 
diction from  those  in  which  it  refuses.     We  are  asked 
to  issue  a  mandamus  calling  on  the  Deputies  of  the 
freemen  of  Leicester  to  act  upon  the  jurisdiction  ^Ten 
them  by  stat  8  &  9  Vict  c,  6.  s,  4.  to  try  the  yaliditj 
of  two  elections.     The  first  step  to  be  taken  in  tiy- 
ing  the  Talidity  of  an  election  under  this  act  is  to 
enquire  whether  four  days'  notice  has  been  given  to 
the  Deputy  whose  election  is  impeached.     In  respect 
of  Lewin,  the  Deputies  held  that  inquiry ;  the  testi- 
mony as  to  that  was  heard,  and,  if  believed^  proved 
notice ;  but  the  Deputies  decided  that  they  did  not  be- 
lieve the  evidence.     It  is  dear  that  they  did  exer- 
cise their  jurisdiction  on  that  point ;  and  we  cannot  call 
on  them  to  exercise  it  over  again.    But  with  Bates  the 
case  was  different.     Personal  service  is  not  required  by 
the  statute.    The  Deputies,  however,  wud.  We  will  not . 
exercise  our  jurisdiction  unless  you  give  us  evidence  of 
personal  service :  and,  the  evidence  tendered  being  that 
the  notice  was  left  with  his  wife  at  his  house,  they  re- 
fused to  enquire  whether  such  notice  had  been  given,  or 
to  proceed  farther.     That  was  a  declining  to  exercise 
their  jurisdiction. 

Bule  absolute  in  Bates's  case. 

Bule  discharged  in  Lewvi^s  (a). 

(a)  Reported  by  C  Blackburn  Esq. 
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Crowther  and  Others  against  Farrer,  Monday, 

June  10th. 

A  SSUMPSIT.     The  declaration  -stated  that  at  the  Assumpsit  on 
time  of  the  making  of  the  promise  two  actions^  one  Jhauw^***' 
in  trover  and  the  other  in  trespass,  both  at  the  suit  of  Pf  "^'"g '« 

*  Q.  B.  at  the 

the  present  plainti&s  ac^inst  the  present  defendant,  were  *^'  ^^^^^  pre. 

.         .  ^  ;  »entplainUffs 

pending  in  the  Queen's  Bench ;  and  thereupon  it  was  against  the  de- 
agreed  by  and  between  the  plaintiffs  and  the  defendant  be  settled  and 
in    manner  following,    that  is  to    say:  that   the  said  the^suy^ 
actions  should  be  settled,  and  all  proceedings  therein  defendant^* 
stayed,  and  that  the  defendant  should  pay  to  the  plain-  ''j^nt'l^'^  *® 
tiffs  40i  in  respect  of  the  costs  of  the  said  two  actions,  ™o"«y» 

'^         .  '        Breach: 

and  abo  236/.  9s.,  in  part  of  damages;  and  that  the  Nonpayment, 
plaintiffs  should  receive  from  certain  other  persons,  to  moUon  in 
wit  J.  B.   and  J.  P.,  263/.  11*.;   but,  in  the  event  ment,thi"the 
of  J.  B.  and  J.  P.  neglecting  or  refusing  to  pay  to  not  a  mrri''^' 
the  plaintiffs  that  amount,  or  in  the  event  of  J.  B.  and  Ju"*^7  "^^^^ 
J.  P.  giving  up  their  contract  with  the  defendant  (a\  ??"*  '^'^  »"^- 

°         °      *  ^   ^'   ficient  con- 

then,  and  in  either  of  such  cases,  the  defendant  should  si^ieration  to 

support  the  de- 
pay  to  the  plaintiffs  what  might  remain  unpaid  to  them  fendant*s  pro- 

of  such  sum  of  263/.  II5.,  in  which  case  the  defendant  the  action  lay. 
should  be  entitled  to  get  the  1506  square  yards  of 
stone  (a)  in  the  said  agreement  mentioned,  or  to  sell  it 
as  he  might  think  proper,  in  the  same  manner  as  though 
a  certain  agreement  of  1835  had  never  been  made  (a) : 
averment  of  mutual  promises :  ^^  and,  although  the  plain- 
tiffs have  always  performed  the  said  agreement  on  their 
part,  and  although  they,  confiding  in  the  said  promise  of 
the  defendant,  did  then,  to  wit  upon  the  making  of  the 

(a)  The  declaration  did  not  state  any  thing  further  on  this  subject 
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said  promise,  wholly  cease  to  prosecute  the  said  actions 
and  each  of  them,  and  have  thence  continually  hitherto 
stayed  all  proceedings  therein,  and  although  a  reason- 
able time  for  the  defendant  to  pay  the  said  sums  of  40il 
and  2361  9s.  had  elapsed  long  before  the  commencement 
of  this  suit : "  breach,  nonpayment  of  these  sums,  or 
either  of  them,  or  any  part  thereof. 

Plea :  Non  assumpsit.    Issue  thereon. 

On  the  trial,  before  Patteson  J.,  at  the  York  Summer 
assizes,  1649,  it  appeared  that  a  contract  to  the  efiect 
set  out  in  the  count  was  made  between  the  phdntiffs  and 
the  attorneys  of  the  defendant.  The  main  contest  was, 
whether  or  not  there  was  sufficient  evidence  of  authority 
on  their  part  to  bind  the  defendant.  The  learned 
Judge  reserved  leave  to  move  to  enter  a  nonsuit  if 
there  was  no  such  evidence,  and  left  the  case  to  the 
jury.     Verdict  for  plaintifb. 

Knowles,  in  Michaelmas  term  last,  obtained  a  rule 
nisi  to  enter  a  nonsuit,  pursuant  to  the  leave  reserved^ 
or  to  arrest  the  judgment.  On  this  day  cause  was 
shewn. 

It  appeared,  by  the  Judge's  notes,  that  there  was 
evidence  of  an  express  ratification  of  the  contract  by 
the  defendant;  and  the  rule  to  enter  a  nonsuit  was 
discharged  on  that  ground.  The  argument  relating  to 
that  portion  of  the  rule  is  omitted. 


Martin  and  Huffh  Hill,  as  to  the  rule  for  arresting 
judgment.  The  rule  has  been  obtained  on  the  sup- 
position that  this  is  an  action  on  a  mere  accord.  But  it 
is  an  action  on  an  agreement  in  consideration  of  for- 
bearance of  suit,  which  is  more  than  a  mere  accord  un- 
executed.    The  reason  why  an  action  shall  not  lie  on 
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a  mere  executory  accord  (or,  as  it  is  there  called,  con-  Queen*i  BeneA. 

cord)  is  fully  explained  in  Reniger  «.  Fogossa  (a).     The  [__ 

mere  executory  concord  which  does  not  prcTcnt  the  Crowthm 
plaintiff  from  proceeding  with  his  action  is  without  Farub. 
consideration.  But,  when  there  is  consideration  for 
the  agreement,  an  action  will  lie,  though  the  agree- 
ment  is  an  accord.  In  Cam.  Dig,  Action  an  the  cast 
upon  Assumpsit (B)^  it  is  said:  '^A  promise  in  con- 
sideration of  the  forbearance  of  a  suit,  is  good ;  for 
that  is  for  the  benefit  of  the  defendant,  though  .the 
action  is  not  discharged."  In  the  present  case  there 
is  much  more  consideration  than  in  that  put  hy  Corny ns  ; 
for  the  actions  are  by  the  agreement  actually  settled, 
so  that  the  plaintifis  could  not  afterwards  have  pro- 
ceeded with  them;  Cartwright  v.  Cooke (b),  Wilkinson 
V.  Byers  (c).  It  is  sufficient,  however,  that  there  should 
be  any  consideration ;  Henderson  v.  Stobart(d)  is  much 
in  point. 

Knowles  and  Tomlinson,  contriL  [Lord  Camp- 
bell C.  J.  If  the  plaintiffs  at  the  request  of  the  de- 
fendant made  a  contract  which  they  would  break  if 
they  proceeded  with  the  actions,  is  not  that  alone  a 
consideration  to  support  the  defendant's  promise?] 
Such  is  not  the  meaning  of  the  agreement ;  the  plaintiffs 
do  not  agree  to  stay  the  actions  unless  they  are  paid  the 
money :  it  is  a  mere  accord.  And,  if  the  construction 
of  the  agreement  was  that  the  actions  should  be  stayed 
by  a  binding  release  on  the  plaintiffs'  part,  therS  is  no 
averment  of  performance. 

(a)  Flowden,  1.  5,*  6.  (*)  S  B.  ^  Jd,  70J. 

(c)  1  A,  ^  E,  106.  (ji)  8  Sxch.  99. 

TT  2 
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Fohams  XV.        Loid  Cahpbell  C.  J.     The  motion  in  arrest  of 
'       judgment  is  made  on  two  grounds:  First,  That  the 


CBOWTBS&  declaration  discloses  no  consideration  for  the  defend- 
Fabksb.  ant's  promise;  Secondly,  That  there  are  not  proper 
ayerments  of  performance  of  conditions  precedent  Now^ 
as  to  the  first  objection,  the  count  states  that  it  was 
agreed  between  the  plidntifis  and  defendant  that  the 
two  actions  should  be  settled,  and  all  proceedings 
therein  stayed.  The  question  is  not  what  would  fonn 
a  good  plea  in  bar  to  the  further  maintenance  of 
these  actions,  but  whether  this  is  a  good  consider- 
ation for  the  defendant's  agreement  Is  it  not  an 
advantage  to  the  promisor,  and  a  disadvantage  to  the 
promisee,  that  two  actions  against  the  one  at  the  suit  of 
the  other  should  be  settled,  and  no  proceedings  taken 
therein  ?  Then  there  is  a  general  averment  of  perform- 
ance, which  ai);er  verdict  is  abundantly  sufficient, 
though  it  might  be  bad  on  special  demurrer :  but  the 
count  goes  farther,  and  alleges  performance  more  par- 
ticularly. I  think,  however,  that  the  agreement  does 
not  contemplate  that  any  further  act  should  be  done  to 
settle  these  actions.  It  appears  that,  by  those  who 
framed  the  agreement,  they  were  considered  as  settled 
by  the  agreement  itself;  and  I  think  rightly;  for  they 
were  so  settled.  I  cannot  entertain  any  doubt  that, 
if  after  such  an  agreement  an  attempt  were  made  to 
proceed  in  the  actions,  the  Court  would  interfere  sum- 
marily if  the  defendant  was  not  in  default. 

Patteson  J.  The  question  is  raised,  whether  on 
the  face  of  this  declaration  there  is  any  thing  more 
than  an  accord.  Now  I  own  I  thiift  the  meaning  of 
what  is  stated  in  the  declaration  is  that  the  actions 
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are  actually  gone  by  the  agreement,  and  that  the  plain-  Qwerea  Bench. 


1850. 


tiffs  could  not  have  gone  on  with  them ;  but,  even  if  _ 

it  was  no  more  than  an  agreement  on  the  part  of  the     C»owther 

plaintiffs  to  refrain  from  going  on,  I  think  that  was  a       Faarse. 

sufficient  consideration  to  support  the  promise  of  the 

defendant. 

Coleridge  J.  It  seems  to  me  that  the  declaration 
discloses  a  mutual  agreement,  binding  each  party  to 
the  other,  supposing  that  other  to  have  performed  his 
own  part.  I  had  more  doubt  as  to  the  sufficiency  of 
the  ayerment  of  performance.  Perhaps  on  a  special 
demurrer  it  might  not  be  sufficient :  but  this  is  aflei 
verdict ;  and  then  it  is  enough  that  there  is  an  ayerment 
of  the  plaintiffs  having  always  performed  the  agreement 
on  their  part. 

Eble  J.  I  shall  only  add  one  word  as  to  the  ayer- 
ment of  performance.  I  take  it  that,  when  the  plaintiffs 
and  the  defendant  agree  that  the  actions  are  settled, 
the  very  agreement  puts  an  end  to  the  actions ;  that  the 
Court  would  interfere  if  they  were  afterwards  pro- 
ceeded with ;  and  that  consequently  no  further  perform- 
ance of  the  agreement  is  required. 

Kule  discharged  (a). 

(a)  Reported  by  C,  Blackburn^  Esq. 
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Where  the  jurat 
of  an  affidayit 
was,  "Sworn 
bj'&c,  "at 
mj  Chambers, 
SoUm  Gardens, 
Ckaneery  Lane, 
daied  thit  24th 
day  of  April, 
185Q»*'  the 
Court  dis- 
charged the 
rulet  drawn  up 
on  reading  such 
a£Bdavit,  on  the 
ground  that  the 
jurat  did  not 
shew  the  day 
on  which  the    ' 
a£Bdavit  was 
sworn:  but 
without  costs. 
There  is  no 
inflexible  prac- 
tice to  dis- 
charge a  rule 
with  costs  in 
all  cases  where 
it  has  been 
drawn  up  on 
reading  an 
affidavit  with  a 
defective  jurat. 


Re  Lloyd. 

CIR  F.  THESlGERy  on  shewing  cause  against  a 
rule  obtained  in  this  case^  took  a  preliminary  ob- 
jection to  an  affidayit  on  which  the  rule  was  drawn  up, 
that  it  did  not  shew  the  day  when  it  was  sworn,  the 
jurat  being  in  this  form :  «  Sworn  by "  &c  «  at  my 
chambei;^  Rolls  Gardens^  Chancery  Lane^  dated  this 
24th  day  of  April  1850."  &c.  He  referred  to  Duke  of 
Brunswick  and  Luneberg  v.  Hamier^  decided  on  a 
former  day  in  this  term  (a),  where  a  similar  objection 
had  preyailed. 

Keancy  contrd.  The  word  "  dated  "  means  **  given," 
that  is,  with  reference  to  this  subject  matter  "  sworn;" 
or,  at  all  events,  the  intermediate  word  "  dated "  may 
be  rejected  as  surplusage ;  and  the  jurat  will  then  run 
that  the  affidavit  was  sworn  on  the  day  stated. 

Lord  Campbell  C.  J.  Our  decisions  in  these  mat- 
ters may  appear  hard  when  they  come  near  the  dividing 

(a)  Saturday  June  8th.  Sir  F.  Thesiger,  for  the  defendant  in  this 
case,  on  2d  November  1849,  moved  for  a  new  trial  on  affidavits.  A  rule 
nisi  was  granted  on  a  subsequent  day,  and  drawn  up  on  reading  these 
affidavits.  The  plaintiff  in  person,  on  shewing  cause,  objected  that  one 
of  the  affidavits  was  not  properly  dated,  the  jurat  being  thus :  "  Sworn  " 
&c.,  "this  day  of  November ^  1849."     It  was  answered  that  the 

date  appeared  with  sufficient  certainty,  because  die  affidavit  so  dated, 
having  been  used  on  a  niotion  made  on  2d  November  1849,  must  have 
been  sworn  on  either  that  or  the  preceding  day  of  November,  But  the 
Court  (Lord  Campbell  C.  J.,  Patteson,  Coleridge  and  Erie  J s,)  held  the 
objection  good.  The  rule  for  a  new  trial  was  made  absolute  indepen- 
dently of  the  affidavit  in  question. 
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point :  but  we  must  act  on  the  well  established  rule^  that  (btemU  Bench. 

the  jurat  must  shew  when  the  affidavit  was  sworn.  Here  *__ 

the  jurat  does  not  shew  this ;  for  the  statement  in  It       ,  ^ 

Llotd. 

would  be  true  if  the  affidavit  was  sworn  on  a  different 
day  from  that  on  which  it  is  dated.  The  word  "  dated  " 
cannot  be  rejected ;  for  it  is  not  insensible. 

Coleridge  (a)  and  Eble  Js.  concurred. 

Sir  F,  Thesiger  then  applied  to  have  the  rule  dis- 
charged with  costs,  and  cited  Blackwell  v.  Allen  (b) 
and  Cobbett  v.  Oldfield{c\  to  shew  that  it  was  the 
established  practice  to  discharge  a  rule  with  costs, 
where  it  had  been  obtained  on  an  affidavit  with  a  de- 
fective jurat. 

Lord  Campbell  C.  J.  I  do  not  think  that  there  is 
any  such  binding  rule  In  all  cases :  and  In  this  case  the 
rule  will  be  discharged  without  costs. 

CoLEBiDGE  J.  concurred. 

Eble  J.  I  am  of  the  same  opinion.  The  attention 
of  the  other  side  should  have  been  called  to  the  defect, 
so  that  the  affidavit  might  have  been  resworn. 

Bule  discharged,  without  costs  (cQ. 

(a)  Pafteton  J.  was  absent  (b)  7  3/.^  fT.  146. 

(c)  16  M.  i  /r.469. 

(d)  Beported  by  H.  Davison^  Esq. 


Re  Toby.  ijMday, 

Reported,  12  Q.  B.  694. 
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Page  against  Mobe. 

"PIEBT  by  landlord  against  tenant  for  double  value 
of  premises  held  over  after  notice  to  quit,  the 
count  ayerring  that  defendant  held  of  plaintiff  as  tenant, 
to  wit  from  year  to  year  for  so  long  as  they  should 
respectively  please ;  that  plaintiff  gave  notice  to  de- 
fendant in  writing,  and  thereby  demanded  of  and  re- 
quired him  to  quit  possession  on  25th  December y  1847 ; 
averment  that  the  tenancy  commenced  to  wit  on  25th 
December  1845,  and  was  duly  determined  by  such  notice 


JttNtf  ISth. 

An  acdon  for 
double  yalue 
under  itet. 
4G.S.  C.S8. 
s.  l.«  for  hold- 
ing over  efier 
notice  to  quit, 
is  not  sup- 
ported by 
a  notice  that 
the  landlord 
requires  the 
tenant  to  give 
up  possession 
aitwdoe  at 
noon  on  &c. 
(the  day  when  -r»i  i        • 

the  tenancy  was  on  the  Said  25th  December  1847.  Fleas,  denying^ 
at  whidk  Hme  '  respectively,  that  defendant  held  the  premises  as  tenant 
will  attend  to  ^  plaintiff  in  manner  and  form  &c ;  that  plaintiff  gave 
aSren^and^*  noticc,  or  demanded  &c.,  in  manner  and  form  &c ;  tliat 

that,  in  the 
event  of  the 
tenant  not  so 
turrtndenngf 
the  landlord 
will  demand 
7#.  daily  rent 
(a  rate  more 
than  double 
the  original  ! 
rate  of  rent) 
till  he  can  ob- 
tain legal  pos- 
session. 

For  the  re- 
qubition  to  de- 
liver up  the  premises  at  noon  is  premature,  and  insufficient  as  a  notice  to  determine  the 
tenancy. 

Although  a  notice  to  quit,  when  regular,  operates  also  as  a  demand  of  possession  under 
the  statute  without  a  more  specific  demand,  Sembie,  that  a  notice  having  the  above  defect 
is  not  equivalent  to  a  demand. 

(a)  The  Court  sat  in  Banc  on  the  ISth,  Htb,  20th,  21st,  S2d,  24tb^ 
Sethy  S7th,  28th  and  29th  of  June,  and  on  the  6th  of  Jufy, 


the  tenancy  commenced  on  25th  December  1847>  in 
manner  &c. ;  that  it  was  duly  determined  on  25th  De- 
cember  1847>  in  manner  &c. ;  or  that  defendant  held 
over  &c.,  in  manner  &c  Issues  thereon.  There  were 
other  pleadings  which  it  is  unnecessary  to  detail^  the 
judgment  of  the  Court  on  the  after  stated  motion 
having  turned  entirely  on  the  question  whether  or  not 
the  notice  proved  at  the  trial  was  a  valid  notice  and 
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demand,  it  being  assumed  that  the  plaintiff  was  entitled  Queen's  Bench. 

to  give  the  defendant  notice  to  quit  on  December  25th  '__ 

1847.  P*«« 

On  the  trial,  before  Wightman  J.,  at  the  sittings  in        Mork. 
Middlesex  during    Trinity  term,    1849,  it  was  proved 
that  the  defendant  held  at  4t5L  a  year ;  and  that  the  fol- 
lowing notice  was  given,  and  not  complied  with. 

**  To  Mr.  More/*  &c  "  Sir,  I  hereby  require  you 
to  yield  up  the  occupation  and  possession  of  my  house 
and  premises,  situate  at  the  comer  of  Gouhtone  Street 
and  Wentworth  Street,  at  12  o'clock  at  noon  on  the 
25th  day  of  December  next,  at  which  time  I  will  attend 
either  by  myself  or  my  legally  appointed  agent  to  re- 
ceive the  keys  and  the  rent  that  may  be  due,  making 
myself  such  arrangements  with  your  undertenants  as 
may  be  convenient ;  and,  in  the  event  of  your  not  so 
surrendering,  I  shall  demand  Is.  as  the  daily  rent  until 
I  can  obtain  the  legal  occupation  and  possession  of  the 
premises  as  hereby  required  and  stated.  Given  imder 
my  hand  this  14th  day  of  Juney  1847.     Samuel  PageP 

A  verdict  was  found  for  the  plaintiff  on  the  above 
issues,  leave  being  reserved  to  enter  a  nonsuit  or  a 
verdict  for  the  defendant  if  the  Court  should  hold  the 
notice  insufficient.  Clmmbers  in  the  same  term  obtained 
a  rule  nisi  accordingly. 

T.  Jones  now  shewed  cause.  The  notice  served  was 
a  good  notice  to  quit;  and  it  was  also  a  sufficient 
demand  of  possession  within  stat.  4  G.  2.  c.  28.  s.  1. ; 
Wilkinson  v.  Collet/  (a).  Two  objections  are  made. 
First,  that  the  notice  is  in  the  alternative,  requiring 
the  tenant  either  to  quit  or  to  pay  7s.  a  day.    But 

(a)  5  Burr,  S694. 
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it  appears  from  Poole  v.  Warren  (a)  that  an  action  for 
double  value  may  be  founded  on  such  a  notice.  In 
Doey  lessee  of  Matthews,  v.  Jackson  (b),  where  the  land- 
lord's notice  was  ^^  to  quit  the  possession,  at  Lady-day,^ 
*^  or  I  shall  insist  upon  double  rent,"  Lord  Man^fidi 
said  that  the  form  used  did  not  purport  to  offer  a  new 
bargain,  but  was  merely  an  emphatical  way  of  enforcing 
the  notice,  by  ^prising  the  tenant  of  the  legal  conse- 
quence if  he  held  over,  and  of  the  landlord's  intention, 
in  that  case,  to  enforce  the  penalty  (c).  Secondly,  it  is 
objected  that,  assuming  the  tenancy  to  have  been  deter- 
minable on  December  25th,  and  not  before,  the  notice 
to  give  up  possession  at  *M2  o'clock  at  noon"  is  un- 
warrantable, the  tenant  being  entitled  to  keep  the 
premises  till  the  end  of  that  day.  But  the  notice  is  for 
the  right  day;  and  the  words  "at  12  o'clock  at  noon"  . 
may  be  rejected,  and  will  not  prejudice  a  demand  other- 
wise valid.  Kent  is  not  due  till  midnight  of  the  stipu- 
lated day  for  payment:  yet  Hale  C.  B.  said,  in  Duppa 
V.  Mayo  ((f),  that  "  sunset  was  the  time  appointed  by 
the  law  to  demand  rent,  to  take  advantage  of  a  con- 
dition of  re-entry,  and  to  tender  it  to  save  a  for- 
feiture." For  this  purpose  the  law  does  not  notice 
the  fraction  of  a  day ;  and  the  demand  at  noon  on  <HLe 
part  is  consistent  with  the  continuing  right  till  mid- 
night on  the  other.  [Lord  Campbell  C.  J.  The  notice 
here  is  not  merely  "  I  shall  attend  at  twelve  to  receive 
the  keys."  Coleridge  J.  The  landlord  goes  on  to  say. 
If  you  do  not  surrender  then,  I  shall  demand  double 
rent  until  I  can  obtain  possession.    Lord  Campbell  C.  J» 


(a)  9  A.^  E.  582.  585.  (6)   1  Dowg.  175. 

(c)  See  also  Doe  denu  Li/ster  v.  GoJdwin,  2  Q,  B,  143,  144w 
{d)  1  Saund,  282.  287. 
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There  is  no  notice  to  quit  at  any  time  subsequent  to   Qy^^*'  Bench. 

twelve  at  noon  on  the  25th.     JVightman  J.     You,  in  * 

direct  terms,  require  him  to  quit  before  his  tenancy         ^^"^ 
expires.]     A  reasonable  construction  must  be  given.        More. 
The  defendant  knew  at   what  time  of  the  day  his 
tenancy  would  expire,  and  ought  to  have  imderstood 
the  notice  to  be  such  as  his  landlord  was  entitled  to 
give.     The  notice  could  not  in  any  way  prejudice  him. 

Chambers,  contrd,  was  stopped  by  the  Court 

Lord  Campbell  C.  J.    The  second  objection  is  fktaL 
The  defendant,  holding  as  he  did,  was  entitled  to  keep 
possession    till   midnight    on   the   25th    of  December. 
The  notice  is  not  given  in  technical  language ;  but  it  is 
in  terms  which  admit  of  no  doubt  as  to  the  meaning. 
(His  Lordship  here  read  the  notice.)     The  defendant  is 
told  that,  in  the  event  of  his  not  *^  so  surrendering,** 
that  is  at  twelve  at  noon,  the  plaintiff  will  demand  rent 
at  7s.  a  day  till  he  can  obtain  possession.     How  can 
that  be  a  demand  of  possession  at  the  time  when  the 
tenancy  expires?    If  it  were  a  good  notice  to  deter- 
mine the  tenancy,  I  am   still   not    sure    that  it  is   a 
good  demand  within  the  statute.     Although  notice  to 
quit,  if  good  for  that  purpose,  is  a  sufficient  demand, 
without  any  special  form  of  demanding,  it  is  not  cer- 
tain that  such  a  notice  as  this  can  supply  the  place  of 
a  demand.     I  can  see  no  difference  between  a  wrong 
day  and  a  wrong  hour  of  the  day :  a  demand  for  the 
24th  would  have  been  insufficient ;  and  this  is  equally^so. 

Patteson  J.      The   statute    imposes  payment  of 
double  value  for  holding  ^^  after  the  determination  of 
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such  term  or  terms,  and  after  demand  made,  and 
notice  in  writing  given,  for  delivering  the  possession." 
That  must  be  a  demand  when  the  landlord  is  entitled 
to  possession.  A  notice  to  quit  has  been  held  equiva- 
lent to  a  demand :  but  that  has  been  where  there  was  no 
valid  objection  to  the  notice.  Here  it  is  twelve  hours 
too  soon. 


Coleridge  J.  Wilkinson  v.  Colley  (a)  shews  that 
the  demand  need  not  be  specific  and  formal,  and  may  be 
implied  in  a  notice  to  quit.  But  the  notice  here  is  a 
demand  in  form,  and  so  expressed,  in  popular  lan- 
guage, that  the  tenant  would  expect  the  landlord  to 
demand  the  keys  at  noon  of  the  day  named.  Assuming 
that,  in  the  case  of  an  ordinary  notice,  no  demand 
is  necessary,  the  notice  must  be  a  good  one.  If  the 
plaintiff  had  merely  said  that  he  should  require  pos- 
session on  a  given  day,  the  law  would  have  inter- 
preted such  a  notice  as  meaning  the  last  hour  of  the 
day :  but  here  the  landlord  has  chosen  to  fix  an  hour. 

WiGHTMAN  J.  Even  if  this  were  a  sufficient  notice 
to  determine  a  tenancy,  a  question  would  remain  on 
the  demand.  It  was  doubted,  before  the  decision  in 
Wilkinson  v.  Colley  {a),  whether,  in  addition  to  the 
notice,  there  must  not  be  a  specific  demand.  There  it 
was  held  not  necessary;  but  the  notice  was  regular, 
expiring  with  the  tenancy.  The  statute  gives  double 
value  if  the  tenant  hold  over  ^^  after  the  determination 
of  such  term  "  *^  and  after  demand  made  "  of  possession. 
Here  the  only  demand  is  of  possession  before  determi- 
nation of  the  term. 

Bule  absolute  to  enter  a  nonsuit 


(a)  5  Star.  2694. 
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Queen's  Bench, 

1850. 


The  Queen  against  The   Inhabitants   of        ^^"t^'. 

LORDSMEBE. 

INDICTMENT  (removed  from  Quarter  Sessions  by  indictment 
against  a  town- 

certiorari,  in  Easter  term  1849)  against  the  inhabit-  ship  (liable  by 

n  1  •       1       •        1  •      •         1      T  1  •!•  •        prescription) 

ants  of  a  township^  navmg  by  prescription  the  Iiabmties  for  not  repair- 
of  a  parish^  for  not  repairing  a  highway.  The  count  HJfibU  as  a  *" 
wa8  in  the  ordinary  form,  and  described  Ae  road  as  a  ^.^hlgh- 
common  Queen's  highway.     Plea:  Not  guilty.  n*^*g^i^* 

On  the   trial,  before  Patteson  J.,  at  the  Yorkshire      The  road  was 

made  by  tnis- 

Summer  assizes,  1849,  non-repair  was  admitted:    the  tees  under  a 
question  was  whether  the  road  was  one  which  the  in-  act,  which  was 
habitants  of  the  township  were  bound  to  repair.  tion  for  twenty 

Stat.  4  Geo.  4.  cap.  Iviii.  (local  and  personal,  public)  whlch^uld 
received  the  royal  assent  on  23d  May,  1823.     This  was  ^Vo^g^^'^i 
an  act  for  making  a  turnpike  road  along  the  line  of  the  J*'**  found,  had 

°  ^     ^  ^  It  not  been 

road,  the  subject  of  the  indictment.     The  preamble  kept  in  force 

,        bv  temporary 

recited  that  the  making  of  the  road  would  be  beneficial  Continuation 
to  the  public.     It  incorporated  the  general  Turnpike  act  trial,  it  was 
then  in  force  (3  G.  4.  c,  126.),  and  contained  a  power  th™^d  ^as' 
for  the  trustees  to  take  tolls,  and  the  other  provisions  and  h^adT  been 
customarily  inserted  in  local  turnpike  acts.     Sect.  30  op«ne<J  «»«* 

'^  *  used  for  many 

required  them  to  make  fences  where  the  road  passed  years ;  but  the 

township  con- 
through  private  grounds.     By  sect.  39,  the  act  was  to  tended  that 

continue  in  force  for  twenty  one  years  from  its  passing,  Uabie  to  repair 

a  temporary 
turnpike  road 
at  all ;  or,  if  they  were,  that  there  was  a  variance  between  the  proof  as  to  the  nature  of  the 
road  and  the  allegation  in  the  indictment ;  and  evidence,  that  the  trustees  had  never  put  the 
road  in  good  repair,  or  properly  fenced  or  finished  it,  was  tendered  and  rejected  as  im- 
material. 

Held,  1.  That  the  road,  at  least  so  long  as  the  act  continued  in  force,  was  a  common 
Queen's  highway,  and  was  properly  described  as  such  in  the  indictment.  2,  That  the 
township  was  liable  to  repair  it.  And,  3.  That  the  evidence  tendered  was  immaterial,  it 
being  admitted  that  the  road  had  been  opened  and  long  used  de  facto  throughout  the 
whole  line. 
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and  from  thence  to  the  end  of  the  next  session  of  Par- 
liament. It  had  been  kept  in  force  down  to  1850,  by 
stat.  7  &  8  Vict  e.  41.,  and  subsequent  continuation 
acts. 

It  appeared  at  the  trial  that,  before  the  passing  of 
stat.  4  G.  4  e.  Iviii.,  the  line  of  road  had  been  partially 
laid  out  under  a  local  inclosure  act,  passed  in  1810^ 
but  no  evidence  was  given  of  any  certificate  of  the  com- 
pletion of  that  part,  as  required  by  the  general  Inclosure 
act  (a).  The  trustees  under  stat.  4  G.  4.  c.  IviiL  made 
the  road  such  as  it  now  was:  and,  as  early  as  1830,  it 
was  opened  for  general  traffic ;  a  stage  coach  ran  along 
it  in  1832 ;  and  carts  and  carriages  used  it. 

At  the  close  of  the  case  for  the  prosecution,  the 
defendants'  counsel  proposed  to  prove  that  the  trustees 
had  never  put  the  road  in  good  repair,  and  that  it  had 
never  been  properly  fenced  or  finished,  so  as  com- 
pletely to  fulfil  the  requisitions  of  the  local  act :  but» 
as  they  admitted  that  they  could  not  contradict  the 
&ct  that  the  road  had  been  so  far  completed  as .  to 
have  been  used,  along  the  whole  line,  for  several  years, 
the  learned  Judge  rejected  the  evidence  as  tending  to 
prove  what  was  immateriaL  A  verdict  was  found  for 
the  Crown,  with  leave  to  move  to  enter  a  verdict  for 
the  defendants  if  the  township  were  not  liable  to  re- 
pair the  road  at  all ;  or  if  they  were  only  liable  during 
the  continuance  of  stat.  4  G.  4.  c.  Iviii.,  and  the  de- 
scription of  the  road  as  a  common  Queen's  highway 
was  inapplicable  to  a  road  repairable  for  a  limited  time 
only. 

R.  Hall,  in  the  ensuing  term,  obtained  a  rule  nisi 


(a)  Stat.  41  G,  3.  c.  109.  was  the  act  in  force  at  the  times  in  question. 
See  sect  9. 
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to  enter  a  verdict  for  the  defendants  pursuant  to  the  Quem*i  Bendu 

leave  reserved,  or  for  a  new  trial  on  the  ground  of  the ! — 

improper  rejection  of  the  evidence.     On  this  day,  and  ^''"* 

on  June  14th,  ^^  ^^"^^ 

'  ants  of 

I(ORD6MXftB» 

Watson  and  Pickering  shewed   cause.      The   main 
question  is,  whether  a  road  made  under  a  local  turnpike 
act  is  to  be  repau^d  by  the  district,  having  the  lia- 
bilities of  a  parisli,  in  which  it  lies.     The  parish  is  by 
common  law  to  repair  all  public  highways  locally  situate 
within  it.     The  public  may  originally  acquire  the  right 
to  use  a  roild  in  different  modes,  either  from  a  dedication 
by  the  owner  of  the  soil,  and  public  user  after  that 
dedication,  or  from  an  act  of  the  Legislature :  but  the 
mode  in  which  the  right  has  been  acquired  is  imma- 
terial :  so  soon  as  the  public  have  that  right  the  road 
is  a  public  highway,  and  the  common  law  liability  to 
repair  attaches.     It  makes  no  difference  that  the  act  of 
the  Legislature,  which  authorises  and  directs  the  trus- 
tees to  make  a  public  road,  also  allows  them  to  raise 
tolls.     These  form  an  additional  fund  for  the  supjport 
of  the  road,  but  do  not  supersede  the  liability  of  the 
parish;    Bussey  v.   Storey  (a).  Rex  v.   Netherthong  Qi). 
So,  the  county  must  repair  a  bridge,  though  there  be 
pontage  Rex  v.  West  Riding  of  Yorkshire  {c\  Rex  v. 
Oxfordshire  (d).     When  once  the  turnpike  road  is  com- 
pleted, it  is  a  public  road,  and  the  parish  is  liable  to 
repair  it;    this  is  assumed  in  Rex  v.  Cumberworth {e)y 
Rex  V.  Edge  Lane{g).      [Lord  Campbell^  C.  J.     The 
Fost^  office  has  in  my  time  successfully  indicted  the 

(a)  4  B,  i  Ad.  98.  (6)  2  B.  §r  AbL  179. 

(c)  3  East,  342.  (d)  4  ^B.  j-  C.  194. 

(e)  3  B.  ^  Ad.  108.  (jg)  ^  A.  ^  E,  723. 
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parishes  for  not  repairirg  the  turnpike  roads  for  hundreds 
of  miles.]     These  cases^  and  the  reason  of  the  thing, 
shew  that  a  turnpike  road  is^  for  this  purpose^  a  public 
highway.     Then  it  is  said  that  the  act  here  was  onlj 
for  a  limited  time.     But  there  is  nothing  peculiar  to 
the  act  in  that  respect.     Local  turnpike  acts  are  almost 
universally  passed  for  a  limited  period.     There  is  now 
an  act  passed  in  every  session  of  parliament  to  prolong 
such  turnpike  acts  as  would  otherwise  expire  at  the  end 
of  that  session,  till  the  end  of  the  next.    The  present  act^ 
which  would  have  expired  in  1844,  has  been  thus  kept 
alive.    It  is  probable  that  in  most  of  the  cases  ^which  have 
been  cited  the  acts  were  temporary.     This  is  not  perhaps 
material ;  for  if  the  way  once  becomes  a  public  road  it 
must  continue  one:  if  the  act  and  the  powers  of  the 
trustees  to  levy  tolls  cease  by  efflux  of  time,  still  the  road 
does  not  cease.     Rex  v.  Mellor  (a)  may  be  cited  as  an 
authority  against  this  view ;  but  the  decision  there  seems 
to  have  proceeded  on  the  supposition  that  some  act  of 
adoption  by  the  pai'ish  was  requisite.     That  doctrine  is 
now  exploded ;  Rex  v.  Leake  (b).     [Lord  Campbell  C.  J. 
In  Rex  V.  Mellor  (a)  both  Bayley  J.  and  Parke  J.  clearly 
lay  it  down  that  the  road  ceased  to  be  a  highway  when 
the  act  of  parliament  expired,  so  far  as  regarded  the 
liability  created  by  the  statute.     Wightman  J.  And  that 
was  the  point  in  the  case.    The  observation  of  Bayley  3. 
as  to  adoption  by  the  parish  was  merely  in  answer 
to  an  argument  that  the  road  might  have  become   a 
highway  independently  of  the  act.]     At  all  events,  in 
the  present  case  the  act  had  not  expired ;  and  the  road 


(a)  1  D,  §•  A±  32. 

(6)  5  B.  j   Ad,  469.     See  Roberit  t.  Hunt,  ante,  p.  17. 
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therefore  continued  a  highway.     [Patteson  J.     One  of  Cu««i'»  ^wc*. 

the  grounds  on  which  the  rule  was  obtained  was,  that  1__ 

the  proof  was  only  of  a  temporary  highway ;  which,  it 
was  said,  was  a  variance.]  It  is  not  a  variance ;  for^ 
putting  the  case  in  the  most  favourable  way  for  the  de- 
fendants, it  is  a  highway  which  will  at  a  future  time 
cease  to  be  a  highway.  It  is  therefore  properly  de- 
scribed in  the  indictment  as  a  common  highway ;  for 
such  it  was  at  the  time  when  the  bill  was  found.  Nothing 
turns  on  the  Inclosure  act.  It  is  not  proved  that  so 
much  of  the  road  as  existed  before  1823  was  a  public 
highway;  but  the  case  for  the  prosecution  is  that  it 
became  a  highway  in  1830,  and  continued  to  be  one 
down  to  the  present  time.  As  to  the  evidence  which 
was  rejected :  if  the  proof  tendered  had  been  that  the 
road  was  not  opened  along  the  whole  line  contemplated 
by  the  act,  the  question  would  have  been  different. 
But  the  defendants  proposed  to  shew  that  the  road  was 
not  sufficiently  fenced,  and  that  it  was  originally  not  a 
smooth  road ;  and  the  learned  Judge  properly  held  that 
such  factS;  if  proved,  were  irrelevant. 


B.  Hall  and  Pashley,  contr^  The  question  is  of 
great  importance  to  parishes.  A  large  proportion 
of  the  turnpike  roads  in  this  country  lie  along  the 
line  of  the  old  highways.  Where  such  is  the  case,  the 
road  was,  before  the  turnpike  act,  a  public  highway, 
and  repairable  by  the  parish,  and  the  turnpike  act  does 
not  exonerate  the  parish  from  their  old  liability.  That 
may  explain  the  indictments  by  the  Post  office,  referred 
to  by  the  Lord  Chief  Justice.  In  many  of  the  local 
turnpike  acts  there  is  an  express  enactment  that  the 
road  when  made  shall  be  a  public  highway :  there  was 

VOL.  XY.  N.  S.  Z  Z 
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such  a  clause  in  the  act  in  Rex  y.  Netherthong  (a).  But 
neither  of  these  facts  exists  in  the  present  case.  The 
question  here  is,  merely,  whether  a  temporary  road,  made 
under  a  turnpike  trust,  is  repairable  by  the  parish.  In 
Regina  v.  Bramley  (b)y  before  Pollock  C.  B.,  where  the 
road  indicted  was  an  entirely  new  road  made  under  a 
temporary  turnpike  act,  the  learned  Judge  expressed 
great  doubts  whether  the  township  were  bound  to  repair 
it.  He  consulted  Cresswell  J.,  and  then  stated  th^ 
opinion  to  be  that  the  district  was  not  liable.  There 
were,  however,  other  points  in  that  case,  which  were 
left  to  the  jury :  and,  as  they  found  a  yerdict  for  the 
defendants  on  a  distinct  ground,  it  must  be  admHted 
that  the  ruling  became  immaterial.  The  common  law 
obligation  of  a  parish  to  repair  a  public  highway  is  not 
gratuitous ;  it  is  in  consideration  of  haying  a  perpetual 
public  highway.  The  owner  of  the  soil  cannot,  by  grant- 
ing a  temporary  licence  to  the  public  to  use  a  way,  make 
it  a  public  highway,  repairable  by  the  parish ;  and  flie 
intention  of  the  Legislature  must  be  taken  to  haye  beenf 
to  make  this  temporary  statutable  right  of  way  analogous 
to  one  created  under  common  law.  Rex  y.  Mellor  (e) 
differs  from  the  present  case  only  in  this,  that  the  local 
act  in  that  case  had  expired  ;  in  the  present  case  it  has 
been  prolonged  from  session  to  session.  In  Rex  v.  Wii- 
ter{d)  (though  the  question  there  arose  in  a  different 
way)  the  Court  held  that  a  turnpike  road  was  not  neces- 
sarily a  public  highway.    The  provisions  of  the  General 


(a)  2B.^AUL  180. 

(6)  Regina  v.  The  Inhabitants  of  Bramley  was  tried  at  the  YorkAire 
Summer  assizes  in  1844,  before  PoUock  C.  B.  R,  Hall,  wbo  ha^  hetn 
counsel  in  the  case,  cited  it  (as  stated  in  the  text)  from  his  notes  on  tb« 
brief  used  at  the  trial, 

(C)  I  B.iAd.  32.  (d)  85.  fr  d  785. 
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template  any  temporary  highway.     Suppose  the  tern- * 

porary  act  to  expire  after  the  indictment  is  preferred,  ^"" 

but  before  judgment,  how  could  the  fine  be  apportioned  ^^  ^^*3?**^ 
as  directed  by  stat.  3  G.  4.  c.  126.  *.  110.,  or  under  the  I^»i>«M*Efc 
similar  provisions  in  stat  5  &  6  fF.A.  c.50.  5.96.?  [Lord 
Campbell  C.  J.  The  compilers  of  the  general  highway 
acts  perhaps  did  not  contemplate  any  pubKc  highway 
not  permanent.  But  it  may  be  that  they  were  mistaken^ 
and  that,  when  the  temporary  act  expires,  any  person 
going  along  the  road  without  leave  of  the  owner  of  the 
soil  would  be  a  trespasser].  Then,  further,  supposing 
that  this  is  a  public  highway  for  a  limited  period,  there 
is  a  variance.  A  verdict  for  the  Crown  on  this  indict- 
ment may  be  produced  in  evidence  against  the  township 
after  the  act  has  expired,  and  will  then  be  evidence  of 
an  unqualified  Queen's  public  highway.  The  evidence 
offered  was  relevant,  and  should  have  been  received. 
The  Turnpike  Act  is  in  the  nature  of  a  legislative  con- 
tract, by  which  the  public  are  to  be  burthened  with  the 
repair  of  the  road  in  consideration  of  its  being  complete ; 
and  that  contract  must  be  strictly  performed ;  Blakemore 
V.  The  Glamorganshire  Canal  Navigation  (a),  Goldie  v. 
Oswald  (b).  The  evidence  went  to  shew  that  the  trus- 
tees had  not  fulfilled  their  part,  and  therefore  could 
not  impose  the  burthen  on  the  public  ;  Rex  v.  Edge 
Lane  (c),  Rex  v.  Cumberworth  (d). 

Lord  Campbell  C.  J.  It  is  objected  that  there 
was  a  variance  between  the  averment,  in  this  indictment, 
that  the  road  was  a  common  Queen's  highway,  and  the 

(a)  1  Mylne  ^  IT.  154.  162.  (6)  2  Dow.  534. 

(c)  4J.^E.  723.  (rf)  3B.^A(L  108. 
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proof  at  the  trial.   This  objection  really  raises  the  whole 
question  of  merits ;  for,  if  the  township  is  liable  at  all,  it 
can  only  be  on  the  ground  that  the  road  was  a  conunon 
Queen's  highway;    and  therefore,  if  the   township  is 
liable,  the  road  is  properly  described.     The   question 
therefore  is :  Whether  it  be  proved  that,  at  the  time  when 
the  grand  jury  found  the  bill,  the  road  was  a  common 
Queen's  highway ?    I  think  that  it  was  one;  for  stat. 
4  G.  4.  c.  Iviii.  authorised  the  trustees  to  make  the 
road,  as  a  turnpike  road;  and  in  the  preamble  the 
Legislature  declare  that  the  road  would  be  a  conveni- 
ence and  advantage  to  the  public  at  large.     The  act 
does  not  in  so  many  words  say  that  the  road   shall, 
when  made,  be  a  public  highway ;  and  great  reliance 
was  placed  by  the  defendants'  counsel  on  the  absence 
of  any  such  express  words.     I  consider  that,  however, 
immaterial ;  for  the  act  gives  the  public  a  right  to  use 
the  road,  and  makes  it  open  to  the  public.     Besides;, 
if  express  words  were  necessary,  the  act  incorporates 
Stat.  3  G.  4.  c.  126.,  which  does  contain  words  to  that 
effect  (a).   Then  it  is  argued,  in  effect,  that  the  imposition 
of  tolls  on  those  using  the  road  prevents  it  from  being 
a  public  common  highway.      The  defendants'  counsel 
were  forced  to  admit  that,  if  an  ancient  highway  were 
turned  into  a  turnpike  road,   the   imposition  of  tolls 
would  not  prevent  its  continuing  to  be  repairable  by 
the  parish ;  but  a  distinction  was  made  between  an  old 
and  a  new  highway  in  that  respect.     But  I  am  of 
opinion  that  the  rule   of  law   is,   that  the  parish   is 
liable  to  repair  all  highways,  whether  new  or  old.    I 
concur  in  what  is  said  on  that  subject  by  Abbott  C.  J. 


(a)  Sect.  88. 


^  .•  ^ 
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in  Rex  v.  Netherthong{a)i  "By  the  general  rule  of  Qm«»»'« 
law,  the  inhabitants  of  any  district  who  were  liable  to  

The  I 

the  rep^r  of  all  the  roads  there,  previously  to  the  in-  \ 

troduction  of  a  new  highway,  are  also  liable  to  the  '^^  ^ 
repidr  of  that  highway."  Where  the  new  road  has  ^*»" 
been  made  by  private  persons,  dedication  by  the  owner 
of  the  soil,  and  user  by  the  public,  and  adoption  by  the 
parish,  are,  according  to  my  notion  of  the  law,  material 
circumstances,  as  proving  that  an  irrevocable  licence  to 
use  the  way  has  been  given  to  the  public,  and  as  being 
evidence  that  the  way  is  a  public  common  highway : 
the  liability  of  the  parish  to  repair  is  a  consequence  of 
its  being  a  public  highway.  In  the  present  case,  the 
road  has  become  a  highway,  not  by  the  dedication  of 
the  owner  of  the  soil,  but  by  virtue  of  the  act  of  par- 
liament, which  gives  all  persons  a  right  to  use  it  for 
purposes  of  traffic  till  the  act  expires.  That  makes 
the  road  a  public  highway ;  and  an  incident  to  that  is, 
that  the  township  must  repair  it.  The  Legislature  must 
be  taken  to  have  contemplated  some  mode  in  which  the 
road  was  to  be  kept  up,  if  the  tolls  proved  inadequate. 
There  is  no  method  in  which  it  can  be  kept  up  unless 
the  parish  be  liable ;  and  the  act  imposes  a  burden  no 
more  than  correlative  to  the  benefit  conferred  by  the 
making  of  the  road,  which  is  declared  to  be  of  public 
benefit.  In  Rex  v.  Mellor  (b)  the  period,  during  which 
by  the  act  the  road  was  to  be  a  highway,  had  expired 
before  the  road  was  out  of  repair;  and  nothing  was 
shewn  to  have  occurred  subsequently.  Here  the  act 
is  still  in  force.  Regina  v.  Bramley  (c),  cited  by  Mr. 
HalU  seems  precisely  in  point ;  and  it  shews  that  two 

(a)  2B.^  Aid.  179.  (6)  I  B.  ^  Ad.  32. 

(c)  Ante,  p.  694.  note  (6). 
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.  ruinmexr,    learned  Judges^  for  whose  opinions  I  have  the  greats 
respect,  had,  on  their  first  impression  at  Nisi  Piius, 


HwQunv     taken  a  different  view  from  that  now  taken  by  this 
^'^^"^i?**"    Court.     We  are,   however,  to  act  upon  the  opinion 

formed  by  us  here,  after  hearing  the  case  fully  argued ; 

and  I  do  not  feel  myself  bound  by  the  de(Hsion  at 

]Ni8i  Prius. 
It  only  remains  to  observe  that  the  evidence  rejected 

did  not  tend  to  shew  that  the  road  was  not  completed* 

It  had  been  confessedly  open  and  used  for  traffic  for 

many  years ;  and  it  was  not  material  whether  the  fences 

had  ever  been  in  good  order  or  not. 

Pattesok  J.  At  the  trial  it  was  admitted  that 
the  road  had  been  open  and  used  for  many  years ;  and  I 
thought  that,  us^r  for  many  years  not  being  dispute^ 
it  was  immaterial  whether  the  road  had  originaUy  been 
properly  fenced  or  put  in  thoroughly  good  repair,  and 
that  it  would  be  a  waste  of  time  to  hear  the  evidence 
offered  on  those  points.  The  great  question  was,  whether 
this  road  was  a  highway,  it  being  made  under  an  act 
which  was  to  expire  in  a  limited  time.  It  appears  that 
in  Regina  v.  Bramley  (a)  the  verdict  was  found  against 
the  Crown  on  an  independent  point,  so  that  the  rul- 
ing at  Nisi  Prius  could  not  be  reviewed  in  banc.  It 
is  however  an  authority,  so  far  as  it  shews  that  the 
two  learned  Judges  doubted  on  this  point,  and  that 
the  Chief  Baron,  had,  at  least  as  'his  first  impression, 
thought  such  a  road  was  not  a  highway.  We  have 
now  heard  the  point  discussed ;  and  I  agree  with  my 
Lord  in  thinking  that  such  a  road  is  a  highway ;  and  I 

(a)  Antd,  p.  694.  note  (6). 
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agree,  that  reallj  the  main  question  and  that  as  to  the  Q«M»n*<  Benpk, 

Tariance  are  the  same ;  for,  if  this  road  was  at  the  time  *__ 

of  the  indictment  repidrable  by  the  township  at  all,  it  ^^^  Qo««h 

was  as  being  a  highway,  and  it  was  properly  described  The  Inhabit- 

ants  OK 

as  such.  There  was  a  distinction  made  in  argument  be- 
tween an  act  expressly  saying  that  a  turnpike  road  shall 
be  a  public  highway,  and  an  act  that  has  no  such  words, 
but  only  says  that  all  persons  shall  have  a  right  to  use 
the  road  and  go  along  it.  Now  I  can  see  no  distinction* 
It  is  manifest  that  in  all  turnpike  acts  all  persons  are 
to  have  a  right  to  use  the  road  as  a  highway,  paying 
toll.  In  cases  where  a  highway  is  created  by  dedication^ 
user  is  of  great  importance,  not  as  eyidence  of  an 
adoption,  but  as  evidence  that  the  way  was  one  of 
public  benefit.  Probably  that  was  not  required  here,  as 
the  Legislature  declares  that  the  road  is  beneficial  to  the 
public ;  but  at  all  events  there  was  user  for  many  years. 
The  condition  imposed,  that  persons  using  the  road  shall 
pay  toll,  makes  no  difference.  If  it  did,  old  highways 
would  cease  to  be  such,  when  made  turnpike  roads; 
which  is  not  the  case.  I  felt  pressed  by  the  case  of 
Sex  V.  Mellor  (a).  There  the  term  for  which  the  act 
was  passed  had  expired ;  and  the  act  had  not  been  re- 
newed: but  I  cannot  but  think  that  the  decision  in 
that  case  proceeded  on  the  old  notion  that  an  adoption 
was  required ;  not  user  by  the  public  as  evidence  shew- 
ing that  the  road  was  beneficial,  but  an  adoption  by  the 
parish  of  the  burthen  of  repair.  That  doctrine  is  now 
clearly  overruled  in  Rex  v.  Leake  (b)  and  other  cases. 
I  do  not  rely  on  any  particular  phrase  in  the  turnpike 
act.     The  whole  provisions  shew  that  the  road  was 

(a)  I  B,  ^Ad,  32.  (b)  5  B.^Ad,  469. 
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Volume  zv,  intended  to  be  a  public  way  for  all  persons  to  uae^ 

'  p&ying  toll.    I  think  tbat  it  follows  as  a  legal  incident 

The  Quinr  ^jj^^^  ^jj^  township,  which  stands  in  the  place  of  ibe 

The  Inhabit-  parish,  must  repair  it. 

ante  of         x-  '  r 

LoansMiax. 

Coleridge  J.  I  am  of  the  same  opinion.  The  grett 
question  is,  whether  this  road  is  a  Queen's  highway. 
That  is  to  be  ascertained  by  seeing  what  rights  tbe 
public  have  over  it,  and  not  by  any  particular  phrases 
in  the  local  act.  Now,  if  there  had  been  an  ancient 
highway,  changed  by  statute  into  a  turnpike  road,  and 
if  the  local  act  had  been  a  perpetual  act  instead  of  a 
temporary  one,  there  would  have  been  no  doubt  that 
the  road  would  have  been  repairable  by  the  parish.  Do 
the  present  circumstances,  then,  make  any  difference? 
First,  as  to  the  road  in  question  not  having  been  an  ancient 
highway.  It  seems  to  me  that,  if  the  public  have  the 
right  to  use  this  road  as  a  public  highway,  it  cannot  be 
material  how  or  when  they  acquired  that  right,  whether 
by  the  act  or  before  the  act,  provided  they  have  the 
right  at  the  time  when  the  road  is  out  of  repair.  Then 
does  the  temporary  nature  of  the  statute  make  a  dif- 
ference ?  That  has  been  argued  on  an  analogy  between 
the  dedication  of  a  way  by  a  subject,  and  the  creation 
of  one  by  the  Legislature;  the  cases  however  are  not 
precisely  similar,  and  do  not  furnish  a  perfect  analogy. 
It  may  probably  be  the  law  that  an  individual  cannot 
dedicate  a  way  to  the  public  for  a  limited  period  only, 
so  as  to  make  it  a  highway  for  that  time  and  not  for 
ever;  but  the  Legislature  certainly  can  do  so.  It  is 
argued  that  the  Legislature  cannot  be  taken  to  have 
intended  so  here;  and  reliance  is  placed  on  the  pro- 
visions as  to  apportionment  of  fines,  as  not  applicable 
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to  a  temporary  trust.     But  the  fine  is  a  punishment  QueenU  Btnck. 

at  common  law.     The  manner  in  which  the  money ' 

ndsed  by  the  fine  is  to  be  applied  can  make  no  legal 
difference :  and^  should  any  inconvenience  arise  as  sug- 
gestedy  it  may  be  obviated  by  an  exercise  of  the  dis- 
cretion  of  the  Court  imposing  the  fine,  as  to  its  amount. 


TheQouw 

T. 

The  Inhabit- 
■nteof 

LOROSMIEI. 


WiGHTMAN  J.  This  road  was  constructed  by  the 
trustees  under  an  act  of  parliament,  which  directed 
them  to  make  the  road,  and  stated  that  it  woidd  be  of 
public  convenience  when  made.  It  was  made,  and 
opened  for  public  use  as  long  ago  as  1830  or  1832, 
and  has  been  used  ever  since.  I  am  of  opinion  that 
the  road  became  a  highway  as  soon  as  it  was  opened 
and  used  by  the  public.  It  is  objected ;  first,  that,  as 
the  act  was  only  to  endure  for  a  limited  period,  the  right 
of  the  public  to  use  the  road  may  expire ;  and  there- 
fore that  the  road  cannot  now  be  a  public  highway.  I 
do  not  appreciate  the  force  of  that  argument.  Granting 
that  the  road  may  at  some  future  period  cease  to  be  a 
way  common  to  the  public,  yet  whilst  it  remains  com- 
mon it  is  a  public  highway,  and  the  legal  consequence 
follows  that  the  parish  must  keep  it  in  repair.  Then  it 
is  said  that  this  cannot  be  so,  because  it  would  be  incon- 
venient; and  one  instance  of  the  supposed  inconvenience 
was,  that,  if  the  parish  were  bound  to  repair  for  a 
limited  term,  the  road  might  be  out  of  repair  in  the  last 
year  of  that  term,  and  the  parish  might  be  indicted 
then,  and  convicted  after  the  term  had  expired.  But, 
should  that  case  arise,  the  Court  may  make  the  fine 
greater  or  less  as  in  their  discretion  seems  expedient. 
It  is  further  urged  that  the  persons  using  the  road  are  to 
pay  tolls ;  and  that  this  prevents  it  from  being  a  public 
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common  highway  for  the  present  purpose.  It  is  enough 
to  say  that  thU  objection  would  apply  to  every  turnpike 
road,  whether  an  ancient  highway  or  not.  It  probably 
was  never  made  before,  and  is  clearly  not  tenable. 
Lastly,  it  is  said  that  the  road  was  never  fully  com- 
pleted according  to  the  local  act,  and  that  there  should 
be  a  new  trial  because  evidence  was  offered  to  shew 
this,  and  was  rejected.  But  I  think  that,  after  the  road 
had  been  open  and  used  for  many  years,  it  was  much 
too  late  to  raise  any  objection  of  this  kind.  I  think 
it  quite  clear  that  this  was  a  public  highway :  and^  if 
that  be  so,  the  consequence  follows  that  the  pariah 
must  repair  it. 

Bule  discharged  (a). 

(a)  Reported  by  C.  Blackburn,  Esq. 


Mandamus  to 
remove  ob- 
structions on 
a  highway. 
Return,  shew- 
ing that  pro- 
ceedings were 


The  Queen  against  The  Newmarket  Railway 

Company. 

TV/TANDAMUS  to  remove  an  obstruction,  created  by 
the  defendants,  in  a  common  highway,  caUed  the 
Lower  JRoad,  in  the  parish  of  PFood  Ditton^  in  the  county 
of  Cambridge, 

taken  under 

Stat.  5  Si  6  W.4.  c,  50.  for  diverting  the  highway ;  that  two  justices  viewed  the  highway 
and  the  proposed  new  highway,  and  certified  under  s.  85  that  they  had  done  so,  and  that 
the  proposed  highway  was  more  commodious  to  the  public,  which  certificate  was  laid  before 
the  Quarter  Sessions :  that  no  appeal  was  made ;  and  the  proceedings  were  regular  up  to 
the  order  of  the  Quarter  Sessions :  that  the  order  directed  the  surveyors  to  stop  the  old 
highway,  and,  before  doing  so,  to  make  the  new  one,  and  in  doing  this  not  to  pull  down 
any  house  or  building,  or  take  away  the  ground  of  any  yard,  &c.  The  return  then  shewed 
that  the  proposed  line  passed  over  a  building  and  a  yard,  and  that  the  surveyors  bona  fide 
made  the  new  line  as  near  to  the  line  as  could  be  without  pulling  down  the  building  and 
taking  the  yard,  and  then  stopped  up  the  old  way.     On  demurrer, 

Held,  That  either  the  order  of  Quarter  Sessions  was  bad,  as  delegating  to  the  sur- 
veyors a  discretion  as  to  the  line  of  new  highway  to  be  made ;  or,  if  the  words  to  this 
purport  were  rejected,  it  did  not  appear  that  the  order  was  obeyed :  And  that  the  old  high- 
way was  not  shewn  to  have  been  effectually  stopped. 
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Keturn :  That  the  Company^  under  then*  act  (9  &  10    QuenCs  Bauiu 

Viet  c.  clxxiL,  local  and  personal,  public(a)  ),  had  power  _.  

to  cross  the  road  in  question  by  a  bridge,  which  would     The  Quwir 
render  the  road  not  so  commodious  to  the  public ;  and  -J^.'J'^^VJ*' 

Railway  Coin* 

that  it,  therefore,  was  advantageous  that  the  road  puiy. 
should  be  stopped  up,  and  a  new  road  made  in  lieu 
thereof  in  manner  thereinafter  mentioned,  under  stat. 
5  &  Q  fV.  4.  c,  50.  It  then  stated  a  requisition,  on 
behalf  of  the  Company,  to  the  surveyors  of  the  parish, 
to  give  notice  to  the  churchwardens  to  call  a  vestry,  in 
order  to  submit  to  them  a  proposal  of  the  Company 
for  making  a  new  road,  in  lieu  of  the  road  in  question, 
through  the  lands  of  the  Duke  of  Rutland  and  their 
own;  describing  the  direction  and  dimensions  of  the 
new  road:  that  the  surveyors  gave  such  notice,  and 
the  meeting  was  called,  and  agreed  to  such  proposal ; 
and  that  the  chairman  directed  the  surveyors  to  apply 
to  two  justices  to  view  the  road  proposed  to  be 
stopped  up,  and  the  line  of  the  proposed  new  highway : 
that  two  justices  (named)  did  so  view;  and  that  it 
appeared  to  them  that  the  road  might  be  stopped  up, 
and  diverted,  as  proposed,  so  as  to  make  it  more  com- 
modious :  that  the  Duke  of  Rutland  and  the  Company, 
in  writing,  consented  to  the  proposed  new  highway  being 
made  through  their  lands :  that  notices  were  affixed  on 
the  road,  to  the  effect  specified  in  the  schedule,  No.  19, 
to  stat.  5  &  6  TK  4.  c.  50.,  and  advertisements  pub- 
lished, and  notices  placed  on  the  church-doors ;  that  a 
plan  was  delivered  to  the  two  justices  in  petty  sessions, 
who  thereupon  viewed  the  road  and  made  their  cer- 


(a)  **  For  making  a  railway  from   Chesterfiml  to  NaomaHtet^  with  a 
branch  to  Cambridge,** 
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roums  XV.     tificate  (a)  (which  was  set  forth  in  the  return) ;  that  the 

Z *       certificate  and  plan  were  laid  before  the  Quarter  Ses- 

Ti«  QuBXM     gj^jj^g  J  j^jj  j^  there  being  no  appeal,  the  Sessions  ordered 

-^^^^^Cmi^  the  surveyors  "to  divert  and  stop  up  that  part  of  the 
p^ny*  highway  "  called  the  Lower  Road  (describing  the  part 
mentioned  in  the  writ  minutely),  ^^  and,  in  lieu  thereof, 
and  before  the  same  should  be  stopped,  to  make  with 
all  convenient  speed  the  said  new  highway  through 
the  lands  and  grounds  of  his  Grace  the  Duke  of  But- 
land  and  of  us,  the  Newmarket  R^way  Company,  com- 
mencing from  and  leading  out  of  the  highway  called 
the  Lower  Road  at  the  point  where  the  part  thereof  so 
ordered  as  aforesaid  to  be  stopped  up  begins,  and  ex- 
tending therefrom  285  yards  or  thereabouts,  in  a  north- 
eastern direction,  and  terminating  at  and  leading  into  ^ 
another  "  public  highway,  called  the  Upper  Road, 
situate  in  the  said  parish,  and  leading  from"  &c; 
"which  said  new  highway  it  was  ordered  should  be 
made  forty  feet  wide.  And"  the  Sessions  thereby 
further  ordered  "the  said  surveyors  of  the  parish  of 
fFood  Dittoriy  within  which  the  said  new  highway  so 
ordered  to  be  made  is  wholly  situate,  to  purchase  the 
soil  for  the  said  new  highway,  and,  for  the  purpose  of 
so  doing,  forthwith  to  treat  or  make  agreement  with 
the  Duke  of  Rutland  and  the  Company  for  the  recom- 
pense to  be  made  for  the  said  ground  and  soil,  and  for 
making  such  ditches  and  fences  as  should  be  necessary, 
in  such  manner  and  with  such  approbation,  and  by 
pursuing  such  measures  and  directions  in  all  respects,  as 
are  warranted  and  prescribed  by  the  statute  "  (5  &  6 
W.  4.  c.  50.  sects.  82.  91.).  And  the  Sessions,  "by  the 
said  order,  did  lastly  order  that  the  surveyors  should  not, 

(a)  Stat.  5  &  6  W.  4.  c.  50.  s.  85. 
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either  for  the  purpose  of  stopping  up  the  smd  part  **  Sec,  QueenU  Bench. 

"  or  of  making  the  said  new  highway,  pull  down  any  * 

house  or  building,  or  take  away  the  ground  of  any  The  Qvbbv 

garden,  lawn,  yard,  court,  park,  paddock,  planted  walk,  Nbwkaur 

RailwajT  Com* 

plantation,  or  avenue  to  any  house,  or  enclosed  ground        pany. 
set  apart  for  building  ground  or  as  a  nursery  for  trees." 

The  return  then  averred  that  a  building  of  the  Com- 
pany, and  a  yard  attached  to  It,  were  commenced  before 
the  giving  of  the  notice  to  the  surveyors ;  and  that  the 
surveyors  had,  since  the  making  of  the  order  of  Quarter 
Sessions,  made  out  and  completed  a  new  highway  forty 
feet  wide  in  conformity  with  the  sidd  order,  which  new 
highway  ^'  is  in  precisely  the  same  direction  and  is  as 
nearly  on  the  site  laid  down  and  delineated  upon  the 
said  plan  so  delivered  to  the  said  two  justices,  the  said  " 
&c.,  "  for  the  said  new  proposed  highway  hereinbefore 
mentioned,  as  was  practicable  for  the  purpose  of  making 
the  same  without  pulling  down  part  of  a  certiun  build- 
ing" &c.  (describing  the  building  just  before  mentioned), 
and  taking  away  the  ground  of  the  yard  of  the  Com- 
pany. The  return  averred  bona  fides  on  the  part 
of  the  surveyors  in  making  the  new  highway,  and 
negatived  all  collusion  with  them  on  the  part  of  the 
Company;  alleged  also  that  there  was  a  certificate  of 
two  justices  that  the  new  highway  was  in  good  repair ; 
and  concluded  with  an  averment  that  the  portion  of 
the  old  highway  became  stopped  up  and  ceased  to  be  a 
highway. 

Demurrer,  assigning  grounds  which  will  appear  by 
the  sequel  of  the  report.     Joinder. 

The  demurrer  was  argued  in  Trinity  Term,  1849(a). 

(a)  JuTie  5th.  Before  Lord  Denman  C.  J.t  Pattaon,  Colmdge  tod 
ErleJu 
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V6kime  XV.  Sir  F.   ThesigcTy  for  the   Crown,   argued  that  the 

^  order  of  Sessions  was  bad,  inasmuch  as  it  del^ated 

The  QuBiv  ^  ^he  surveyors  a  disoretionary  power  as  to  how  the 

Kewmakkkt  new  line  of  highway  should  be  made ;  whereas  stat 

Railwaj  Com-  o         ^ 

ptiiy.:  5  &  6  ^  4.  c.  50.  s.  91.  required  the  justices  in 
Quarter  Sessions  to  decide  judicially  on  the  whole 
matter ;  and  that,  even  if  the  order  could  be  construed 
as  directing  the  new  highway  described  on  the  plan  to 
be  made,  that  order  had  not  been  complied  with ;  and, 
by  Stat.  6  &L  Q  ^  4.  c.  50.  «.  91.,  the  completion  of 
**  such  new  highway  "  was  a  condition  precedent  to  the 
stopping  of  the  old  one.;  and  no  equivalent  highwHf 
could  be  substituted  by  private  persons. 


WorlUdge,  contrd,  contended  that  the  order  of  liie 
Sessions  was  duly  made  under  sect.  91 ;  that  a  sub- 
stantial compliance  with  it  was  sufficient ;  and  that  it 
would  be  very  hard  if  a  trifling  departure  from  A€ 
plan  on  the  part  of  the  surveyors  should  affect  the 
rights  of  the  landowners,  who  had  no  power  to  super- 
intend their  proceedings. 


Sir  F.  Thesiger  replied. 


Cur.  adv.  vuJt 


Patteson  J.,  in  this  vacation  {June  24th),  delivered 
the  judgment  of  the  Court. 

This  is  a  mandamus  to  remove  obstructions  made 
by  the  defendants  in  a  highway.  And  they,  in  their 
return,  justify  the  same  by  proceedings,  under  stat 
5  &  6  W^.  4.  c.  50.,  for  diverting  and  stopping  up  an 
old  highway,  and  substituting  a  new  one.     The  return 
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18  demurred  to,  and  cannot  be  supported  if  the  pro-   Queeu*t  Bench. 

ceedings  are,  in  substance,  not  warranted  by  the  statute.  \ 

After  much  consideration  tins  appears  to  us  to  be  the     '^^  Qomk 
oase.  NiwMAMrp 

lUiiway  Com- 

The  proceedings  are  set  out,  and,  down  to  the  final  paoy. 
(M?der  of  sessions,  are  in  the  common  form.  By  that 
order  the  surveyors  are  commanded,  first,  to  divert  and 
stop  up  the  part  of  the  highway  now  in  question,  which 
18  particularly  described,  and,  in  lieu  thereof  and  before 
the  same  should  be  stopped,  to  make  the  new  highway 
through  the  lands  of  the  Duke  of  Rutland  and  of  the 
defendants,  for  a  distance  and  in  a  direction  described, 
but  without  reference  to  any  plan ;  it  directs  the  pur- 
chase of  the  groimd  from  the  owners  for  this  purpose, 
pursuing  such  measures  as  are  prescribed  by  stat.  &  & 
6  W.  4.  c.  50. ;  and  it  lastly  orders  that  the  surveyors 
shall  not,  either  for  the  purpose  of  stopping  up  the 
old  or  making  the  new  highway,  pull  down  any  house 
or  building,  or  take  away  the  ground  of  any  garden, 
lawn,  yard,  &c» 

The  return  then  proceeds  to  allege  that  the  station 
of  the  defendants,  near  to  the  line  of  the  new  hi<rh- 
way  so  proposed  to  be  made,  vhis  commenced^  and  the 
yard  appurtenant  thereto,  and  extending  to  the  present 
boundary  thereof,  was  laid  outy  before  the  first  notice 
given  on  their  behalf  to  the  surveyors ;  and  that  they, 
the  surveyors,  in  obedience  to  the  said  order  of  sessions, 
have  made  and  completed  a  new  highway,  commencing 
from  and  ending  at  the  prescribed  termini,  and  in  the 
prescribed  direction ;  and  that  it  has  in  fact  been  made 
and  completed  as  nearly  on  the  site  laid  down  and  de- 
lineated upon  the  plan  delivered  to  the  two  viewing  • 
justices  who  made  the  certificate  for  the  proposed  new 
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Vahitne  XFi     highway  (13  was  practicable  for  the  purpose  of  making 
*        the  same  without  pulling  down  part  of  the  building. 

The  QussK     and  without  taking  away  the  ground  of  the  yard. 

KswM ARKtT  It  appears,  therefore,  that,  a  plan  for  the  new  high* 
pany.  way  having  been  first  proposed,  submitted  to  two  jus- 
tices who  viewed  the  premises,  certified  by  them  to 
the  sessions,  and  theb  certificate  unappealed  against, 
the  sessions  have  made  an  order  for  the  stopping  up 
the  old  and  making  the  new  highway,  with  a  proviso 
that  in  so  doing  the  surveyors  are  not  to  pull  down  any 
building  or  take  any  ground  falling  within  any  of 
certain  specified  descriptions.  And  it  appears  further 
that,  in  obedience  to  the  order  so  quaUfied,  the  sur- 
veyors have  made  the  new  road,  not  on  the  line  de- 
scribed in  the  plan,  but  as  nearly  so  as  they  could 
without  pulling  down  a  building,  or  taking  the  ground 
of  a  yard,  both  of  them  the  property  of  the  defendants. 
And  the  question  for  decision  is,  whether  this  proceed- 
ing can  be  justified. 

As  the  whole  process  of  stopping  up  and  diverting  a 
highway  is  an  interference  with  the  rights  of  the  public, 
and  that  in  general  for  the  convenience  of  an  individual, 
the  Legislature  has  carefully  provided  that  the  public 
shall  have  at  least  a  full  and  liberal  compensation.  The 
substituted  highway  must  be  "  nearer  or  more  comr 
modious^^{a)  than  the  one  taken  away.  And  this  is 
endeavoured  to  be  secured  by  a  series  of  provisions, 
equally  where  the  change  is  assented  to  or  opposed  by 
those  portions  of  the  public  supposed  to  be  more  im- 
mediately interested,  as  the  immediately  surrounding 
parish,  or  the  landholders  through  whose  ground  it  is 
to  run ;  in  the  latter  case,  this  is  the  question  submitted 

(a)  Sect.  85. 
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to  the  jury ;  in  the  former,  it  is  thought  to  be  provided   Queen*»  Bench. 
for  by  notices  and  advertiscDients,  by  the  view  and  * 


certificate  of  two  justices,  by  the  reading  of  that  in     ^**®  Queix 
open  court,   and,  above  all,  by  a  plan,  verified  and    Newmamct 

Railway  Com- 

annexed  to  the  certificate,  ^*  particularly  describing  the  pany. 
old  and  the  proposed  new  highway,  by  metes,  bounds, 
and  admeasurement;^^  the  certificate  moreover  must 
state,  whether  it  be  ^'nearer  or  more  commodious  to 
the  public;  and  if  nearer,"  the  exact  *^  number  of  yards 
or  feet  it  is  nearer,  or  if  more  commodious,  the  reasons 
why  it  is  so  ;"  so  that  every  person  interested  may  know 
exactly  to  an  inch  what  is  the  new  line  of  road  which 
the  public  is  to  acquire  in  substitution  for  the  road 
taken  away;  and,  by  reference  to  the  certificate  and 
plan,  be  able  to  ascertain  afterwards  whether  that  line 
has  been  secured  to  it. 

Accompanying  all  these  provisions,  but  entirely  dis- 
tinct  from   them,  a  limitation  perhaps  exists  on  the 
power    to  divert,   namely,   that  the   substituted  road 
cannot  be  so  made  as  to  occasion  the  pulling  down  of 
imy  building,  or  the  taking  any  of  the  ground  of  a 
garden,  lawn,  yard,  court,  plantation,  or  other  specified 
properties  falling   within   the  same  principle   of  pro- 
tection (a).      We    express   ourselves  thus  guardedly, 
because  this  limitation  is  not  introduced,  in  terms,  into 
the  clauses  of  the  statute  under  which  highways  are 
diverted  and  new  ones  substituted,  and  it  seems  im- 
necessary  there,  because   this  cannot  be   done  except 
-with  the  consent   of  the  owner  of  the  land  through 
which  the  new  road  is  to  be  made,  and  it  could  not 
have  been  intended,  we  think,  that  the  building,  garden 
or  plantation  of  a  willing  owner  might  in  no  case  be 

(a)  See  sects.  82.  91. 
VOL.  XV.  N.  S.  3  A 
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Volume  XV,    pulled  down  or  crossed  oyer.    Yet  the  order  ib  to  be 
*       made  (a),  "  subject  to  such  exceptions  and  conditions  in 


The  QuuN    3I1  respects  "  as  in  the  statute  are  contained  with  r^ard 
NswMjiftKR    to  hi£:hways  to  be  widened;  and  this  is  one  of  the 

Bailway  Com.  '^         ^  .      ,   .        , 

pany.  exceptions  and  conditions  specified  in  the  section  for 
widening  highways  (&),  and  properly,  for  in  that  case 
the  operation  may  be  efiected  by  taking  the  land  even 
of  an  unwilling  owner. 

Assuming,  however,  that  this  limitation  does  apply 
to  the  power  to  divert,  there  is  not  the  slightest  diffi- 
culty  in  reconciling  it  with  all  the  previous  provisions; 
for  the  circumstance  which  will  bring  the  proposed 
line  of  new  road  within  the  limitation  must  be  apparent 
in  the  very  commencement  of  the  proceedings:  the 
plan,  if  truly  drawn,  must  disclose  it;  the  vie¥ring 
justices,  when  on  the  spot,  must  see  it  with  their  own 
eyes;  and  the  fact  is  a  preliminary  and  conclu^ve 
objection  to  the  order  being  made. 

But  it  is  siud,  and  this  is  the  principle  which  has 
been  acted  on  in  the  present  case,  that  the  limitation  is 
not  to  prevent  the  order  from  being  made  generally, 
but  is  to  regulate  the  mode  of  its  execution.  The 
order,  in  effect,  is  to  say  to  the  surveyors :  Make  the 
new  highway  as  it  is  described  in  the  plan;  but,  if  in  so 
doing  you  encounter  any  house  or  building  or  any 
ground  protected  by  the  limitation  imposed  on  our 
power,  you  must  then  deviate  from  the  line  marked  out 
in  the  plan,  and  only  make  the  road  as  nearly  as  yoa 
can  in  compliance  with  the  plan,  and  subject  to  this 
restriction. 

If  this  be  the  proper  construction,  what  security  is 
derived  from  the  view,  the  plan,  or  the  certificate  ?    Ac- 

(a)  Sect  91.  {J>)  Sect  8S. 
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cording  to  all  these,  the  line  as  proposed  maj  be  nearer  Queen^t  Bench. 

or  more  commodious,  or  both ;  on  the  faith  of  these  the  ' 

parties  interested  may  have  consented,  or  the  jury  in  a     -^^  Qohn 
case  of  opposition  may  have  given  their  verdict;  but,     Newmamit 

^        ^  Railway  Com- 

when  the  order  is  to  be  executed,  the  line  is  to  pass,  pany. 
not  through,  but  round,  a  building,  a  yard,  a  lawn, 
garden,  or  plantation,  and  so  passing  it  may  be  farther 
or  less  commodious,  or  both.  Again,  Iiow  it  is  to  go 
round,  on  which  side,  in  which  direction,  all  this  is  to 
be  left  to  the  discretion  of  the  surveyors,  and  that  after 
all  remedy  for  the  public,  or  any  interested  individual, 
is  taken  away.  And  thus  a  discretion  is  reposed  in 
them  which  all  the  provisions  of  the  statute  seem  in- 
tended carefully,  and  we  think  wisely,  to  exclude. 

Again,  we  have  observed  that  the  limitation  is  first 
found  in  the  section  for  widening  an  insufficient  high- 
way :  and,  if  the  construction  insisted  on  by  the  de- 
fendants is  to  prevail  in  the  clauses  into  which  the 
limitation  is  only  introduced  by  words  of  reference,  it 
would  be  strange  if  it  were  not  to  receive  the  same 
construction  as  in  the  former  section,  where  it  actually  is 
found.  The  schedule  to  the  act  gives  a  form  (a)  for  the 
order  under  the  section :  and  we  should  have  expected 
to  find  the  limitation  introduced  into  it,  as  the  Sessions 
have  introduced  it  into  the  order  set  out  in  the  return, 
it  being  to  operate  as  a  restraint  on  those  who  were  to 
execute  it.  But  the  form  is  not  only  silent  as  to  this, 
but  its  language  seems  to  exclude  the  notion  of  it :  the 
recital  speaks  of  improvement  to  be  made  "by  adding" 
to  the  old  road  "  from  the  lands  and  grounds  of 
and  of  the  length  of 

yards  or  thereabouts,  and  of  the  breadth  of 

(a)  No.  16. 

3  A  2 


712  Q.B.  TRINITY  VACATION, 

Volume  -XT.  feet  Of  thereabouts,  particularly  described  in 
*         the  plan  hereunto  annexed,  which  we  think  will  widen 


The  QuExK     and  enlarge  the  same,  and  be  much  more  commodious  to 

NxwMAiiKXT    the  public.^    Indeed  it  is   obvious  that  to   apply  the 

pany.         doctiine  of  cy  pr^s  compliance  with  the  order  to  a  case 

of  widening  a  road  is  merely  absurd ;  and  yet  the  words 

of  the  section  must  by  the  defendants'  hypothesis  be 

capable  of  such  a  construction. 

To  apply  these  observations   to   the   present  order, 
and  the  facts   disclosed  on  these  pleadings.    The  de- 
fendants allege  that  they  had  commenced  their  build- 
ings and  laid  out  their  yard  before  the  proceedings  for 
stopping  up   and  diverting,   which   they  first   set  in 
motion  and  for  their  own  purposes,  had  conmienced: 
the  plan  must  be  taken  to  have  described  the  proposed 
line  as  crossing  the  area  of  these  buildings  and  yard :  of 
this  plan  they  had  notice;  and  as  landholders  they  con- 
sent to  the  road  being  made  as  described;  on  which 
understanding  it  may  be  that  opposition,  otherwise  to 
be   made,  was   abandoned.     Either  they  intended  ho- 
nestly to  let  the  line  be  made  according  to  the  plan, 
or  they  did  not :    if  they  did,  it  is  too  late  now  to 
retract:  if  they  did  not,  they  were  guilty  of  a  gross 
fraud,  and  are  equally  estopped  from  setting  up  the 
obstacle.     Independently  of  these  considerations  pecu- 
liar to  this  case,  we  think,  on  general  grounds,  that  the 
order  of  Sessions   is  bad  on  the  face  of  it,  by  reason 
of  the  limitation  at  the  close,  which  throws  that  upon 
the  discretion  of  the  surveyors,  who  are  ministerially  to 
execute,  which  is  in  truth  a  restraint  upon  the  power  of 
the  magistrates,  who  are  to  order.     If  we  reject  that 
limitation,  which  perhaps  we  might  well  do,  as  being 
repugnant  to  the  operative  part,  the  return  is  equally 
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bad,  because  it  discloses  no  cause  why  the  old  highway  Queen's  Bench. 
is  stopped  up,  no  new  one  having  yet  been  set  out  in  * 

compliance  with  the  order.  The  Quixv 

▼. 
What  the  results  may  be  in  the  present  case,  or  the    KEWMAnnr. 
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merits  of  the  contest  out  of  which  these  proceedings  pany, 
arise,  we  do  not  inquire :  but  it  seems  to  us  that,  as 
regards  orders  of  this  description,  it  is  of  the  utmost 
importance  to  lay  down  a  true  rule  of  construction,  and 
to  hold  all  parties  concerned  strictly  to  it.  The  rights 
of  the  public  and  the  convenience  of  the  individual 
constantly  come  into  opposition  in  these  questions: 
there  may  be  sometimes  vexatious  opposition  on  the 
one  hand;  but  there  may  be  also  on  the  other  very 
earnest  pursuit  of  individual  advantage,  regardless  of 
the  rights  and  convenience  of  the  public.  Full  effect, 
therefore,  ought  to  be  given  to  provisions  by  which, 
while  due  concession  is  made  to  the  individual,  proper 
protection  is  also  afforded  to  the  public 

Judgment  for  the  Crown  (a). 

(a)  Reported  by  C,  Blackburn,  Esq. 


Harland  against  Binks.  j^^iith. 

FEIGNED  issue  under  the  Interpleader  Act,  to  try  A.  executed 
•  /r»      /»  '^ona  fide  a 

whether  certain  goods,  seized  by  the  sheriff  of  deedofassign- 
Yorkshircy  under  an  execution  at  the  suit  of  the  de-  property  to  i?., 

in  trust  for 
such  of  A.  's 
creditors  as  should  come  in  and  execute  the  deed.     B,  (who  was  not  a  creditor  of  A,)  took 
po*%session.     C,  a  creditor  of  A„  applied  to  B.  for  an  explanation,  and,  having  received 
one,  said  he  was  satisfied,  and  took  no  step  to  obtain  payment :  Held, 

That  enough  had  token  place  to  create  the  reUtion  of  trustee  and  cestui  que  trust  between 
B.  and  C,  and  consequently  that  the  deed  was  pot  voidjagainst  an  execution  creditor  as 
being  voluntary. 

3a  3 
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Marley,  and  therefore  void  as  against  his  creditors.    QueetCaBmck 
The  jury  found  that  the  deed   was  not  frauduknt, 
and  that  it  was  a  bon&  fide  assignment;  and  on  that      Habland 
finding  the  learned  Judge  directed  a  verdict  for  the        Burst, 
plaintiff^  subject  to  leave  to  enter  a  nonsuit,  if  the  Court 
should  be  of  opinion,  on  the  evidence,  that  the  deed  was 
voluntary.     Waisorij  in  the  following  term,  obtained  a 
rule  nisi  to  enter  a  nonsuit. 


Knowles^  Bliss  and  Lewis  now  shewed  cause.  The 
finding  of  the  jury  that  the  assignment  was  not  fraudu^ 
lent  leaves  only  one  question  open,  namely,  whether 
the  deed  was  revocable  by  Motley^  or  not.  If  it  was  re* 
vocable,  it  is  admitted  to  have  been  voluntary  and  void 
as  against  Morletf^  creditors.  Garrard  v.  Lord  Lauder^ 
dale  {a)  is  relied  on  by  the  defendant.  In  that  case  the 
deed  of  assignment  was  for  the  benefit  of  the  credi- 
tors of  the  Duke  of  York\  and  Sir  Z.  Shadwell  V.C., 
held  it  revocable:  but  the  reason  he  gives  is  not 
applicable  to  the  present  case :  he  says :  '^  I  apprehend 
that  Lord  Eldan  must  have  considered  (&)  that,  where 
a  person  does,  without  the  privity  of  any  one,  without 
receiving  consideration,  and  without  notice  to  any 
creditor,  himself  make  a  disposition,  as  between  him- 
self and  trustees,  for  the  payment  of  his  debts,  he  is 
merely  directing  the  mode  in  which  his  own  property 
shall  be  applied  for  his  own  benefit,  and  that  the  ge- 
neral creditors,  or  the  creditors  named  in  the  schedule, 
are  merely  persons  named  there  for  the  purpose  of 
shewing  how  the  trust  property  imder  the  voluntary 

(a)  3  Sim,  1. 

(6)  In    Waltm/n  v.  CotUtSf  3  Mer,  707 ;  more  fully  stated  in  3  &m, 
7—11. 
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deed,  shall  be  applied  for  the  benefit  of  the  yolunteers.^ 
He  adds,  *'  Now  it  appears  to  me  that  that  is  a  broad, 
intelligible  ground  of  decision."     Here  five  of  the  credi- 
tors had  notice  of  the  deed,  and  that  the  trustee  had 
taken  possession  under  it ;  and  they  expressed  themselves 
satisfied  with  what  had  been  done  :  these  iacts  take  the 
present  case  out  of  the  principle  adopted  from  Lord 
Eldon  in  Garrard  v.  Lord  Lauderdale  (a).     It  is  true, 
however,  that  in  Garrard  v.  Lord  Lauderdale  (a)  there 
was  an  allegation  that  notice  had  been  given  to  the  plain- 
tiff, who  was  a  creditor,  by  letter.    The  Vice  Chancellor, 
after  observing  that  this  fact  was  disputed,  and  that,  if 
the  notice  had  been  given,  the  plaintiff  had  refused  to 
come  in  under  the  deed,  and,  further,  that  he  had  subse- 
quently proved  his  debt,  adds  that,  independently  of  the 
first  two  answers,  he  should  think  the  notice  immateriaL 
This  was  a  mere  dictum  unnecessary  for  the  decision, 
and  has  been  much   observed  on  since.     In  Acton  v. 
fVoodffate(b)   Sir  John  Leach,  Master  of  the  Rolls, 
said  it  was  established  by  the  cases  that,  if  a  debtor 
convey  property   in  trust  for   creditors,  to  whom  the 
conveyance  is  not  communicated,  and  the  creditors  are 
not  in  any  manner  privy  to  the   conveyance,   it   has 
merely  the  same  effect  as  if  the  debtor  had  delivered 
money  to  an  agent  to  pay  his  creditors ;  in  which  case 
he  might,  before  any  payment  made  by  the  agent  or 
communication  by  him  to  the  creditors,  have  recalled 
the  money  so  delivered.     And  he  adds:  "  In  the  case  of 
Garrard  v.  Lord  Lauderdale  (a),  it  seems  to  have  been 
considered  that  a  communication  by  the   trustees  to 
creditors  of  the  fact  of  such  a  trust  would  not  defeat 


(a)  s  Am.  I. 


(6)  2  Idyl,  j-  K.  492. 
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the  power  of  revocation  by  the  debtors.     It  appears  to   QueetCt  Bench. 
me,  however,  that  this  doctrine  is  questionable,  because  * 

the  creditors,  being  aware  of  such  a  trust,  might  be  Harlawd 
thereby  induced  to  a  forbearance  in  respect  of  their  Bikks. 
claims,  which  they  would  not  otherwise  have  exercised.'* 
And  in  Kirwan  v.  Daniel  {a)  Wigram  V.  C-  expresses 
himself  to  the  same  effect  even  more  strongly.  Iq 
Smith  V.  Keating  (i)  the  Court  of  Exchequer  Cham- 
ber adopt  the  law  as  laid  down  in  Acton  v.  Wood- 
ffateCc).  [Lord  Campbell  C.  J*  What  degree  of  assent 
do  you  say  is  sufficient  ?  ]  Any  assent  that  makes  the 
creditor  privy  to  the  conveyance.  It  is  not  necessary, 
in  order  to  create  the  relation  of  trustee  and  cestui  que 
trust,  that  the  latter  should  execute  the  deed. 

The  plaintiff's  counsel  then  proposed  to  cite  Story*8 
commentaries  on  Equity  jurisprudence.  [Lord  Campbell 
C.  J.  On  any  point  of  mercantile  law  I  have  great 
respect  for  the  American  jurists ;  but  we  ought  not  to 
introduce  the  practice  of  citing  them  on  such  a  point  as 
this.] 

Watson  and  Manisty^  contr^  The  deed  was  volun- 
tary, and  void  as  against  creditors,  unless  there  had 
been  such  an  assent  as  to  create  the  relation  of  trustee 
and  cestui  que  trust  between  the  plaintiff  and  some  one 
at  least  of  the  creditors.  The  deed  is  for  the  benefit  of 
those  creditors  who  come  in  and  execute  the  deed,  and 
so  release  the  debtor :  that  is  the  consideration  for  the 
deed ;  and  it  remains  without  consideration  and  volun- 
tary until  some  creditor  has  either  actually  executed 
the  deed,  and  so  released  the  debtor ;  Garrard  v.  Lord 

(a)  5  Hare,  493.  500.  (6)  6  Com,  B,  136.  158. 

(c)  2  Myl  §•  K.  492. 
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Lauderdale  {a);  or  at  least  until  he  has  bound  himself 
in  such  a  manner  that  he  could  be  compelled  to  come 
in  and  execute  the  release ;  Lane  v.  Husband  (b),  [Lord 
Campbell  C.  J.  When  the  creditor  Cooke  siud  he  was 
satisfied  with  the  assignment,  he  must  have  meant  that 
he  intended  to  come  in  under  it :  are  there  any  autho- 
rities as  to  what  is  a  sufficient  assent  to  constitute  privity 
for  this  purpose  ?]  None  have  been  found  (c).  If  the 
creditor  had  acted  on  the  intended  acquiescence,  or  in 
any  way  altered  his  position  in  consequence,  it  would 
prevent  the  debtor  from  revoking:  but  Cooke  was  no 
further  bound  after  using  this  loose  expression  than 
before ;  consequently  the  deed  remained  without  con- 
sideration. 


Lord  Campbell  C.  J.  I  am  of  opinion  that  this  rule 
must  be  discharged.  The  question  has  been  fairly 
stated  to  be:  Whether  the  relation  of  trustee  and 
cestui  que  trust  was  established  between  the  plaintiff 
and  any  of  the  creditors  or  not  ?  If  it  was  not,  the  deed 
was  voluntary  and  revocable,  according  to  Garrard  v. 
Lord  Lauderdale  (a)  (which  case  I  think  was  well 
decided  if  that  relation  did  not  exist);  but,  if  the 
relation  is  established,  there  is  consideration  for  the 
deed,  and  it  is  no  longer  voluntary.  Now  what  are 
the  facts  in  the  present  case?  Morley  executed  an 
assignment  of  the  goods  to  the  plaintiff,  who  took 
possession  of  them ;  and  we  must,  at  this  stage  of  the 
proceeding,  and  after  the  finding  of  the  jury,  take  it 


(a)  3  Siffi,  I. 

(6)  14  Sim.  ese.     Per   SkadweU,  V.  C,  referring  to    Field  v.  Lord 
Donoughmore,  1  DrurySf  Warren  {Chancery^  Ireland^  temp.  Sugden)^  227. 
(c)  See  Field  v.  Lord  Donoughmore.  1  Dm.  ^  W,  228. 
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that  tliis  was  a  bon&  fide  transaction,  and  really  an  Queen^s  Benek. 

assignment  for  the  benefit  of  all  his  creditors  who  should  [_ 

come  in  and  execute  the  deed.     One  of  the  creditors      Ha»lakd 

demands  an  explanation ;  and  the  plaintiff  (by  his  at-        Bmc*. 

tomey)  explains,  and,  as  we  must  now  take  it,  fully 

and  fiurly  explains,  to  him  the  whole  transaction ;  and 

the  creditor  then  says,  ^^  he  is  satisfied."    By  that  he 

must  have  meant  that  he  was  satisfied  that  the  deed 

should  be  proceeded  with,  and  that  he  intended  to  come 

in  and  take  the  benefit  of  the  assignment.     Then  I  think 

the  principle  is  very  like  that  of  Williams  v.  Everett  {a) 

and  other  cases  in  which  it  is  held  that  money  remitted 

to  an  agent  to  pay  to  a  third  person  becomes  money 

had  and  received  to  the  third  party's  use,  when  there 

is  privity  established  between  him  and  the  agent.     Here 

I  think  the  creditor  must  be  considered  to  be  assenting 

to  the  deed,  so  far  as  to  create  privity  between  him  and 

the  trustee.' 

Patteson  J.  This  transaction  is  not  now  impeached 
for  want  of  honesty.  The  jury  have  found  that 
the  assignment  was  not  fraudulent ;  and  it  must  now 
be  taken  that  it  was  a  bond  fide  assignment  for  the 
benefit  of  all  the  creditors  who  should  come  in.  But 
the  question  has  been  fairly  stated  to  be,  whether 
enough  had  taken  place  to  create  the  relation  of  trustee 
and  cestui  que  trust  between  the  plaintiff  and  any  of  • 
the  creditors.  That  I  consider  here  rather  a  question  of 
fact  than  of  law.  The  plaintiff  took  possession  of  the 
goods  on  the  14th  of  August  as  assignee  under  the 
trust  deed;   and  after  that,  and  before  the  execution 

(a)  14  Eait,  582. 
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Vohme  XK     comes  in,  the  plaintiff,  or  rather  his  attorney  acting  for 
*        him,  tells  five  of  the  creditors,  apart  from  each  other. 


Harlamd  -^hat  has  happened ;  and  each  of  them  expresses  him- 
BiKKa.  gelf  satisfied.  After  this  had  been  done,  I  do  not  see 
how  the  plaintiff  could  depart  from  his  j)Osition  of 
trustee  to  those  five ;  and,  that  being  so,  there  is  the 
relation  of  trustee  and  cestui  que  trust  between  the 
plaintiff  and  those  creditors;  and,  if  there  is  such  a 
relation,  the  property  which  had  vested  in  him  by  the 
assignment  remains  in  him. 

WiGHTMAN  J.  In  this  case  an  assignment  was 
made  by  the  debtor  to  a  trustee  for  the  benefit  of  all 
his  creditors  who  should  come  in  and  execute  the  deed, 
and  the  trustee  (who  was  not  himself  a  creditor)  took 
actual  possession  on  the  14th  of  August*  Between 
that  day  and  the  coming  in  of  the  execution,  which 
was  on  the  23d  of  Augusty  communications  were  made 
by  the  attorney,  acting  for  the  trustee,  to  five  of  the 
creditors,  stating  what  had  been  done;  and  each  of  these 
creditors  separately  expressed  himself  to  be  satisfied 
with  what  had  been  done.  These  creditors  were  not 
together,  and  did  not  act  in  concert ;  but  the  communi- 
cations were  separate  communications  to  each,  and  the 
answers  separate  answers ;  and  nothing  was'donc  by  any 
of  the  creditors  beyond  those  expressions.  The  ques- 
tion is,  whether  this  assignment  was  void  as  against 
the  execution  creditor.  It  was  contended,  on  the  autho- 
rity of  Garrard  v.  Lord  Lauderdale  {cl)^  that  it  was 
revocable  by  the  debtor,  and  consequently  void  as  against 
this  creditor.    But  there  no  one  of  tlie  creditors  had  in 

(a)  S  Sim,  1. 
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any  degree  assented  to  the  deed ;  and  the  whole  case  QueenU  Bench. 

turns  upon  that  fact.    In  the  present  case  there  was  an    * 

assent,  not  a  formal  assent  in  writing,  but  a  verbal  one,  Harlakd 
by  several  of  the  creditors;  and  the  question  is,  whether  Bikks. 
that  is  sufficient  to  render  the  deed  no  longer  revocable 
by  the  debtor  or  the  trustee  who  acted  under  it  by 
taking  possession.  The  argument  has  been  that,  to 
render  the  deed  valid,  some  creditor  must  have  irre- 
vocably bound  himself  to  come  in  under  the  deed. 
If  it  were  so,  I  should  doubt  whether  enough  had 
been  done  in  the  present  case  to  establish  the  deed. 
But  my  judgment  proceeds  on  the  ground  that  it  is  not 
necessary  to  have  the  creditor  bound  to  such  an  extent^ 
but  that  it  is  sufficient  if  any  creditors  have  been 
put  in  such  a  position  that  their  rights  may  have  been 
altered :  when  they  have  been  put  in  such  a  position, 
I  think  that  the  trustee  cannot  retire,  and  that  the  deed 
is  not  revocable ;  at  least  not  without  the  consent  of  those 
creditors  whose  rights  may  have  been  affected,  and 
an  option  given  to  them  to  come  in  or  decline  doing  so. 
The  communications  to  the  creditors  by  the  trustee  may 
have  altered  their  position.  They  expressed  themselves 
satisfied  with  the  arrangement,  and  may  in  consequence 
have  refrained  from  pursuing  their  legal  remedies.  This 
seems  to  be  in  accordance  with  the  opinion  of  Vice 
Chancellor  Wigram  in  Kirwany.  Daniel  {0)1  and,  taking 
this  view  of  the  case,  the  principle  on  which  Williams 
V.  Everett {h)  was  decided  seems  in  many  respects  to  be 
applicable :  and  I  am  of  opinion  that  the  assignment  is 
valid,  and  that  this  rule  must  be  discharged. 

Bule  discharged  (c)« 

(a)  5  Hare,  493.  500.  (6)  14  East^  c£2. 

(c)  Reported  by  C  Blackburn,  Esq. 
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j^^4tb.  Livingstone  and  Another  against  Whiting. 

Debt  for  iron  TTJEBT  for  goods  Bold  and  delivered.  Pleas :  Nun- 
work  sold  and        -^^  .11  -x.  J  ^  1»1  J-J 

delivered.  quam  indebitatus,  and  payment ;  which  were  darned 

Defeii£!n^n°^   by  the  replication ;  and  issues  were  joined  thereon, 
support  of  the         Qn  the  trial,  before  Alderson  B.,  at  the  Yorkshm 

plea,  offered 

in  evidence  an     Spring  Assizes  1849,  the  plaintiffs  proved  that  the  de- 

unitamped 

document  fendaut  was,  before  18th  November  1844,  indebted  to 

siffned  by 

plaintiffs,  in       them  in   33/.   for  ironwork  sold  and  delivered.     The 

frnfttii  words 

"Memoran^  dcfondant  offered,  as  evidence  of  payment,  an  un- 
demand  we  '"^  Stamped  document,  signed  by  plaintiffs,  in  the  following 
^^•^^Iru       terms: 

against  W,** 

(defendant) 

**  for  ironwork 

&c.,  is  this  day  Hully  18  Nov.  1844. 

settled  and  dis- 

ciurged  in  con.       Memorandum. —  That  any  demand  we  may   have 

sideration  of  ^  ^ 

senricesren-       against  Mr.  G.  Whiting  for  ironwork  &c.  is  this  day 

dered  by  him 

to  us.  N,  B,  settled  and  discharged  in  consideration  of  services  ren- 

our  account  dered  by  him  to  us.     N.B.  Particulars  of  our  account 

Uvered^iUi  a  ®^^^  ^®  delivered  with  stamp  receipt. 
^Mnp  receipt  j^^^  Livingstone  and  Brothers, 

That  the  do- 
cument was  not  rm  !••/*»»  -ii. 

admissible  for  The  plaint iits  counscl  objected  to  the  reception  of 
without*^^  this  document  on  the  ground  that  it  required  a  stamp, 
ceipt  stamp.        either  as  an  agreement  or  as  a  receipt.     The  learned 

Judge  received  it  in  evidence.  There  was  no  other 
proof  of  payment.  The  jury  found  a  verdict  for  the 
defendant  on  the  plea  of  payment,  subject  to  leave  to 
the  plaintiffs  to  move  to  enter  a  verdict  for  33iL 
Pashley^  in  Easter  Term  1849^  obtained  a  rule  nisi 
accordingly. 
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Carrie  now  shewed  cause.     The  memorandum  was   QvasnV  Ben^. 

not  a  receipt     The  particulars  of  the  account  and  a * 

stamped  receipt  were  to  be  sent;  but  the  plainti&  Lititomokm 
neglected  to  do  so.  Their  neglect  does  not  alter  the  WHimfa 
nature  of  the  document.  It  is  merely  an  admission 
that  the  account  had  been  settled.  Such  an  admission 
requires  no] stamp  as  a  receipt;  Finney  y.  TooteU{a)\ 
neither  does  it  amount  to  an  agreement^  or^  at  all 
events,  to  an  agreement  the  value  of  the  subject  matter 
of  which  is  20/. ;  Hill  v.  Ramm  (i),  Cox  v.  Bailey  (c). 
The  agreement  here,  if  any,  is  to  dispense  with  a  plea  of 
set  off.  It  lies  on  the  plaintiffs  to  shew  that  the  docu- 
ment is  such  as  to  require  a  stamp ;  Melanotic  v.  Teas- 
dale  (d). 

Pashley,  contra.  There  is  no  evidence  to  support 
the  verdict  on  the  plea  of  payment  unless  this  docu- 
ment amounts  to  a  contemporaneous  acknowledgment 
that  the  debt  was  paid :  if  it  does  amount  to  such  an 
acknowledgment,  it  is  a  receipt. 

Lord  Campbell  C.  J.  The  way  in  which  an  agree- 
ment to  set  one  debt  against  another  of  equal  amount, 
and  discharge  both,  proves  a  plea  of  payment  is  this. 
If  the  parties  met,  and  one  of  them  actually  paid  the 
other  in  coin,  and  the  other  handed  back  the  same 
identical  coin  in  payment  of  the  gross  debt,  both  would 
be  paid.  When  the  parties  agree  to  consider  both 
debts  discharged  without  actual  payment  it  has  the 
same  effect,  because  in  contemplation  of  law  a  pecuniary 

(o)  5  Com,  B,  509,  (6)  5  M,  ^  G.  789. 

(c)  6  M.^  G,  193.     See  Tai^lory.  Steele,  16  Affi-  fT.  665. 

(d)  18  M.i^  fr.216. 
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transaction  is  supposed  to  have  taken  place  bj  which 
each  debt  was  then  paid.  I£  this  document  is  a  memo- 
randum of  such  a  transaction,  it  is  a  receipt  and  requires 
a  stamp.  If  it  is  not,  there  is  no  evidence  to  support 
the  plea.     The  defendant  is  in  a  dilemma. 


Patteson,  Coleridge,  and  Wightman  Js.  con- 
curred. 

Bule  absolute  (a). 

(a)  Reported  by  C  BlackburTi,  Esq. 


Friday, 
June  Htb. 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

Blanford,  Chairman  of  the  Thames  Plate  Glass 
Company,  against  Morrison  and  Others. 


Sect.  4  of  Stat  \  SSUMPSIT  for  goods  sold  and  delivered  to  The 

1  &  2  Vict,  XX                                           ^ 

c.  ci.,  which  Thames  Plate  Glass  Company ;  for  interest ;  and 

requires  that  .     x  x    i 

with  any  quan-  on  an  account  Stated. 

utyo  coas  rpj^^  j^^.  pj^^^^  which  is  the  only  material  one,  as  to 


exceeding  5C0 
pounds,  de- 
livered •*  by 
any  lighter, 
vessel,  barge, 
or  other  craft  '* 
within  London 
kct  the  seller 
shall  deliver  a 
ticket,  stat- 

Ind  quantity  of  delivered  to  the  Company,  and  that  the  said  quantities 

the  coals,  and 

other  particu- 

lan,  and  imposes  a  penalty  for  omission,  does  not  apply  wiierc  a  cargo  is  delivered  on  the 

wharf  of  the  purchaser  directly  from  a  coal  brig,  in  which  it  was  shipped,  without  the 

intervention  of  any  other  vessel. 


80  much  of  the  declaration  as  related  to  the  sale  and 
delivery  of  the  goods  in  the  declaration  mentioned, 
alleged  that  the  said  goods  were  divers  quantities  of 
coals  by  the  Company  purchased  of  the  plaintifl&  below 
(defendants  in  error),  and  by  the  plaintiffs  sold  and 
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of  coals  were  respectively  delivered  by  the  plaintiffs  to   QMeeri$  Bench. 

the  Company  after  ten  days  after  the  passing  of  stat.    *__ 

1  &  2  Vict.  c.  ci.  (local  and  personal,  public  (a)),  "To  Blawom 
continue  for  seven  years  an  act  for  regulating  the  vend  Mobruok. 
and  delivery  of  coals  in  London  and  Westminster^  and 
in  certain  parts  of  the  adjacent  counties."  That  each 
of  the  said  quantities  of  coals,  so  delivered  as  aforesaid, 
at  the  respective  times  of  the  sales  and  of  the  delivery 
thereof  to  the  said  Company  as  aforesaid,  respectively 
exceeded  five  hundred  and  sixty  pounds,  and  that  each 
of  the  same  quantities  of  coals  were  respectively  so  de- 
livered as  aforesaid  by  the  plaintiffs  to  the  said  Company, 
from  divers,  to  wit  one  hundred,  lighters,  one  hundred 
vessels,  one  hundred  barges,  and  one  hundred  other 
craft,  within  the  distance  of  twenty  five  miles  from  the 
General  Post  OflSce  in  the  city  o{  London^  to  wit  at 
Blackwall  in  Middlesex;  and  that  the  plaintiffs  were 
sellers  of  each  and  every  of  the  said  quantities  of  the 
said  coals  so  sold  and  delivered  to  the  said  Company  as 
aforesaid  ;  and  that  the  plaintiffs,  so  being  the  sellers  of 
the  said  quantities  of  the  said  coals,  did  not  deliver,  or 
cause  to  be  delivered,  to  the  said  Company,  the  said 
Company  being  the  purchasers  of  each  and  every  of  the 
sud  quantities  of  coals,  or  to  the  agent  or  agents,  servant 
or  servants  of  the  said  Company,  immediately  on  the 
arrival  of  the  said  lighters,  vessels,  barges  and  other 
craft,  in  which  each  of  such  quantities  of  coals  were 
respectively  sent,  and  before  any  such  quantities  of  coals 
were  unloaded,  a  paper  or  ticket  with  each  of  the  said 
quantities  of  coals,  nor  with  any  or  either  of  them, 
setting  forth  in  words  at  length  the  number  of  tons 

(a)  Printed  in  full  in  the  Statutes  at  large.     Continued  until  5th  Juiif 
1862  by  Stat.  8  &  9  Vict,  c  101. 

VOL.  XV.  N.  S.  3  B 
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Volume  XV,  to  be  delivered,  and  the  name  of  the  coals,  together 
^^^^'  with  the  name  and  number  of  the  lighter,  vessel,  bai^ 
Blawford  or  other  craft,  from  which  such  quantities  of  coals  were 
Morrison,  respectively  sent  as  aforesaid,  and  the  name  of  the 
seller  or  sellers,  and  also  the  name  of  the  lighterman, 
according  to  the  form  and  effect  of  the  said  statute,  but 
wholly  neglected  so  to  do,  contrary  to  the  said  statute. 
And  that  at  the  times  of  the  said  sales,  and  of  the 
said  deliveries  &c.  to  the  said  Company  as  aforesaid, 
the  said  Company  was  not  a  seller  or  dealer,  nor  seUers 
nor  dealers,  in  coals ;  nor  did  the  said  Company  pur- 
chase the  same  or  any  part  thereof  at  the  Coal 
market  (a). 

Replication :  De  injuria.     Issue  thereon. 

On  the  trial,  before  Erie  J.,  at  the  London  sittings 
after  Michaelmas  term,  1849,  the  defendant  below 
tendered  a  bill  of  exceptions  to  the  direction  of  the 
learned  Judge.  The  bill  of  exceptions  stated  the  fol- 
lowing &cts. 

The  defendant  below  was  chairman  of  The  Thames 
Plate  Glass  Company ;  and  the  plaintiffs  below  were 
coal  owners  and  coal  fitters  at  Newcastle  upon  Tyne. 
Before  March  1848,  the  plaintiffs  below  had  sold  to 
the  Company  divers  large  quantities  of  coals.  The 
course  of  dealing  was  as  follows.  The  coals  were 
shipped  from  the  river  Tees^  in  the  county  of  Durham, 
on  board  vessels  belonging  to  the  plaintiffs  below,  and 
were  brought  by  those  vessels  to  Ixmdon^  alongside  the 
Company's  wharf,  abutting  on  the  river  Thames  in 
London,  and  were  there  delivered  in  entire  cargoes  from 
the  vessels  to  the  Company  upon  their  wharf,  without 
the  intervention  of  any  other  craft.     The  vessels  were 

(a)  See  stat  1  ft  S  VieU  e.  ci,  s.  4. 
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ordinary  coal  brigs^  such  as  are  usually  employed  in    Quecn*t  Bench. 

bringing  coals  to  London  coastwise  from  the  North  of * 

Englandy  varying  in  burthen  from  two  hundred  and  Blakfoed 
fifty  to  four  hundred  tons^  and  were  manned  by  a  MoERisoif. 
master,  mate  and  crew>  as  such  vessels  usually  are. 
Each  shipment^  when  made^  was  intended  for  the  Com- 
pany^  and  was  delivered  accordingly ;  but  there  was  no 
contract  or  understanding  between  the  parties  spe- 
dfically  appropriating  any  cargo  to  the  Company  before 
the  arrival  of  each  vessel  at  the  Company's  wharf;  and 
there  was  no  contract  between  the  parties  that  the 
coals  to  be  delivered  on  any  occasion  should  be  an 
entire  cargo,  though  the  coals  were,  in  fact,  always 
so  delivered.  Under  a  contract  contained  in  certain 
letters  dated  in  March  and  April  1848,  and  which  were 
set  out  in  the  bill  of  exceptions,  the  plaintifi^  below 
delivered  to  the  Company,  on  each  of  five  distinct  oc- 
casions between  April  1848  and  January  1849,  a  large 
quantity  of  coals,  which  were  the  goods  in  the  action 
mentioned  to  have  been  sold  and  delivered  to  the  de- 
fendant. The  said  coals  constituted  five  distinct  car- 
goes, and  were  all  delivered  in  the  same  manner  and 
at  the  same  place,  and  according  to  the  course  of  dealing 
hereinbefore  mentioned;  and  each  cargo  so  delivered 
on  each  of  the  said  five  occasions  exceeded  five  hundred 
and  sixty  pounds  in  weight  On  neither  of  the  above 
mentioned  occasions  of  delivering  the  said  five  cargoes 
of  coals  did  the  plaintiffs  below  cause  to  be  delivered 
to  the  Company,  or  to  their  agents  &c.,  any  paper  or 
ticket  &C.  (as  required  by  sect.  4  of  stat.  1  &  2  Vict  c.  ci.). 
The  learned  Judge  directed  the  jury  that  no  one  of 
the  said  deliveries  constituted  a  delivery  of  coals  "  by 
any  lighter,  vessel,  barge,  or  other  craft"  within  the 
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meaning  of  the  said  section  or  the  last  plea;  and  to  this 
direction  the  bill  of  exceptions  was  tendered.  Verdict 
for  plaintiffs. 

Judgment  being  entered  up  thereupon,  the  defend- 
ant brought  error  in  the  Exchequer  Chamber. 


J.  P.  Wilde,  for  the  plaintiff  in  error  (defendant 
below).  Section  4  of  stat.  1  &  2  VicL  c.  cL  requires 
that,  with  any  quantity  of  coals  exceeding  five  hun- 
dred and  sixty  pounds  delivered  ^^  by  any  lighter, 
vessel,  barge,  or  other  craft,"  within  London  or  twenty 
five  miles  from  the  Post  Office,  the  seller  shall  deliver 
to  the  purchaser,  '^  immediately  on  the  arrival  of  the 
lighter,  vessel,  barge,  or  other  craft  in  which  such 
coals  shall  be  sent,  and  before  any  of  such  coals  shall 
be  unloaded,  a  paper  or  ticket  setting  forth  in  words 
at  length  the  number  of  tons  to  be  delivered,  and 
the  name  of  the  coals,  together  with  the  name  and 
number  of  the  lighter,  vessel,  barge,  or  other  craft, 
and  the  name  of  the  seller  or  sellers,  and  also  the 
name  of  the  lighterman ; "  and  a  penalty  is  imposed 
for  neglect  to  deliver  such  ticket.  The  non-delivery 
of  such  a  ticket  is  a  defence  to  this  action ;  CundeU 
v.  Dawson  (a).  But  it  will  be  said  that  coal  brigs  and 
vessels  of  that  size  are  not  within  the  words  *^  lighter, 
vessel,  barge,  or  other  craft,"  because  "lighter,"  the 
first  word  in  the  series,  must  be  taken  to  indicate  the 
class  or  size  of  all  the  vessels  in  the  series ;  and  there- 
fore  that  the  statute  is  not  applicable  to  this  case, 
where  the  delivery  was  direct  from  a  coal  brig  on  the 
wharf  of  the  purchaser,  without  the  intervention  of  any 


(a)  4  Com,  B.  376. 
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smaller  craft.     But  such  a  case  Is  wlthla  the  mischief  Qu^en't  Bench. 

contemplated;  and  it   appears  to  be  also  within  the * 

language  of  the  section.  [Parhe  B.  The  former  statute,  Blamford 
1  &  2  JF,4.  c,  Ixxvi.  (local  and  personal,  public),  in  sec-  Moeeisox. 
tion  47,  "which  was  the  ticket  section  corresponding  to 
section  4  of  the  present  act,  used  the  words  **  lighter, 
ship,  barge,  or  other  craft."]  The  word  "  vessel "  is 
large  enough  to  comprehend  a  coal  brig.  Neither  act 
makes  any  distinction  between  the  words  "  ship  "  and 
**  vessel."  Many  sections  of  the  former  act  illustrate 
this  point.  By  sect.  43  of  that  act,  coals  sold  ^'from 
and  out  of  any  ship  or  vessel"  were  to  be  sold  by 
weight.  Sect.  47  enacts  that  with  the  coals  deli- 
vered "  from  any  lighter,  ship,  barge,  or  other  craft " 
(putting  **  ship  "  as  second  in  the  series),  "  immediately 
on  the  arrival  "  of  the  "  lighter,  barge,  or  craft " 
(omitting  "  ship  "  in  this  place),  a  ticket  shall  be  de- 
livered. [^Parke  B.  The  words  "  from  and  out,"  with 
reference  to  the  ship  or  vessel  in  the  43d  section,  would 
seem  to  apply  where  part  only  of  a  cargo  is  sold; 
if  a  whole  ship  load  were  sold,  probably  it  was  not 
required  that  it  should  be  sold  by  weight.]  Sect  48, 
as  to  the  delivery  of  coals  in  sacks  from  vessels,  uses  the 
words  "  lighter,  barge,  or  other  craft."  By  sect.  49 
coals  "sold  from  any  ship,  lighter,  barge,  or  other 
craft,"  may  be  delivered  in  bulk  **  in  any  lighter,  baige, 
or  other  craft."  By  sect.  50,  the  cart  in  which  coals 
are  carried  in  bulk  **  from  any  ship,  lighter,  barge,  or 
other  craft,"  is  to  be  weighed  if  the  purchaser  require 
it.  Sect.  51  is  much  in  favour  of  the  plaintiffs  in  error; 
it  enacts  '*  that  if  in  any  case  where  any  coals  shall 
be  delivered  in  bulk  to  the  purchaser  or  purchasers 
thereof,  from  any  ship,  lighter,  barge,  or  other  craft," 
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**  a  less  quantity  shall  be  delivered  than  shall  be  ex- 
pressed in  the  ticket  to  be  delivered  therewith  as  afore* 
said,''  the  seller  shall  incur  a  forfeiture.  This  section  is 
unrepealed :  so  that,  unless  a  delivery  from  a  ship  is  to 
be  accompanied  by  a  ticket,  the  word  ship  in  this  section 
can  have  no  effect  [^Parke  B.  The  question  would 
still  be  open,  whether  the  delivery  now  under  considera* 
tion  was  a  delivery  from  a  ship  as  the  word  is  used  in 
that  clause.]  Sect.  54  requires  the  carman  of  any  cart, 
in  which  coals  shall  be  carried  in  sacks  for  deliveiy 
from  "  any  ship,  lighter,  barge,  or  other  craft,"  to  wei^ 
the  sacks,  if  required.  Sect.  56  imposes  a  penalty  fo^ 
de&ult  in  this  respect,  using  the  words  "  ship,  vessel, 
lighter,  barge,  or  other  craft,"  and  introducing  the  word 
"  vessel "  for  the  first  time.  [  Talfourd  J.  In  sect  70 
**  vessel "  is  used  in  the  larger  sense.]  And  in  several 
subsequent  sections  also.  The  terms  used  are  used  in- 
discriminately :  the  object  was  to  comprehend  all  vesseb^ 
large  and  small ;  the  only  distinction  carried  out  throu^ 
the  acts  is  between  deliveries  of  coals  of  more  than 
five  hundred  and  sixty  pounds,  and  of  less  than  that 
quantity.  In  sects.  10,  11,  12  and  13  of  the  later 
act,  "  vessel "  is  used  in  the  most  extended  sense.  It 
is  to  be  observed  also,  that  in  the  part  of  section  10 
which  refers  to  form  (3),  "  vessel "  is  used,  whereas  the 
form  itself  uses  "ship."  [Parke  B.  You  give  no 
effect  to  the  words  "  other  craft  "  in  sect.  4 ;  the 
word  "  craft "  must  include  all  the  vessels  previously 
enumerated.]  The  phrase  "  other  craft "  follows  "  ship" 
in  the  former  act.  The  word  "  craft "  is  capable  of  coai- 
prehending  large  vessels.    In  Tisdell  v.  Combe  (a)  a  steam 


(a)  n  A.i  E.  788. 
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vessel  of  187  tons  was  held  to  be  included  in  the  words  Queen's  Bench, 
*'  boats,  vessels,  and  other  craft."     [Parke  B.     If  an      • 

entire  cargo  is  within  section  4  of  the  later  act,  how      Blawpoed 

.  .  .  ^' 

are  its  provisions  to  be  applied?]    The  coals  must  be     Mobusov. 

weighed  before  the  commencement  of  the  voyage ;  it  is 
not  necessary  that  the  tonnage  of  the  coals  sold  should 
be  ascertained  at  the  time  of  delivery.  Some  of  the 
.particulars  to  be  expressed  in  the  ticket,  such  as  the 
number  of  the  lighter  &c.,  may  not  be  applicable  to 
all  vessels :  but  the  same  difficulty  arises  with  respect  to 
.the  words  "  other  craft.** 

Huffh  Hilli  contr^,  was  not  heard. 

Parke  B.  We  are  all  agreed,  and  need  not  trouble 
the  other  side.  The  question  turns  on  the  4th  section 
of  stat  1  &  2  Vict  c.  cL,  which  imposes  a  penalty  upon 
.the  seller  of  coals,  if  they  are  delivered  without  a  proper 
ticket.  This  being  a  penal  enactment,  we  must  con- 
strue it  strictly  according  to  the  fair  import  of  the  lan- 
guage, without  extending  it.  The  section  in  terms 
applies  only  to  the  case  of  a  delivery  by  a  vendor  to  a 
purchaser  by  "  lighter,  vessel,  barge,  or  other  craft." 
I  agree  that  the  word  "  vessel "  may  denote  a  large  or 
a  small  vesseL  Its  meaning  must  be  regulated  by  the 
context.  I  agree  also  that  in  the  former  act  the  word 
*l  vessel,"  and  other  words  also,  may  include  a  brig. 
But  in  the  4th  section  of  this  act  the  words  ^'  other 
craft"  are  appended  to  the  specific  words.  "Craft," 
therefore,  is  the  governing  word,  which  is  to  include  all 
the  vessels  previously  specified.  K  the  words  had  been 
**  ship  or  other  craft,"  then,  I  think,  there  would  have 
been  an  inconsistency,   and    we  must  have  rejected 
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Faium£  XV.    dther  one  word  or  the  other.     We  tlunk  that^  accord- 

*        ing  to  the    ordinary  import  of  language,  the   word 

Blaictoko  ,<  vessel,''  as  used  in  this  section,  must  be  "  craft ; "  and 
MoasisoiL  ^1;  the  section  does  not  apply  where  the  cai^  has 
been  delivered  bodily  out  of  the  vessel  in  which  the 
coals  were  shipped  at  Newcastle^  on  to  the  wharf  of  the 
purchaser.  It  is  said  that  such  a  case  is  within  the 
mischief  contemplated ;  that  may  be ;  but  the  l/egisla- 
ture  has  not  provided  against  it.  It  may  have  been 
supposed  that  such  a  provision  as  the  75th  section  of 
the  former  act,  which  requires  the  fitter  to  send  out  a 
certificate  of  tonnage  to  be  re^stered  at  the  London  oosl 
market,  would  be  sufiScient  in  such  a  case.  At  all 
events,  we  think  the  4th  section  of  the  present  act 
applies  only  where  coals  are  delivered  from  a  larger 
store  by  the  intervention  of  craft.  Probably,  the 
section  would  not  apply  where  the  purchaser  fetches 
away  the  coals  in  a  craft  furnished  by  himself;  bat 
on  this  it  is  unnecessary  to  give  any  opinion. 

Cresswell  and  Talfoubd  Js.  and  Platt  B.  con- 
curred. 

Judgment  afiSrmed  (a). 

[{a)  Reported  by  H,  DavUon,  Esq. 
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Queen*t  Bench, 

1850. 


BETWEEN 

James  Thomas  Walsh  and  the  Reverend  Al-  ^^'^ 
PRED  Pyne  Plaintiffs,  and 

John  Charles  Bettesworth  Trevanion  and 
Charlotte  his  Wife,  Hugh  Charles  Tre- 
vanion, an  Infant,  by  Charles  Thellusson 
his  Guardian,  and  Others,  Defendants ; 

AND  BETWEEN 

The  same  Plaintiffs ;  and 

Edward  Coode  and  Others,  Defendants ; 

AND   BETWEEN 

The  same  Plaintiffs ;  and 

Margaret  Rhodes  and  Others,  Defendants ; 

AND   BETWEEN 

The  same  Plaintiffs ;  and 

Ann  Holcombe  and  Others,  Defendants. 

TJY  order  of  the  Vice  Chancellor  of  England  (Sir  ^.andhii 

Z.  Shadwell)  made  in  the  above  causes,  a  case  bad  a  general 

was  sent  for  the  opinion  of  this  Court.     The  material  poi^toen*oTer 

parts  of  the  case  were  as  follows.  estates  lying  in 

^  eight  panshesy 

Previous  to  the  13  th  June  1827,  the  manor  of  Car-  andjiutject 

thereto,  bad 
between  tbem 
the  whole  in« 
terest     By  deeds  of  appointment  and  release,  dated  19th  July  1824,  they  appointed  and 
conveyed  to  the  Bank  of  England^  by  way  of  mortgage  in  fee,  premises  described  in  the 
deed,  as  **  All  the  lands  **  of  A.  and  B,  in  the  eight  parishes  (naming  them)  <*  which  are 
specified  and  descril>cd  in  the  schedule  hereunder  written."     This  schedule  specified  a  part 
only  of  the  first  mentioned  estates.     Subject  to  this  charge  on  part,  A.  and  B,  retained 
the  entire  interest  in  the  whole  estates.     By  deed  of  appointment  and  release  of  ISth  June 
1827,  being  the  marriage  settlement  of  J9.,  after  reciting  the  creation  of  tbe  power  as  ex- 
tending to  the  lands  tliereinafter  settled,  amongst  other  hereditaments,  and  reciting  tbe 
mortgage  of  19th  July  1824,  and  that  on  the  treaty  for  the  marriage  it  was  agreed  that 
mch  kercditaments  subject  to  the  power  at  were  compriaed  in  the  mortgage^  and  the  whole 
of  the  lady's  fortune,  should  be  settled  to  certain  uses.  A,  and  B,  appointed  that  the  lands 
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Voiwns  xr,     hois,  and  divers  other  manors  situate  in  Camwall,  and 
*        divers  messuages,  lands,  tenements  and  hereditaments. 


Walsh        situate  within  the  said  manors  and  in  the  several  parishes 

Taktaiciok.     of  St.  Michael,  Carhaisy  Cuby,  Goran,  Probus,  Veryan, 

St  Teath,  and  St  Dennis,  in   the  said  county,  stood 

chereiDafter  re-   (subject,  as  to  such  of  the  said  messuages,  lands,  tene- 

leased  or  ex-        ^       *>  <=»       ^  ^ 

pressed  so  to      ments,  and  hereditaments  as  were  comprised   in  the 

be  should  (but  .  . 

tubfect  to  the      hereinafter  stated  indentures  of  18  th  and  19th  July  1824 

^k^h  JBASriVi^V    FaS^sep^ve4A 

befifrt  men-  and  15th  July  1825,  to  the  mortgage  and  further  charge 
certain  uMflT  Created  thereby  as  after  mentioned)  Umited  to  such 
^b^'th^^  ^'  ^*®^  ^  '^^^^  Trevanum  Purnell  Bettesworth  Trevanion, 
same  deed  con-  since  deceased,  and  his  eldest  son,  the  above  named 

▼eyed  and  re- 

leased  to  the       defendant  John  Charles  Bettesworth   Trevanion,  should 

same  uses 

lands  described    appoint 

as  all  the  lands 

of  them,  A.  and  The  casc  then  set  forth  the  deeds  under  which  the 
the  eight  pa-'  title  of  the  two  Trevanions  was  derived.  The  course 
them),  ««a«S^  of  the  argument  and  judgment  renders  it  unnecessary  to 
ItaidedZbe'  ^^^^  these  at  length.  It  appeared  that  the  power 
tfecifitd  mnd       of  appointment  was  created  by  the  deed  (see  the  inden- 

descnbed  m  *  ^  "'  ^ 

the  McheduU        turc  of  November  8th,  1823,  p.  736,  post)  leading  the 

hereunder  .  ,  .        ^ 

written,  but  uscs  of  a  recovcry  barring  the  entail  of  the  estates  in 

u  not  intended  November  IS23,     To  these   last   mentioned  deeds  two 

^ibct  t^^gZ  schedules  were  attached,  containing  a  description  of  the 

T|^[^^^'*^  whole  of  the  estates  in  the  eiglit  parishes  above  named. 

hereinbefore  CoDies  of  the  schedulcs  wcrc  attached  to  and  formed 

expreteed  and  *" 

contained."        part  of  the  casc. 

The  uses  were, 

among  others,        By  indentures  of  lease  and  release  and  appointment 

to  the  use  of  the 

sons  of  the 

marriage  in  tail 

male.     The  schedule  was  a  precise  copy  of  that  annexed  to  the  mortgage  deed  of  1S24. 

A  case  was  sent  from  Chancery  for  the  opinion  of  this  Court;  and,  for  the  purposes  of 
such  case,  jt,  and  S,  were  admitted  to  have  had  the  legal  estate  in  the  premises  coofeyed 
by  the  deed  of  June  1 827.  The  first  ienant  in  tail  under  that  deed  claimed  the  lands  not 
comprised  in  the  mortgage  deed :  and  the  question  was,  whether  those  lands  passed  by  the 
indentura  of  ISth  July  1827. 

Held:  That  no  other  lands  than  those  comprised  in  the  mortgage  passed  by  tht 
Indentorek 
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of  18th  and  19th  July  1824,  the  two  Trevanions  ap-  Q«««»'*  J^ench. 

pointed  and  also  released  premises  described  in  these •■* 

deeds  as  *'  all  and  singular  the  messuages,  lands,  tene-  Wauh 
ments  and  hereditaments  of  them  the  said  J.  T.  P.  B.  TMMVAisum^ 
Trevanian  and  J,  C  B.  TrevanioUy  situate  and  lying 
within  the  manor  of  Carhais^  and  also  within  the  several 
parishes  of  St  Michael^  Carfuus,  Cuby^  Goran,  Probus, 
Veryan,  St.  Teathy  and  St  Dennis  in  the  said  county  of 
Comwally  which  are  specified  and  described  in  the  sche- 
dule hereunder  written,  together  with  all  houses  fiCy^  to 
the  use  of  the  Governor  and  Company  of  the  Bank  of 
England  in  fee,  as  a  mortgage  for  15,000iL  A  copy  of 
the  schedule  to  the  last  stated  indenture  formed  a  third 
schedule  to  the  case,  und  might  be  referred  to  as  part  of 
it.  This  schedule  comprised  thirteen  parcels,  of  which 
the  rents  were  specified,  amounting  in  all  to  1390/.  9«., 
being  part  only  of  the  estates  of  the  two  Trevanions. 

By  indenture,  bearing  date  15th  July  1825,  the  same 
last  mentioned  premises  were  further  charged  to  the 
Bank  with  5000/. 

The  case,  after  stating  these  deeds,  proceeded. 

Shortly  before  13th  June  1827,  a  marriage  was 
^reed  upon  between  the  said  John  Charles  Bettesworth 
Trevanion  and  Charlotte  Trelawney.  A  settlement 
was  made  on  the  marriage  of  the  defendants  J.  C.  B. 
Trevanion  and  Charlotte  his  wife,  by  indentures  of 
lease  and  release,  dated  12th  and  13th  June  1827,  the 
latter  of  which,  so  far  as  it  is  material  (a),  was  as 
follows. 

This  indenture,  made  the  13th  day  of  June  &c*,  be- 
tween John  Trevanion  Pumell  Bettesworth  Trevanion, 

(a)  A  copy  was  annexed  tO|  and  to  form  part  of,  the  case. 
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Volvme  XV.     of  &C,,  Esq.,  of  the  first  part,  John  Charles  Betteswcrth 
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TVevaniony  of  &c.,  the  eldest  son  and  heir  apparent  of 
VfA^m  ^Q  gj^jj  John  Trevanion  Pumell  Bettesworth  Treva- 
Tektaniov.  niony  of  the  second  part,  Mary  Trelavoney  Brereton  the 
widow,  of  &c.,  of  the  third  part,  Charlotte  Trelawney 
&C.,  one  of  the  daughters  of  the  said  Mary  Trelawney 
Breretony  of  the  fourth  part,  William  Lewis  Salusbury 
Trelawney,  of  &c.,  and  John  Hearle  Tremayne,  of  &c., 
of  the  fifth  part,  and  Harry  Brereton  Trelawney y  of  &c., 
and  John  Thomas  Faney  of  &a,  of  the  sixth  part: 
Whereas,  by  an  indenture  of  bargain  and  sale,  bearing 
date  8th  November  1823,  inroUed  &c  (in  the  Common 
Fleas,  Michaelmas  term  1823),  and  made  or  expressed  to 
be  made  between  the  said  John  Trevanion  Pumell  BetUS" 
worth  Trevaniouy  of  the  first  part,  the  said  John  Charles 
Bettesworth  Trevaniony  of  the  second  part,  Edward  Coode^ 
gentleman,  of  the  third  part,  and  Henry  Coode,  gentle* 
man,  of  the  fourth  part,  and  of  (a)  a  common  recoyeiy 
suffered  &c.  (in  the  Common  Pleas  in  the  same  Michad^ 
mas  term),  the  messuages,  tenements,  lands,  and  other 
hereditaments  hereinafter  appointed  and  granted,  re- 
leased and  confirmed,  or  expressed  and  intended  so  to 
be,  with  their  rights,  members  and  appurtenances, 
together  with  other  hereditaments,  were  limited  and 
settled  to  such  uses  &c.  as  the  said  John  Trevanion  Pur* 
nell  Bettesworth  Trevanion  and  John  Charles  Bettestvorth 
Trevanion  by  any  deed  or  deeds  &c.  should  at  any  time 
or  times  thereafter,  during  their  joint  lives,  direct,  limit 
and  appoint ;  and,  in  default  of,  and  until,  such  joint 
direction,  limitation  or  appointment,  or  so  far  as  the 
same,  if  incomplete,  should  not  extend,  to  the  several 

(a)  Sic 


XIII.  &  XIV.  VICTORIA.  737 

uses  in  the  indenture  of  bargain  and  sale^  now  in  recital,   QueetCs  Bench. 

expressed  and  contiuned  of  and  concerning  the  said  * 

hereditaments :  And  whereas,  by  an  indenture  of  ap-        Waish 
pointment  and  release,  bearing  date  the   19th  day  of     Teevaniok. 
Jult/  1824,  and  made  between  the  said  John  Trevanion 
Pumell  Bettesworth  Trevanion  and  John  Charles  Better-- 
worth  Trevanion^  of  the  one  part,  and  the  Governor 
and  Company  of  the  Bank  of  England^  of  the  other 
part,  and  grounded,  so  far  as  the  same  was  intended  to 
operate  as  a  release,  upon  an  indenture  of  bargain  and 
sale  or  lease  of  possession,  bearing  date  the  nezt  pre- 
ceding day,  they  the  said  J.  T.  P.  B.  Trevanion  and 
J,  C.  B.    Trevanion,  in  consideration  of  the  sum  of 
15,000^  to  them  paid  by  the  said  Governor  and  Com- 
pany of  the  Bank  of  England,  appointed,  conveyed  or 
otherwise    assured    the   messuages,   lands    and    other 
hereditaments  hereinafter   appointed  and  granted,   re- 
leased and  confirmed,  with  their  appurtenances,  unto 
and  to  the  use  of  the  said  Governor  and  Company, 
their  successors  and  assigns  for  ever,  by  way  of  mort- 
gage, for  securing  to  the  said  Governor  and  Company, 
their  successors  &c.,  the  sum  of  15,000/.,  with  interest 
for  the  same,  after  the  rate  &c.,  in  the  same  indenture  of 
appointment  and  release  mentioned  for  the  payment  of 
the  same :  And  whereas  the  said  J.  T.  P,  B.  Trevanion 
and  J,  C  B,  Trevanion,  in  consideration  of  the  further 
sum  of  5,000/,  to  them  paid  by  the  said  Governor  and 
Company,  by  an  indenture  bearing  date  the  15th  day  of 
Jult/  1825,  and  made  between  the  said  J.  T.  P.  B.  2Ve- 
vanion  and  J,  C,  B.  Trevanion  of  the  one  part,  and  the 
said  Governor  and  Company  of  the  other  part,  charged 
the  hereditaments  comprised  in  the  said  lastly  mentioned 
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Vobtme  XV.     indenture  with  the  payment  to  the  said  Governor  and 

*        Company,  their  Buccessors  &c.,  of  a  further  sum  of  5,000 j^, 

Wai*h        and  the  interest  thereof:  And  whereas  a  marriage  hath 

Tmetamiok.  been  agreed  upon  and  is  intended  to  be  shortly  had  and 
solemnised  between  the  said  John  Charles  Bettesworth 
Trevanion  and  Charlotte  Trelawney,  with  the  consent 
&C. :  And  whereas  the  said  Charlotte  Trelaumey  is 
entitled  in  fee  simple  in  possession  to  an  equal  undivided 
third  part  of  and  in  certain  land  tax  or  fee  fimn  rents 
issuing  out  of  estates  in  the  county  of  Chester^  and  i» 
entitled  in  remainder  or  reversion  in  fee  simple  to  an 
undivided  third  part  or  share  of  and  in  a  messuage  or 
tenement  in  Soho  Square  in  Middlesex,  and  of  and  in 
certain  messuages  or  tenements  in  Oaford  Street  in  the 
same  county,  and  is  also  possessed  of  or  entitled  to  a  con* 
siderable  personal  estate :  And  whereas  it  was,  upon  the 
treaty  for  the  said  intended  marriage,  agreed  that  such 
of  the  hereditaments  subject  to  the  joint  appointment  of 
them  the  said  John  Trevanion  Purnell  Bettestoarth  TVe- 
vanion  and  John  Charles  Bettestoorth  Trevanion  as  are 
comprised  in  the  siud  recited  indentures  of  mortgage, 
and  the  whole  of  the  said  real  ]and  personal  property  of 
her  the  said  Charlotte  Trelawney,  should  be  settled  to 
certain  uses  and  upon  certain  trusts  for  the  benefit  of 
the  said  J.  C,  B.  Trevanion  and  Charlotte  Trelawney, 
and  the  issue  of  the  said  intended  marriage :  And  where- 
as the  said  agreement,  so  far  as  respects  the  said  third 
part  or  share  of  her  the  said  Charlotte  Trelawney  of  and 
in  the  said  land  tax  or  fee  farm  rents,  and  the  said  here-* 
ditaments  in  Soho  Square  and  Oxford  Slfr^/j'and  the 
personal  fortune  &c,  is  intended  to  be  carried  into  exe- 
cution by  an  indenture  bearing  even  date  with  these- 
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presents^  and  made  between  the  said  Charlotte  Tre-  QueeiCt  Bench. 
Ictwney,  of  the  first  part,  the  said  Mary  Trelawney  Bre- 
reton,  of  the  second  part,  Sir  Christopher  Hawkins  Bart.  Walsh 
and  Charles  Hoare  banker,  of  the  third  part,  the  swd  Thevakiok. 
John  Charles  Bettesworth  Trevanion,  of  the  fourth  part, 
and  William  Letois  Salusbury  Trelawnetfy  John  Hearle 
Tremayney  Harry  Brereton  Trelawney  nnd  John  Thomas 
Fane^  of  the  fifth  part :  Now,  therefore,  for  carrying 
into  execntion  the  said  agreement,  as  far  as  respects 
such  of  the  said  hereditaments  subject  to  the  joint  ap- 
pointment of  the  said  J,  T.  P.  B.  Trevanion  and  X  C. 
B,  Trevanion  as  are  hereinafter  appointed  and  granted, 
released  and  confirmed,  or  expressed  and  intended  so 
to  be,  This  indenture  witnesseth  that,  in  consideration 
of  the  said  intended  marriage,  and  of  the  settlement 
which  has  been  made  or  is  intended  to  be  made  of  the 
said  third  part  or  share  of  her  the  said  Charlotte  2Ve- 
linoney  of  and  in  the  said  land  tax  or  fee  farm  rents, 
and  the  said  hereditaments  in  Soho  Square  &c,  and  of 
the  said  personal  fortune  &c.,  as  hereinbefore  is  men- 
tioned, they  the  said  J,  T  P,  B.  Trevanion  and  J.  C. 
S.  Trevanion^  pursuant  to  and  by  force  and  virtue  and 
in  exercise  and  execution  of  the  power  or  authority  to 
them  for  this  purpose  given  or  limited  by  the  said  in- 
denture of  bargain  and  sale  of  the  8th  day  of  November 
1823,  and  of  the  common  recovery  suffered  in  pur- 
suance thereof,  and  of  every  other  power  &c.  enabling 
them  &c.,  do,  and  each  of  them  doth,  by  this  deed  or 
writing  by  them  sealed  and  delivered  &c.,  irrevocably 
direct,  limit  and  appoint  that,  from  and  immediately 
after  the  sealing  and  delivery  of  these  presents  by  the 
said  J,  T.  P.  B.  Trevanion  and  J.  C.  B.  Trevanion,  the 
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messuages  or  tenements^  lands  and  other  hereditamentSy 
hereinafter  granted,  released  and  confirmed,  or  ex- 
pressed and  intended  so  to  be,  with  their  and  every  of 
their  appurtenances,  shall  be  and  remain  (but  subject 
and  charged  as  hereinbefore  is  mentioned)  to  the  uses, 
upon  and  for  the  trusts,  intents  and  purposes,  and  with, 
under  and  subject  to  the  powers,  provisoes,  agreements 
and  declaration,  hereinafter  expressed  and  contained  of 
and  concerning  the  same.  And  this  indenture  also  wit- 
nesseth  that,  for  the  considerations  hereinbefore  men- 
tioned, and  for  further  assuring  the  said  messuages, 
lands,  tenements  and  other  hereditaments  to  the  uses 
and  in  the  manner  hereinafter  mentioned,  and  in  con- 
sideration of  &C.  (the  sum  of  10^.)  to  the  said  •71  T.  P. 
B.  Trevanion  and  J.  C.  B,  Trevanion  paid  by  the  said 
William  Lewis  Salusbury  Trelawney,  John  Hearh  2Ve- 
mayncy  Harry  Brereton  Trelawney  and  John  Thomas 
Fane  (the  parties  to  the  present  indenture  of  the  5th 
and  6th  parts),  they  the  said  J.  T,  P,  B,  Trevanion  and 
J.  C.  B.  Trevanion  have,  and  each  of  them  hath,  granted^ 
bargained,  sold,  aliened  and  released  and  confirmed, 
and  by  these  presents  do,  and  each  of  them  doth,  grant 
&c.,  unto  the  said  W,  X.  S,  Trelawney^  &c.  (the  parties 
of  the  5th  and  6th  parts),  in  their  actual  possession  now 
being  by  force  of  a  bargain  and  sale  &c.,  and  their 
heirs,  all  and  singular  the  messuages,  lands,  tenements 
and  other  hereditaments  of  them  the  said  Jl  7.  P.  B. 
Trevanion  and  J.  C.  B,  Trevanion  situate,  lying  and 
being  within  the  manor  of  Carhais,  and  also  within 
the  several  parishes  of  St  Michael,  Carhais,  Cuby, 
Goran,  Probus,  Veryan,  St  Teath  and  St  Dennis,  in 
the  said  county  of  Cornwall,  and  which  are  intended  to 
be  specified  and  described  in  the  schedule  hereunder 
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written^  but  which  schedule  is  not  intended  to  abridge  Queer^s  Sene/t. 

or  affect  the  generality  of  the  description  hereinbefore * 

expressed  and  contained ;  together  with  all  and  singular  Walih 
houses,  outhouses  &c.>  and  appurtenances  to  the  mes-  Trevaniov. 
suages  and  other  hereditaments  hereinbefore  granted, 
released,  &c,  belonging  &c. :  to  have  and  to  hold  the 
messuages,  lands,  hereditaments,  and  all  and  singular 
other  the  premises  hereinbefore  granted,  released  and 
confirmed,  or  expressed  and  intended  so  to  be,  with  their 
appurtenances,  (but  subject  and  charged  as  hereinbefore 
is  mentioned)  unto  the  said  JV.L.S.  Trelawney  &c  (the 
parties  of  the  5th  and  6th  parts),  and  their  heirs,  to  the 
several  uses,  upon  and  for  the  several  trusts,  intents  and 
purposes,  and  with,  under  and  subject  to  the  several 
powers,  provisoes  and  agreements  and  declarations,  here- 
inafter limited,  expressed  and  contuned  of  and  concern- 
ing the  same.  And  it  is  hereby  agreed  and  declared, 
between  and  by  the  said  parties  to  these  presents,  that 
the  directions,  limitations  and  appointment,  and  the 
grant,  release  and  confirmation,  hereinbefore  expressed 
and  contained,  shall  severally  operate  and  enure  (but 
subject  and  charged  as  hereinbefore  is  mentioned)  to 
the  uses  &c. 

The  uses,  so  far  as  it  is  material  to  state  them,  were : 
After  solemnization  of  the  marriage,  to  the  use  that 
John  Charles  Bettesworth  Trevanion,  during  the  joint 
lives  of  himself  and  J.  T,  P,  B,  Trevaniouy  should  take 
an  annuity  of  250L,  payable  out  of  all  the  premises 
appointed  and  granted,  released  &c.,  with  the  usual 
powers  of  distress  and  entry :  and  to  the  further  use 
that  Charloite  Trelawney ^  if  she  should  survive  her  in- 
tended husband,  should  take  an  annuity  of  2601.  for 
her  jointure,  similarly  secured:   And,  subject  &c«  as 
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before  mentioned,  to  the  use  of  the  two  parties  of  the 
5th  part,  as  trustees,  for  a  term  of  500  years  from  the 
day  of  the  marriage,  and,  subject  thereto,  to  the  uae  (^ 
J.  T.  P,  B.  Trevanian  for  his  life,  remainder  to  J.  C  B. 
Treoanion  for  his  life,  remainder  to  the  sons  of  the 
marriage  in  tail  male>  with  remainders  over,  wluch  it  is 
unnecessary  to  notice.  The  trusts  of  the  term  of  500 
years  were  for  securing  the  two  annuities  of  2502L 

The  case  then  stated  that  there  was  annexed  to  the 
last  mentioned  indenture  a  schedule,  which  speci&dd 
and  contained  the  same  messuages,  lands  and  heredita- 
ments, and  the  same  only,  as  were  specified  and  con- 
tained in  the  schedule  to  the  mortgage  indentures  (tf 
18th  and  19th  July  1824 ;  and  that  in  fact  the  schedule 
to  the  said  indentures  of  12th  and  13th  June  1827  was 
an  exact  copy  of  the  schedule  to  the  said  indentures  of 
18th  and  19th  July  1824. 

It  was  found,  for  the  purposes  of  the  present  caae^ 
that  the  releasors  in  the  said  indentures  of  12th  and 
13th  June  1827  were  seised  of  the  legal  estate  of  and 
in  such  of  the  messuages,  lands  and  hereditaments  aa 
passed  by  the  said  last  mentioned  indentures. 

The  plaintiffs  contended  that  such  messuages,  lands 
and  hereditaments  only  as  were  comprised  in  the  sche- 
dule to  the  said  indentures  of  12th  and  13th  Jtme  1827» 
and  no  others,  passed  and  were  conveyed  under  and 
by  virtue  of  the  said  indentures;  but  the  defendant 
Hugh  Charles  Trevanian,  the  first  tenant  in  tail  under 
the  limitation  contained  in  the  said  last  stated  inden- 
tures, contended,  that  all  the  messuages,  lands  and  here- 
ditaments of  the  said  John  Trevanian  Pumell  Bettei^ 
worth  Trevanian  and  John  Charles  Bettesworth  Tref 
vanian  situate  in  the  manor  and  parishes  aforesaid  and 
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specified  in  the  schedules  to  the  said  indenture  of  bar-  QueenU  Bench. 

gain  and  sale   of  8th   November   1823>  and  the  said  !_ 

capital  messuage  or  mansion  house  of  Carhais  and  Car^  ^^ 

hats  Park,  passed  and  were  conveyed  under  and  by     '™^^'''o»'- 
virtue  of  the  indentures  of  12th  and  13th  June  1827. 

The  Vice  Chancellor  ordered  that  the  question  in  this 
case  should  be>  whether  any>  and  if  any  what^  lands  or 
hereditaments^  other  than  those  comprised  in  the  in- 
dentures of  18th  and  19th  July  1824  and  15th  July 
1825  in  the  pleadings  mentioned^  were  conveyed  by 
the  said  indentures  of  12th  and  13th  June  1827. 

Sir  F.  Kelly,  for  the  plaintiffii (a).  First:  On  read- 
ing the  whole  of  the  marriage  settlement  of  13th  June 
1827^  it  is  clear  that  the  parties  to  that  instrument 
intended  to  settle  the  lady's  fortune^  and  the  lands  com- 
prised in  the  mortgage  to  the  Bank  of  England,  and 
no  other  lands.  Secondly :  The  true  construction  of 
the  instrument  is  such  as  to  give  effect  to  this  inten- 
tion^  so  appearing  on  the  face  of  the  whole  instrument, 
notwithstanding  the  general  words  used  in  the  oper- 
ative part. 

First,  as  to  the  intention  appearing  on  the  face 
of  the  instrument.  The  deed  recites  that  the  intended 
husband  and  his  father,  as  donees  of  the  power,  had 
power  to  appoint  the  uses  of  the  lands  thereinafter 
appointed  &c.,  together  with  other  hereditaments :  that 
was  accurate ;  and  the  expression  shews  that  the  lands 
intended  to  be  settled  were  not  the  whole  of  the  lands 
comprised  in  the  power.  It  then  proceeds  to  recite  the 
mortgage  deeds,  and  the  agreement,  made  on  the  treaty 

(o)  The  case  was  argued  before  Patteton,  Coleridge  and  Erie  Jt. 
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*        such  of  the  hereditaments,  subject  to  the  power  of  ap- 

^^""        pointment,  as  are  comprised  in  the  mortgage  deeds,  should 
TMMfAinov.     be  settled.     The  deed  then  proceeds  to  say,  that,  for 
carrying  out  the  agreement,  the  intended  husband  and 
his  father,  who  are  the  donees  of  the  power,  appoint 
that  the  lands  settled  by  this  deed  shall  go  and  renudn 
(but  subject  and  charged  as  therein  is  mentioned)  to 
certain  uses.     So  far  every  word  makes  it  manifest  that 
the  intention  was  to  settle  the  land  which  was  subject 
to  and  charged  by  the  mortgages  and  that  alone.     Then 
comes  the  part  of  the  deed  which  raises  the  question. 
The  conveyancer  has  thought  it  safe,  in  case  the  power 
should  not  be  well  executed,  to  add  a  conveyance  from 
the  donees  of  the  power  of  their  estate :  and  accordingly, 
by  a  further  clause  of  the  deed,  the  intended  husband 
and  his  father  convey  to  the  same  uses  '^  all "  their 
lands  lying  in  certain  parishes,  and  which,  it  is  said, 
''are  intended  to  be  specified  and  described  in  the  sche- 
dule hereunder  written,   but   which    schedule   is    not 
intended  to  abridge  or  affect  the  generality  of  the  de- 
scription hereinbefore  expressed."     The  schedule  sped- 
fies  the  same  lands  as  were  mortgaged,  and  no  more. 
But,  inasmuch  as  all  the  lands  of  the  husband  and  his 
father  lying  in   the   parishes  comprehended  property 
not  included  in  the  mortgage,  the  defendants  say  that 
property  passed,   though  manifestly  not  meant  to  be 
conveyed.    Thatjmakes  the  plaintifl^'  second  proposition 
material;  namely  that,  where  on  perusing  the  whole 
of  a  deed  the  intention  of  the  parties  is  manifest,  general 
words  inconsistent  with  that  intention  must  give  way* 
There  are  many  authorities  to  that  effect.     In  1  Shep, 
Touchst  86,  87,  88,  the  rules  for  the   construction 
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be  looked  to,  not  the  particular  expressions.    These  rules  * 

are  stated  by  Willes  C.  J.,  in  delivering  the  unanimous  Walsh 
opinion  of  the  Judges  at  the  bar  of  the  House  of  Trktaxxon. 
Lords  in  Parkhurst  v.  Smith,  Lessee  of  Dormer  (a), 
and  have  been  always  followed.  In  Cholmondeley  y« 
Clinton  (J)  Sir  T.  Plumer,  Master  of  the  Kolls,  says  (c), 
after  reviewing  many  authorities,  that  he  considers  it  a 
settled  rule  of  construction  '^  that  the  primary  object  of 
enquiry  is  the  intention  of  the  party ;  and  that  where 
that  is,  on  the  face  of  the  instrument,  clearly  and 
satisfactorily  ascertained,  and  found  not  to  be  contrary 
to  any  rule  of  law,  the  Court  is  bound,  if  the  words 
will  admit  of  a  construction  conformable  to  the  inten- 
tion, to  adopt  that  construction,  however  contrary  it 
may  be  to  technical  meaning  and  inference."  These 
expressions  were  not  mere  dicta,  but  were  the  reasons 
given  in  an  elaborate  judgment  and  in  a  case  of  great 
importance,  for  putting  a  construction  on  the  whole  of  a 
deed,  very  different  from  that  which  would  have  been 
put  upon  the  operative  part  uncontrouled  by  the  recitals. 
And  there  are  numerous  authorities  shewing  that  re- 
citals do  controul  general  words ;  4  Cruisers  Dig.  p.  245, 
tit.  Deed  c,  20,  Henn  v.  Hanson{d),  Thorpe  v.  Thorpe {e)y 
Morris  v.  Wilford  (jf).  In  Moore  v.  Magrath  (A)  Lord 
Mansfield  uses  language  very  applicable  to  this  case. 
He  says :  "  I  am  of  opinion  that  he "  (the  settlor) 
"never  had  an  idea  of  conveying  any  part  of  these 
lands  by  the  deed  of  1742,  though,  by  the  blunder  of 

(a)  WiUeSy  327.  ;  &  C.  3  Atk.  135. 

(6)  2  Jac.  ifi  W.  1.  (c)  P.  101. 

(</)  ISid.  141.  (O  1  XA  Ray.  235. 

(g)  2  Show.  47.  (A)  1  Cowp.  9. 
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ihe  drawer,  he  may  have  used  words  that  might  extend 
to  them.  The  deed  begins  with  the  preamble  usoal 
in  all  settlements ;  that  is,  by  reciting  what  it  is  that  the 
grantor  intends  to  do ;  and  that,  like  the  preamble  to 
an  act  of  parliament,  is  the  key  to  what  comes  after- 
wards." He  adds :  '^  I  am  therefore  of  opinion  finom  the 
words  of  the  preamble,  that  the  donor  did  not  intend  to 
include  his  paternal  estate :  and  it  is  more  than  pro- 
bable that  the  drawer  by  mistake  omitted  inserting  the 
two  counties  before  the  words  'in  the  Kingdom  of 
IrelaTid.*^  There  are  several  more  modem  cases,  in 
which  the  samef  doctrine  is  acted  upon ;  PearsaUy,  Skix- 
mersett(a)y  PayUr  v.  Hamershamib),  Solly  v.  Forbes{c\ 
Doe  dem,  Meyrick  v.  Meyrick  {d)^  and  lastly  Linda  v. 
Linda  (e).  These  authorities  all  agree,  and  are  appli- 
eations  of  the  maxim  '^  ex  praecedentibus  et  consequenti- 
bus  optima  fit  interpretatio :"  and  they  establish,  as  a 
rule  of  construction,  that,  if  the  recitals  shew  clearly 
that  it  was  the  intention  of  the  parties  to  affect  only  a 
part  of  what  might  have  been  affected  by  the  general 
words  in  the  operative  part,  the  general  words  shall  be 
controuled  and  the  deed  shall  be  construed  according 
to  the  intention. 


'  Martin,  for  the  defendants.  Hugh  Charles  lyenanian, 
being  the  first  tenant  in  tail  born  under  the  marriage, 
is  a  purchaser  for  valuable  consideration  under  the 
settlement;  the  plaintiffs  represent  the  settlor.  It  is 
dear,  as  a  rule  of  construction,  that  ambiguous  words 


(a)  4  Taunt,  593. 
(c)  2  B.^  B.  38. 
(e)  1  Beao.  496. 


(6)  ^M,i  S,  423. 

(d)  2  a  j-  /.  228.  %  S.C,2  Tyr,  179. 
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are  to  be  construed  in  favour  of  the  purchaser,  and  most  QueenU  Bench. 

strongly  agamst  the  settlor  whose  words  they  are.  1__ 

The  rules  laid  down  in  Sheppard^s  Touchstone  are  ^^mh 
the  recognised  rules  of  law:  but  the  real  question  TRiTAinov. 
is,  how  they  shall  be  applied  in  the  present  case. 
It  is  but  a  phrase,  to  say  that  the  words  are  not  the 
principal  thing  in  a  deed,  but  the  intention:  that  is 
true ;  but  the  intention  is  to  be  gathered  fixmi  the 
words ;  and  the  words  are  to  be  oonstmed  according 
to  fixed  rules  of  law,  which  are  or  ought  to  be  known 
by  those  who  use  them.  The  passage  referred  to, 
4  Cruisers  Dig.  p.  245.,  referred  to  on  the  other  side, 
is  this:  ^' Where  general  words  standalone  in  a  release, 
unqualified  by  any  recitals,  they  shall  be  construed 
most  strongly  against  the  releasor.  But  where  there  is 
a  particular  recital  in  a  deed,  and  general  words  of  re- 
lease are  afterwards  inserted,  the  generality  of  the  words 
shall  be  qualified  by  the  recitaL"  That  is  unquestionably 
correct.  The  author  is  directing  his  mind  to  general 
words  properly  so  called,  mere  words  of  style,  such  as 
'^all  demands"  in  a  release ;  and  these  may  be,  and  often 
are,  controtded  by  recitals.  With  two  exceptions,  which 
will  be  noticed  presently,  the  cases  cited  on  the  other  side 
are  instances  of  such  mere  general  words  of  style.  But 
here  the  operative  part  of  the  settlement  expressly  de- 
scribes the  thing  conveyed ;  it  describes  it,  as  all  the 
lands  of  the  two  Trevanions^  situate  and  Ijring  within  the 
manor  of  Carhais^  and  also  within  eight  parishes  named. 
These  are  not  mere  general  words,  but  a  specific  de- 
scription of  a  particular  estate.  The  more  particular 
description  in  the  schedule  would  at  most  be  falsa  de- 
monstratio ;  and  ^^  falsa  demonstratio  non  nocet :"  but  it 
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VotumeXV.  jg  ^ot  necessaiy  to  rely  on  that  maxim;  for  the  deed 
expressly  declares  that  the  schedule  shall  not  abridge 
or  affect  the  generality  of  the  above  description.  This 
part  of  the  deed,  conveying  the  lands,  is  distinct  and 
separate  from  the  appointing  part :  it  is  unambiguoos 
in  itself:  and  the  question  comes  to  be,  whether  under 
those  circumstances  it  shall  be  set  aside  in  favour  of  the 
grantor  by  a  separate  and  independent  recital  incon- 
sistent with  it.  Of  the  cases  cited  for  the  plaintiffi» 
as  has  been  already  observed,  Henn  v.  Hanson  {a), 
Thorpe  v.  Thorpe  {b)^  Pear  sail  v.  Summer  sett  {c\  Payler 
T.  Homersham  {d)  and  Lindo  v.  Lindo  {e)  are  in- 
stances of  mere  general  words  being  cut  down.  These 
decisions  are  inapplicable  to  the  present  case.  Doe  dem. 
Meyrich  v.  Meyrich  {g)  turned  on  the  construction  of 
two  deeds :  the  construction  of  the  first  deed  in  that 
case  was  but  an  example  of  the  application  of  the  same 
rule ;  the  construction  of  the  second  deed,  so  far  as  it 
has  any  bearing  on  the  present  case,  is  in  favour  of  the 
defendants,  though  it  is  not  much  in  point 
f  Two  of  the  cases  cited,  however,  are  not  of  that 
kind.  The  passage  cited  from  the  judgment  of  Sir 
T.  Plumer  in  Cholmondeley  v.  Clinton  (Ji)  is  in  favour 
of  the  plaintiffs ;  but  the  judgment  of  Sir  W.  Grant 
in  the  same  case(z),  and  the  opinion  of  three  out  of 
four  of  the  consulted  judges  of  the  King's  Bench  (A), 
were  opposed  to  that  of  Sir  T  Plumer;  and,  though 


(a)  1  Sid.  141.  (6)  1  Ld,  Raym,  235. 

(c)  4  TauTU.  593.  (d)  4  M,  i  S,  423. 

(e)  1  Beav.  496.  (g)  2  C^J.  223. ;  S.  C.  2  Tyr.  179. 

(A)  2Jac.  4-  ir.  101.  (i)  2  Mer,  171. 

(Ar)  2  B.if  AUL  625. 
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bis  decree  was  ultimately  confirmed  in  the  House  of  Qu^enU  Bench. 

Lords  (/z),  it  was  sustained  on  a  distinct  ground.  His  die-  * 

tum  in  the  case  is  not  therefore  entitled  to  much  weight.  Wamh 
The  decision  of  Lord  Mansfield  in  Moore  v.  Magraih  (i)  Tmyakiok. 
was  an  instance  of  a  well  known  error  of  that  great 
Judge.  He  confused  the  distinctions  between  law  and 
equity;  and>  sitting  in  a  court  of  law>  he  assumed 
power  to  rectify  errors^  and  construed  the  deed  in  the 
same  way  as  if  it  had  been  before  him  in  equity.  These 
are  the  only  authorities  cited  which  are  really  in  favour 
of  the  plaintiffs.  On  the  other  hand,  it  is  a  rule  of  con- 
struction that,  if  the  operative  part  is  clear,  and  differs 
from  a  recital,  the  operative  part  shall  prevail.  This  is 
laid  down  by  Sir  •71  Leach  M.  K.  in  Bailey  v.  Lloyd  (c). 
So  in  Com.  Dig.  Parols  (A  1 9.),  it  is  said :  "  But  a  recital 
does  not  confine  subsequent  words  by  which  the  in- 
tent appears  more  large."  As  Tindal  C.J.  puts  a 
similar  point  in  Ingleby  v.  Swift  (d)y  Why  is  the 
Court  to  assume  that  the  error  is  in  the  conveyance  and 
not  in  the  recital  ?  It  is  said  by  Lord  Holt  in  Bath  8f 
Mountague^s  case(e)y  "  The  reciting  part  of  a  deed  is  not 
at  all  a  necessary  part  either  in  law  or  equity.  It  may 
be  made  use  of  to  explain  a  doubt  of  the  intention  and 
meaning  of  the  parties,  but  it  hath  no  effect  or  opera- 
tion. But  when  it  comes  to  limit  the  estate,  there  the 
deed  is  to  have  its  effect  according  to  what  limitations 
are  therein  set  forth."  So  in  Alexander  v.  Crosbie  (g), 
where  the  recital  excluded  from  the  settlement  a  par- 


(a)  Chdmondelcy  ▼.  Clinton,  4  Bli^h,  1, 

(6)  1  Cowp,  9.  (c)  5  Bussell,  SSa  334. 

(c/)  10  Bing.  84.  (e)  S  Ckuei  in  Chancery^  96. 101. 

(g)  Lloyd  V.  Goold  {Irisk  Reports,  Chancery,  temp,  Sugden),  145. 
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ticular  estate,  but  the  conyeying  part  induded  it,  die 
Irish  Chancellor  Sir  £.  Sugden  said :  '^  I  must  sacrifice 
either  the  first  ox  the  second  part  of  the  deed ;  if  there 
are  two  parts  of  a  deed  inconsistent  with  each  other, 
I  must  sacrifice  one,  but  can  I  have  any  doubt  in 
sacrificing  the  general  description  in  the  first  part  in 
favour  of  that  in  the  latter  part,  in  which  there  is  a 
dear,  defined,  and  expressed  intention  ?  ^  These  cases 
are  examples  of  a  general  rule  within  which  the  present 
case  falls,  Mr.  Preston  (a)  expresses  the  rule  of  con* 
veyances  in  the  following  terms.  ''Whatever  errors 
may  be  in  the  recitals  and  in  whatever  degree  they  may 
perplex  the  evidence  in  point  of  deduction,  yet  a  sub- 
stantial independent  grant  of  parcels,  &c.  by  a  full  de- 
scription, or  by  certainties,  which  are  free  &om  mistake, 
will  not  be  impugned  by  any  error  in  the  recitals." 

In  the  present  case  it  is  by  no  means  clear  that  the 
recitals  do  express  the  intention  to  convey  the  equity 
of  redemption  only ;  the  powers  of  distress  and  entry 
would  not  have  been  granted  if  the  intention  had  not 
been  to  convey  some  legal  estate ;  and  the  equity  of  r^ 
demption  was  not  of  adequate  value  to  secure  the  rent 
charge.  But  at  all  events,  if  the  recital  and  the  opera- 
tive part  dififer,  the  latter  must  prevaiL 


Sir  F,  Kelly  was  heard  in  reply. 


Cur.  adv.  vulL 


Patteson  J.,  on  a  subsequent  day  in  this  vacation 
(Juli/  6th),  delivered  the  judgment  of  the  Court. 

We  do  not  feel  it  to  be  necessary  in  this  case  to 


(a)  1  Presion  on  AbstractSt  62.»  2d  ed. 
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enter  upon  an  examination  of  the  authorities  cited  on  Q**^^**  Bench. 
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one  side  or  the  other;  because^  taking  the  rule  of  con-        " 

struction  in  the  strongest  and  most  favourable  way  for  WALiH 
the  defendants,  it  cannot  be  pressed  beyond  this :  that,  Tmvaitioii. 
when  the  words  in  the  operative  part  of  a  deed  of 
conveyance  are  clear  and  unambiguous,  they  cannot  be 
controuled  by  the  recitals  or  othei*  parts  of  the  deed. 
On  the  other  hand,  when  those  words  are  of  doubtful 
meaning,  the  recitals  and  other  parts  of  the  deed  may 
be  used  as  a  test  to  discover  the  intention  of  the  parties, 
and  to  fix  the  true  meaning  of  those  words. 

The  words  here  are  ^'  all  and  singular  the  messuages, 
lands,  tenements  and  other  hereditaments  of  them  the 
said  John  Trevanion  Pumell  Bettesworth  Trevanion  and 
John  Charles  Bettesworth  Trevanion  situate,  lying  and 
being  within  the  manor  of  Carhais,  and  also  within  the 
several  parishes  of  St.  Michael^  Carhais,  Cuhyy  Goran^ 
ProbtUy  Veryan,  St.  Teathy  and  St  Dennis,  in  the  said 
county  otComwally  and  which  are  intended  to  be  specified 
and  described  in  the  schedule  hereunder  written,  but 
which  schedule  is  not  intended  to  abridge  or  affect  the 
generality  of  the  description  hereinbefore  expressed  and 
contained."  These  words  are  not  clear  and  unambigu- 
ous :  they  may  either  include  all  the  lands  of  the  parties 
situate  in  the  manor  and  parishes  mentioned,  whether 
those  lands  be  specified  and  described  in  the  schedule 
or  not,  or  they  may  include  only  such  lands  in  the  same 
manor  and  parishes  as  are  virtually  and  in  substance 
specified  and  described  in  the  schedule,  though  they 
may  be  imperfectly  and  inaccurately  so  specified  and 
described.  The  latter  meaning  is  the  more  sensible 
and  probable  one  to  be  collected  from  the  words  used, 
independently  of  any  supposed  intention  of  the  parties. 
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or  any  other  parts  of  the  deed.     At  any  rate  the  former 
meaning  is  not  clear  and  unambiguous. 

We  must  therefore  look  to  the  recitals  and  other  parts 
of  the  deed :  and,  when  we  do  so,  it  is  utterly  impossible 
to  doubt  but  that  the  parties  intended  to  confine  the  oper- 
ation of  the  deed  to  the  lands  which  were  in  mortgage 
to  the  Bank  of  England.  The  deed  recites  that  the 
TrevanionSf  father  and  son,  had  power  to  appoint  the 
lands  &c  ^^  hereinafter  appointed  and  granted,  released 
and  confirmed,  or  expressed  and  intended  so  to  be>  with 
their  rights,  members  and  appurtenances,  together  with 
other  hereditaments."  It  is  plain,  therefore^  that  it  was 
not  intended  to  pass  all  the  lands  and  hereditaments 
over  which  they  had  a  power  of  appointment.  The 
deed  afterwards  recites  a  mortgage  to  the  Bank  of 
England  of  certain  of  the  said  lands,  and  afterwards 
recites  the  intended  [marriage  of  John  Charles  Bettes^ 
worth  Trevanion  with  Miss  Trelawney^  who  had  con- 
siderable property,  and  that,  "  upon  the  treaty  for  the 
said  intended  marriage  "  it  was  '^  agreed  that  such  of  the 
hereditaments  subject  to  the  joint  appointment  of  them 
the  said  John  Trevanion  Purnell  Bettesworth  Trevanion 
and  John  Charles  Bettesworth  Trevanion  as  are  com- 
prised in  the  said  recited  indentures  of  mortgage,  and 
the  whole  of  the  said  real  and  personal  property  of  her 
the  said  Charlotte  Trelawney,  should  be  settled  to  certain 
uses  ic."  It  then  recites  that  Miss  Trelawnej/^  pro- 
perty was  to  be  settled  by  another  deed  of  even  date 
with  the  deed  in  question.  It  then  goes  on:  "Now, 
therefore,  for  carrying  into  execution  the  said  agreement, 
as  far  as  respects  such  of  the  said  hereditaments  subject 
to  the  joint  appointment  of  the  said  John  Trevanion 
Purnell  Bettesworth  Trevanion  and  John  Charles  Bettes^ 
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worth    Trevanian   as    are    hereinafter    appointed    and  Queen's  Bench. 

granted^  released  and  confirmed^  or  expressed  and  in-  * 

tended  so  to  be.  This  indenture  witnesseth  that,  in  con-        Walsh 
sideration  of  the  said  intended  marriage,  and  of  the  set-     Trbtahxok. 
tlenient  which  has  been  made  or  is  intended  to  be  made  " 
of  Miss   Trelawney*8  property,   "  they  the  said  John 
Trevanion    Purnell  Bettesworth    Trevanion   and   John 
Cliarles  Bettesworth  Trevanion^*  direct,  limit  and  ap- 
point that   **the  messuages  or  tenements,  lands  and 
other  hereditaments,  hereinafter  granted,  released  and 
confirmed,  or  expressed  and  intended  so  to  be,"  '*  shall  be 
and  remain  (but  subject  and  charged  as  hereinbefore  is 
mentioned)  to  the  uses  &c."    So  that  in  the  appointing 
part  of  the  deed,  which  is  an  operative  part  as  well 
as  the  granting  and  releasing  part,  the  lands  are  said  to 
be  subject  and  charged;   which  can  only  refer  to  the 
mortgage  to  the  Bank  of  England^  for  no  other  charge 
is  alluded  to  or  pretended  to  exist,  and  therefore  must 
be  confined  to  the  lands  in  mortgage;  and  then  fol- 
lows the  granting  and  releasing  part,  which  contains 
the  words  before  stated,  and  on  which  this  question  arises. 
Those  words,  as  far  as  the  description  of  the  parcels 
goes,  are  precisely  the  same  as  the  words  in  the  mort- 
gage deed ;  but  in  the  mortgage  deed  the  concluding 
words  are  "  which  are  specified  and  described  in  the 
schedule  hereunder  written ;  "  whereas  in  the  deed  in 
question   the  concluding   words  are   "  and  which  are 
intended  to  be  specified  and  described  in  the  schedule 
hereunder  written,  but  which  schedule  is  not  intended 
to  abridge  or  affect  the  generality  of  the  description 
hereinbefore  expressed  and  contained."     The  insertion 
of  the  word  "  and  "  makes  no  real  difference    in  the 
sense  of  the  passage ;  and  the  qualifying  words  relate 
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rjftimr  Yr.     only  to  the  operation  of  the   schedule,  and  mufit  be 

1850.        taken   in   the    latter  of   the    two  meanings   we  have 

WALfH        formerly  mentioned;  otherwise  the  appointing  part  of 

TmrnwAniov.     the  deed  and  the  granting  part  will  relate  to  d]£ferent 

lands,  which  is  absurd.    The  schedules  in  the  two  deeds 

are  identical     Now,  taking  all  these  passages  together, 

we  think  the  intention  of  the  parties  to  be  clear  beyond 

all  doubt,  as  we  have  already  intimated. 

Something  was  said  as  to  the  trusts  of  this  deed ;  the 
first  of  which  is  to  pay  an  annuity  or  rent  charge  ot 
250/.,  with  power  of  distress  and  entry ;  and  it  was  ar* 
gued  that  such  a  trust  could  never  have  been  intended  to 
apply  to  a  mere  equity  of  redemption  (for  the  mcnrtgage 
to  the  Bank  o{ England  is  in  fee),  and  therefore  that  other 
lands  not  in  mortgage  must  have  been  intended  to  be 
conveyed ;  also  that  the  rental  of  the  lands  mortgaged 
was  inadequate  to  pay  the  interest  of  the  mortgage 
money  and  the  annuity  together.  As  to  the  first  of 
those  arguments,  it  amounts  only  to  this,  that  the 
mortgagors  (the  settlors)  treat  the  lands  as  if  they  were 
their  own,  as  if  they  had  the  legal  estate  instead  of 
an  equity  of  redemption  only,  which  is  a  case  of  common 
occurrence,  though  it  may  be  that  some  difficulties 
might  arise  in  pursuing  the  remedies  by  distress  and 
entry.  Moreover,  as  the  power  of  distress  and  entry 
extends  to  all  the  lands  appointed,  and  so  will,  at  any 
rate,  include  the  mortgaged  lands,  the  difficulty  is  at 
best  but  partially  removed  by  supposing  the  other 
lands  to  pass  by  the  deed ;  even  then,  the  same  infer- 
ence would  remain  necessarily  to  be  made,  that  the 
mortgagors  had  mistaken  the  nature  of  their  present 
interest.  As  to  the  second  argument,  it  appears  by 
the  case  that  the  sum   borrowed   on  mortgage  was 
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20,000/.  at  4  per  cent,  (a),  if  paid  punctually,  so  that  the  Queen^s  Bend 

interest  would  be  800/. ;  the  annuity  being  added  would  * 

make  the  whole  charge  1050/. ;  and  the  rental  is  stated  Wamh 
to  be  1390/.  (b).  So  that  neither  of  these  arguments  are  Trivahioic. 
of  weight  enough  to  alter  our  view  of  the  intention  of 
the  parties,  or  of  the  legal  effect  of  this  deed,  which  we 
are  of  opinion  is  to  convey  only  the  lands  which  were  in 
mortgage  to  the  Bank  oi  England.  And  we  shall  certify 
this  our  opinion  to  the  High  Court  of  Chancery  ac- 
cordingly. 

The  following  certificate  was  sent. 
We  have  heard  this  case  argued  by  counsel,  and  are 
of  opinion  that  no  lands  or  hereditaments  other  than 
those  comprised  in  the  indentures  oiP  the  18th  and  19th 
days  of  July  1824,  and  the  15th  day  of  July  1825,  in 
the  pleadings  mentioned,  were  conveyed  by  the  in- 
dentures of  the  12th  and  13th  days  of  June  1827. 

J.  Patteson. 
J.  T.  Coleridge. 

W.  Eble. 
Jif/y  6th,  1850  (c> 

(a)  By  the  terms  of  the  mortgage  deeds,  the  interest  was  nominally 
5  per  cent. ;  but,  if  payment  were  made  punctually,  4  per  cent  was  to  be 
accepted. 

(6)  This  appeared  by  the  schedules  to  the  mortgage  deed  of  1824  and 
deed  of  settlement. 

(c)  Reported  by  C  Blackburn,  Eaq. 
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rommu  xr. 
1850. 


JmMe2ltt. 


Doe,   on  the  several  demises  of  Frakce  and 
Others,  against  Andrews  and  Others. 

io     T^JECTMENT.      The  demises  were   laid  in   the 
for  year  1849. 


mS^  1801,  On  the  trial,  before  Wightman  J.,  at  the  Liuerpool 
aodiwenty^OTe  Summer  assizes,  1849,  it  appeared  that  this  ejectment 
cte'eatuf ^ue^  was  brought  to  recover  possession  of  some  property  in 
iM  bad  died  Liverpool^  which  had  been  leased  in  1801,  for  three 
NowitncMWM  lives,  and  for  twenty  one  years  after  the  decease  of 
ever  knotm  the  the  survivor.  The  Icssor  of  the  plaintiff  traced  his 
pept  the  men-  title  from  the  lessor  in  1801 ;  and  the  dispute  was, 
tiwlMM(whkfa  whether  the  term  then  created  had  expired  before  the 
^J^^2uen'™  ^y  ^^  *^®  demise  or  not  This  depended  upon  the 
jnny,  there^  question  whether  the  three  lives  had  all  dropped  before 
that  he  bsd        the  year  1828  or  not. 

ever  existed.  "^ 

No  evidence*  of       Satisfactory  evidence  was  given  of  the  extinction  of 

March  for  him  . 

was  given.  two  of  the  livcs  Within  due  time.  The  contest  was 
to  nuw  the  '  as  to  the  third.  The  party  was  described  in  the  lease 
hUdMiCuiere    ^  "  Richard  Harrison^  son  of  Richard  Harrison,  of" 

h^^eWd^ce  ^^'  "  ^g^^  ^^^"^  ^^  y^s-"  i^^®  1^0^  ^^  ^^®  plaintiff 
b^  ^h^^  T*  produced  in  evidence  an  examined  copy  of  an  entry  in 
by  thow per-      a  book  kept  at  St.  Peters  church,  one  of  the  parish 

•ont  who  would 

naturally  have     churchcs  of  Liverpool  (a).    It  was  an  entry  of  the  burial 

beard  ot  bim 

had  he  been        of  Richard  Harrison,  a  pauper,  in   St.  Mary*s  Pcurish 

alivef  or  that 

March  had  been  ioeficctualiy  made  to  find  such  a  person  ;  and  that  the  mere  fact  that  no 

witneia  called  had  heard  of  him  was  not  sufficient. 

Held,  also,  that  an  entry  in  the  [Airisb  book,  kept  at  the  parish  church,  of  a  burial  in 
the  workhouse  cemetery  within  the  parish,  was  evidence  of  the  death  of  the  person  named* 
though  it  appeared  that  tbe  incumbent  sanctioned  tlie  entries  in  the  book  on  the  faith  of 
itateroents  nuide  by  others,  and  not  from  his  personal  knowledge  of  the  burials. 

(a)  The  borough  of  Liverpool  consists  entirely  of  one  parish.     T1iei« 
are  two  parish  churches  belonging  to  it,  SL  Peter  and  St,  Nteholau 
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Cemetery  in  1827.     It  was  objected  that  this  entry  in  a  Queen's  Bench. 

book  at  St  Peter*8  church  of  a  burial  at  SL  Manf%  *___ 

could  not  be  received.     To  meet  this,  the  master  of  the      ^*  ^*™- 

FftAMCK 

Liverpool  workhouse  was  called,  who  proved  that  the  ▼• 

AVDRXWS. 

cemetery  attached  to  the  workhouse  was  called  SU 
Mary\  Cemetery^  and  Avas  in  the  parish  oi  Liverpool;  and 
that  the  paupers  who  died  in  the  workhouse  were  buried 
at  the  cemetery,  and  entries  of  the  burials  were  made 
in  a  book  kept  there.  According  to  his  evidence,  this 
book  was  from  time  to  time  taken  to  the  parish  church, 
St  Peter's ;  and  from  it  the  entries  were  copied  into  the 
parish  register  by  a  clerk,  who  was  paid  Sd,  a  thousand 
for  copying  them.  Some  doubt  was  expressed  as  to  the 
witness's  knowledge  of  the  course  of  business  at  St. 
Peter^s ;  but  no  other  evidence  was  produced  on  the 
point.  The  learned  Judge  then  admitted  the  evidence. 
No  witness  was  called  who  had  ever  known  either 
Richard  Harrison  the  cestui  que  vie,  or  Richard  Har* 
rison  the  pauper  in  the  workhouse.  One  of  the  wit- 
nesses, who  at  the  time  of  the  trial  was  about  thirty 
eight  years  old,  was  grand  nephew  of  the  Richard  Har^ 
rison  described  in  the  lease  as  the  father  of  the  cestui 
que  vie.  He  had  never  known  of  the  existence  of  his 
cousin,  and  was  not  aware  of  having  any  other  relations 
now  alive. 

The  learned  Judge  directed  a  nonsuit,  subject  to 
leave  to  enter  a  verdict  for  the  plaintiff  if  there  was 
evidence,  on  which  the  jury  ought  to  have  acted,  that 
Richard  Harrison  the  cestui  que  vie  died  twenty  one 
years  before  the  day  of  the  demise. 

Martin  having  obtained  a  rule  nisi  accordingly  (a), 
the  case  was  now  argued. 

(a)  Doe  denu  George  ▼.  Jesfout  6  Eaa,  80.,  and  Doe  dem,  Lhyd  v* 
JDeakin^  4B.(f  Aid.  433.,  were  cited  in  moTing. 

VOL.  XY.  K.  8.  3d 
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Volume  XF, 

laso. 


Dovdem. 

FftAMOX 


V. 


Cramptan,  Overend  and  Brett^  for  different  defeod- 
ante,  shewed  cause.  The  copy  of  the  entry  at  the 
church  ia  not  evidence.  It  is  but  a  copied  extract  from 
the  book  kept  at  the  workhouse;  and  the  book  kept 
at  the  workhouse  itself  is  not  evidence.  The  reason 
why  an  entry  in  a  parish  register  is  evidence  of  the 
event  roistered  is^  that  the  parson^  in  the  course  of  a 
public  duty^  contemporaneously  makes  an  entry  of  aa 
event  within  his  knowledge.  Here  the  entries  were 
made  after  the  burial  by  a  person  who^  in  the  lanrr 
guage  of  the  Court  in  Doe  denu  Warren  v.  Bray  (a), 
Was  recording  a  fact  not  within  hb  own  knowledge 
but  of  which  he  received  information  from  others. 
[Patteson  J.  There  is  nothing  here  to  shew  that  the 
entry  was  not  made  by  direction  of  the  incumbent,  so 
as  to  be  his  act  Must  not  we  take  it  to  be  the  act  of 
the  incumbent^  who,  however  he  got  his  informatioii» 
had  satisfied  himself  of  the  fact  before  he  sanctiooei 
the  entry  ?  Is  there  any  authority  for  saying  thai  an 
entry  in  a  register  would  not  be  evidence  if  it  weie 
shewn  that  the  ceremony  was  performed  by  a  foreign 
clergyman,  and  that  the  incumbent  acted,  not  on  his 
own  knowledge,  but  on  the  information  of  the  cleigy* 
man  who  actually  officiated  ?]  Perhaps  it  might  be  snf* 
ficient  if  he  took  the  proper  means  of  informing  him- 
self; but,  when  he  allows  a  clerk  to  enter  names  at 
so  much  a  thousand,  a  register  so  kept  cannot  be  evi* 
dence.  [^Wiffhtman  J.  The  entry  was  produced  as 
coming  from  the  parish  register  kept  at  St.  P€ter\  one 
of  the  two  parish  churches  of  LiverpooL  It  was  of  a 
burial  in  8t  Mary*s  Cemetery  ;  and  a  witness  was  called 
to  shew  that  this  was  one  of  the  parochial  burying 
grounds  in  the  parish  of  LiverpooL     The  witness,  called 

(a)  8  27.  jr  C  SIS. 
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by  the  lessor  of  the  plaintifiP  for  this  purpose,  on  cross-  Queen*»  Bench. 

examination  gave  the  evidence  relied  on  by  the  defend-  * 

ants.  He  was  an  officer  in  the  workhouse,  who  probably  ^  ^®™* 
did  not  know  much  about  the  practice  at  the  parish  ^  ^* 
church ;  and  no  other  evidence  was  produced  by  either 
side  on  the  subject:  but  surely  the  Court  must  give 
credit  to  a  public  officer  for  having  taken  proper 
precautions  to  secure  accuracy  in  the  registration^ 
Erie  J.  The  principle  on  which  entries  in  a  register 
are  admitted  is  not  that  the  person  who  makes  the 
entry  does  it  contemporaneously  or  of  his  own  know- 
ledge. No  person  in  a  private  capacity,  however  re- 
spectable and  trustworthy,  could  make  entries  of  burials 
in  a  private  book  so  as  to  make  them  evidence  for  or 
against  strangers,  though  it  were  shewn  that  he  did 
it  in  the  most  business-like  manner  and  exclusively 
from  his  own  knowledge.  It  depends  upon  the  public 
duty  of  the  person  who  keeps  the  register  to  make  sudi 
entries  in  it,  after  satisfying  himself  of  their  truth.  If 
he  does  so  satisfy  himself,  and  makes  the  entry,  it  is 
not  open  to  the  contesting  party  to  exclude  the  evi- 
dence by  shewing  that  he  might  have  obtained  the  in- 
formation on  which  he  acted  in  a  more  businesslike 
manner.] 

Supposing  that  the  entry  was  properly  received,  and 
that  it  was  evidence  to  prove  that  a  Richard  Harrison 
died  in  the  workhouse  at  the  time  in  question,  there 
was  no  evidence  of  the  identity  of  that  Richard  with 
the  Richard  Harrison  the  cestui  que  vie  in  the  lease. 
Neither  is  there  any  independent  evidence  to  prove 
that  he  died  before  1828,  which  is  the  important  time. 
It  is  not  disputed  that  evidence  that  a  man  has  not 
been  heard  of  for  seven  years  is  evidence  that  he  is 

3d  2 
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r^kme  XK    dead ;  but  there  was  no  eridence  here  that  he  had  not 
^^^'       been  heaid  of  later  than  1828.     There  was  not,  mdeed. 


0OK  dcB.      3||y  eTidenoe  that  he  had  been  heard  of;  bat  that  does 
▼•  not  aoKrant  to  the  same  proof. 


Am 


Martin,  contrj^  was  caUed  upon  to  answer  this  but 
objection.     Unless  this  was  eyidenoe  of  the  death  of 
Bichard  Harrison,  sach  a  death  can  neyer  be  proTed  at 
alL     The  man  was  aliTe  in  1801 :  no  evidence  is  given 
that  he  was  ever  heard  of  since:  and  the  only  sur- 
viving relative  is  called^  who  never  heard  of  him  at  aD. 
That  dearly  is  some  evidence  of  his  absenting  himself 
for  seven  years,  so  as  to  bring  the  case  within  stat 
19  Car.  2.  c.  6.     [Patteson  J.     The  mere  lapse  of  time 
does  not  raise  a  presumption  of  death,  unless  you  go 
farther  and  shew  that  the  person  has  been  absent,  and 
not  heard  of  by  those  who  would  have  heard  of  him  if 
he  had  returned.     The  only  witness  called  here  was  a 
remote  coumn,   who  had   never  heard  of  this  man's 
existence,  and  who  was  a  boy  at  the  supposed  time  of 
the  death.]     If  the  man  has  no  relations^  and  if  no  one 
who  would  naturally  have  heard  of  him  exists,  which 
is  the  fact  here,  what   can  be  done?     If  every  man 
in  Liverpool  were  called  as  a  witness,  it  would  but  be 
accumulating  more  testimony  of  the  same  class  as  that 
given.     \_Coleridge  J.     My   doubt   is,   whether  >  there 
was  reasonable  evidence  of  enquiry  in  this  case.    Either 
the  lessor  of  the  plaintiff  might  have  produced  some 
person  who  would  naturally  have  heard  of  the  cestoi 
que  vie,  if  he  was  alive,  or  he  might  have  called  those 
who  had  made  search  for  such  a  person,  and  would  have 
found  him  if  he  had  existed.     WightmanJ.    No  evi- 
dence of  enquiry  was  given.]  \ 
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The  Court  (a),  on  this  ground,  made  the  rule  absolute ;    Queen*8  Bench. 

not  to  enter  a  verdict  for  the  plaintiff,  but  for  a  new 1 

trial,  costs  to  be  costs  in  the  cause  (6).  ^»ah«  * 

▼. 

Amoaiws. 


Faahcs 

Bule  absolute  for  new  trial.       .    ^• 


(a)  Patteton,  Coleridge^  Wightman  and  Erie  Js. 
(b)  Reported  by  C,  BlacMmm,  Esq. 


The  Queen  against  The  Commissioners  of  Her  june24ih. 
Majesty's  Woods,   Forests,    Land  Revenues, 
Works  and  Buildings  for  the  Time  being. 

(Ex  parte  Budge.) 

MANDAMUS  to  the  Commissioners  of  Her  Ma-  V^  Commis- 
sioners of 

jesty's  Woods,  Forests,  Land  Bevenues,  &c..  Woods  and 

.  .  Forests  g«Te 

for  the  time  being.  notices,  under 

The  writ  set  forth  the  effect  of  stat.  9  &  10  Vict    Vkt.  c  ss. 
c.  38.  (a)  ss.  1, 15,  16,  19,  22,  and  23.,  and  suggested  intended  to  ^ 
also  that  Nathan  Budge  was  seised  in  fee  of  certain  gpe^ifi^  jj^  the 
houses  and  lands  mentioned  in  the   schedule  to  the  •c^«^»l«  *«  **»* 

act,  for  the 

statute,    and  which  were  required  by  the  Commis-  p«n>?»eoJ[ 

'  .  .  forming  Bat- 

doners  for  the  time  being   for  the  purposes  of   that  t^rsea  Park. 

One  of  the 

act.     And  that  the  Commissioners,    with  the  consent  landowners  ob- 
and  approbation  of  the  Lords  of  the  Treasury,  in  pur-  damns  to  the 
suance  of  the  said  act,  gave  notice  to  N,  Budge  that  to^causeaViy 
it  was  their  intention  to  take  for  the  purposes  of  the  ^oned^un^e, 

sect.  S3,  to  as- 
sess compensation  for  bis  land.    On  return,  stating  tlie  proceedings  at  length,  (and  shewing 
that  the  defendants,  in  pursuance  of  the  act  and  on  belialf  of  the  Crown,  gave  the  notices  in 
order  to  ascertain  M'hetber  the  lands  could  be  purchased  for  the  sum  limited  by  sect.  1, 
which,  by  the  claims  sent  in,  it  appeared  they  could  not)  :  and  demurrer  to  such  return  : 

Held,  that  the  Commissioners  under  the  statute  were  acting  in  a  public  capacity,  and 
that  the  notice  given  by  them  did  not  constitute  a  quasi  contract  enforceable  by  mandamus. 
Judgment  for  defendants. 

(a)  **  To  empower  the  Commissioners  of  Her  Majesty's  Woods  to  form  a 
Royal  Park  in  Battenea  FieUU^  in  the  county  of  Surrey  **  (printed  with  tht 
Public  General  Statutes). 

3p  3 
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rotumeXr.    said  act  the  said  houses  and  lands,  and  thereby  le- 
*       quired  him,  on  or  before  the  expiration  of  one  calendar 


Ihe  QoKBv  month  &c.,  to  leave  at  their  office  a  statement  of  the 
CoMxiMiovKEs  particulars  of  his  interest  in  the  lands,  and  also  the 
and  ForaMs.  amount  of  the  sum  he  was  willing  to  receive  as  com- 
pensation therefore.  That  Budge  duly  sent  in  such 
statement,  claiming  2070/. :  that  the  Commissioners 
and  Biidge  did  not  agree  as  to  the  amount  of  compensar 
tion:  and  that  the  Commissioners  were  required  by 
him  to  issue  a  warrant  to  the  sheriff  to  sunmion  a  jury 
to  assess  the  compensation ;  which  had  not  been  done. 
The  mandatory  part  of  the  writ  was  that  they  should 
issue  such  a  warrant,  or  shew  cause  &c 

Betum.  That  the  act  of  parliament  in  the  said 
writ  mentioned  was  passed  for  the  purpose  of  carryii^ 
into  effect  a  certain  recommendation  therein  referred 
to,  namely,  that  a  Boyal  Park  should  be  formed  on 
the  site  of  certain  lands  called  at  the  time  of  passing 
the  said  act  " Battersea  Fieldsy^  in  the  parish  of  8L 
Mary^  Battersea,  in  Surrey  or  certain  parts  thereof, 
consisting,  in  the  whole,  of  300  acres  or  thereabouts, 
together  with  an  embankment  on  the  bank  of  the  river 
Thames,  That  the  site  for  and  the  boundaries  of  the 
park  described  in  the  maps  and  plans  referred  to  in 
the  said  act  comprise  300  acres  or  thereabouts,  and 
the  several  lands  and  tenements  &c.  mentioned  in  the 
schedule  to  the  said  act.  That,  shortly  after  the  pass- 
ing of  the  said  act,  the  Commissioners  for  the  time 
being  resolved  that  the  said  park  should  comprise  and 
be  co-extensive  with  the  site  and  boundaries  described 
in  the  said  maps  and  plans.  That,  in  order  to  complete 
the  Boyal  Park  described  in  the  maps  and  plans,  it 
always  was  and  will  be  necessary  to  take  and  use  the 
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several  lands  &c.  mentioned  in  the  schedule ;  and  that,  (hum's  Bench. 

after  the  passing  of  the  act  and  before  the  issuing     ___.    1 

of  the  said  writ,  the  said  Commissioners  for  the  time  '^^  Qomr 

being  did.  under  and  in  pursuance  of  the  act.  for  and  Commissioxkrs 

.  of  Woods 

on  behalf  of  the  Queen  (and  not  otherwise),  and  in  and  Forests, 
order  to  ascertain  for  their  guidance  (and  not  other- 
wise) the  gross  amount  of  purchase  money  and  com* 
pensation  which  would  be  claimed  by  the  several  persons 
mentioned  in  the  schedule  as  owners  and  lessees  for 
and  in  respect  of  taking  &c.  their  respective  lands  &c. 
mentioned  in  the  sidd  schedule,  cause  notice  in  writing 
to  be  given  to  and  served  upon  such  last  mentioned 
persons  (including  the  said  N.  Budge  as  in  the  said 
writ  mentioned)  in  the  manner  directed  by  the  said 
act,  of  their  intention  to  take  and  use,  on  behalf  of  the 
Queen,  the  last  mentioned  lands :  and  that  thereupon, 
within  one  month  &c.,  divers  of  the  persons  to  whom 
such  notices  were  so  given  delivered  to  the  Commis- 
sioners a  statement  in  writing  of  the  particulars  of 
the  estate  &c.,  and  of  the  amount  of  the  sums  of  money 
which  they  respectively  expected  and  were  willing  to 
receive  in  satisfaction  and  discharge  for  the  value  of 
such  estate  &c.  And  that  the  sums  claimed  in  and  by 
such  last  mentioned  statements  amounted  in  the  whole 
to  a  sum  exceeding  500,000/.  That,  since  the  delivery 
of  the  said  statements  as  last  aforesaid,  and  before  the 
issuing  of  the  said  writ,  the  Commissioners  ascertained, 
and  they  now  say,  that  the  expense  of  purchasing  the 
lands  &C.  mentioned  in  the  said  schedule,  of  laying  out 
and  planting  the  said  Boyal  Park,  and  of  setting  out 
and  making  the  necessary  roads  over  and  approaches  to 
the  same,  will  exceed  227,6002. ;  and  the  expense  of 
forming  the  siud  embankment  in  the  said  act  mentioned 

3  D  4 
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Voiufne  xr.    will  exceed  25,000/.    That  the  sum  of  200,000/.,  limited 

!__  by  the  said  act,  is  and  will  be  wholly  inadequate  for 

The  Qdkkit     ^^  purpose  of  making,  forming  and  completing  the 
(>»nciuioKKsi  g|^^  Royal  Park;    and  that  the  Commissioners  will 

of  Woods  "^ 

and  Forests,  not  be  able  to  make  &c.  the  same,  unless  and  until 
further  funds  are  provided  by  Parliament.  That  the 
houses  &C.  of  the  said  N.  Budge  in  the  writ  mentioned 
always  would  have  been  and  will  be  utterly  worthless 
to  our  Lady  the  Queen  unless  the  Commissioners  shall 
be  able  to  make,  form  and  complete  the  said  Boyal 
Park.  That  the  Commissioners  have  not  yet  been 
able  to  raise  the  sum  of  200,000/.  limited  by  the  said 
act.  That  the  sums  necessary  to  enable  the  Conmus- 
sioners  to  purchase,  take  and  use  the  several  lands  &a 
mentioned  in  the  schedule  will  alone  greatly  exceed 
the  sum  of  100,000^ ;  and  it  is  uncertain  whether  they 
will  be  able  to  nuse,  lay  out  or  apply  sums  of  mon^ 
sufficient  for  that  purpose  before  the  space  of  five 
years  from  the  passing  of  the  said  act  shall  have  ex- 
pired. That,  for  the  purpose  of  enabling  the  Commis- 
sioners to  carry  into  execution  the  purposes  of  the  said 
act,  the  commissioners  commonly  known  as  the  Com- 
missioners for  the  issue  of  loans  for  public  works  and 
fisheries  have,  in  pursuance  of  the  statutes  in  that 
behalf,  lent  and  advanced  to  the  said  Commissioners  of 
Woods  and  Forests  for  the  time  being  two  sums  of 
money,  amounting  together  to  49,942/.  5s.,  upon  the 
security  of  the  lands  &c.  purchased  and  to  be  purchased 
by  the  last  mentioned  Commissioners  under  the  au- 
thority of  the  said  act ;  and  that  those  sums  are  the 
only  moneys  which  they  have  been  able  to  raise,  lay 
out  or  apply  for  or  towards  the  carrying  into  execu- 
tion the  piuposes  of  the  said  act.     That  the  whole  of 
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the  sums  so  lent  and  advanced^  except  149229/.  Os,  Id.,   QueefCt  Bench. 
has  been  already  laid  out  and  applied  in  carrying  into J_  _ 


execution  the  purposes  of  the  said  act ;  and  that  the  The  Qumw 
residue,  not  so  laid  out  and  applied,  has  been  already  Commissioxbri 
appropriated  and  set  apart  by  the  last  mentioned  Com-  and  Forests, 
missioners,  partly  for  the  payment  of  debts  already 
incurred  by  them  as  such  Commissioners  for  and  on 
behalf  of  our  said  Lady  the  Queen  for  the  purpose 
of  making  &c  the  said  park,  according  to  the  said  act, 
and  partly  for  the  purchasing,  taking  and  using  lands 
&c.  mentioned  in  the  schedule,  but  not  being  the  said 
houses  &C.  of  the  said  N.  Budge^  or  any  part  thereof. 
That  the  time  at  which  the  said  Commissioners  for  the 
issue  of  loans  for  public  works  &c.  will  be  able  and 
willing  to  make  any  further  advances  to  the  Commis- 
sioners of  Her  Majesty  for  the  purposes  of  the  said 
act  is  uncertain.  That  the  Commissioners  of  Woods 
and  Forests  for  the  time  being  have  been  wholly 
unable  to  borrow  or  take  up  from  any  persons,  other 
than  the  said  Commissioners  for  the  issue  of  loans  &c., 
any  money  upon  mortgage  of  the  lands  &c.  purchased 
or  which  might  be  purchased  by  the  said  Commis- 
sioners of  Woods  and  Forests  for  the  time  being  under 
the  authority  of  the  said  act.  That  the  Commis- 
sioners of  Woods  and  Forests  have  not  in  their  hands 
any  moneys  whatsoever  arising  from  the  sale  of  the 
possessions  of  our  said  Lady  the  Queen  which  could 
have  been  or  could  be  applied  by  them  in  carrying  into 
execution  the  purposes  of  the  said  act,  or  any  or  either 
of  them,  without  detriment  and  inconvenience  to  the 
public  service. 

That  the  last  mentioned  Commissioners,  before  and 
at  the  time  of  the  passing  of  the  act,  were,  and  from 
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Voitime  XV.     thence  hitherto  have  been,  and  still  are,  a  public  board, 
'        for  the  management  of  the  affairs  of  the  woods,  forests, 


The  Qnxxv     j^j^  revenues,  works  and  buildings  of  our  said  Liady 
CoicifinioirsBs  the  Queen ;  and  that  the  notice  in  the  said  writ  men- 

ofWoodt         . 

and  FoTMti.     tioned  to  have  been  given  to  N.  Budge  was,  in  pur- 
suance of  the  sidd  act,  given  by  them  as  such  Com- 
missioners for  and  on  behalf  of  the  Queen,  and  not 
otherwise.     That  a  warrant  issued  by  them   to  the 
sheriff  or  under  sheriff  to  summon  a  jury  in  the  manner 
directed  by  the  act,  and  as  commanded  by   the  said 
writ,  would  be  a  warrant  by  the  said  Commissioneis, 
as  such  Commissioners,  for  and  on  behalf  of  our  said 
Lady  the  Queen,  and  not  otherwise ;  that  the  neces- 
sary consequence  of  issuing  such  warrant  by  them  will 
be  the  making  of  an  order,  by  the  sheriff  or  under 
sheriff  to  whom  such  warrant  shall  be  so  directed,  for 
the  payment  by  such  last  mentioned  Commissioners  of 
a  large  sum  of  money  to  the  said  N.  Budge  out  of  the 
moneys  of  our  said  Lady  the  Queen ;  that  the  issuing 
by  the  said  last  mentioned  Commissioners  of  any  such 
warrant  would,  under  the  circumstances  aforesaid,  oc» 
casion  a  wasteful  expenditure  of  the.  moneys  of  our 
Lady  the  Queen,   and  will  place  the  sud  last  men- 
tioned Commissioners  in  a  position  of  great  embarrass- 
ment    That  five  years  from  the  passing  of  the  said  act 
will  not  expire  until  August  1851. 

And,  for  the  reasons  aforesaid,  the  Commissioners  of 
Woods,  Forests,  &c.,  neither  can  nor  ought  to  issue  a 
warrant  to  the  said  sheriff,  &c.,  as  by  the  said  writ 
they  are  commanded. 

Demurrer,  assigning  causes  which  it  is  not  necessary 
to  specify. 
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The  demurrer  was  argued  in  Trinity  term,  1849  (a).    Qn#«i'«  Btnek. 

1850. 


Sir  i^.  Thesigery  for  the  prosecutor.     The  first  ob-     '"'"  ^*»^ 

jection  raised  by  the  return  seems  to  be,  that  the  Com-  ^^^"^?"I?***?*** 
^  ^    ^  ^  '      ^  of  Woods 

missloners  of  Woods  and  Forests  are  acting  for  the  and  Forests. 
Crown,  and  that  a  compliance  with  this  writ  would 
waste  the  money  of  the  Crown.  Stat.  9  &  10  Vict. 
c.  38.  8.  1.  enacts  that  the  Commissioners  of  Woods 
and  Forests  are  to  purchase  lands  to  form  this  park, 
and  that  the  park,  when  purchased,  shall  be  part  and 
parcel  of  the  possessions  and  land  revenues  of  Her 
Majesty  in  right  of  her  crown.  Now,  as,  by  statute, 
the  land  revenues  of  Her  Majesty  go  to  the  con- 
solidated fund,  the  objection  that  this  is  a  waste  of 
the   money  of  the   Crown   was  a  point  to   be   con- 

(a)  May  SOtb,  1849.  Before  Lord  Denman  C.  J.f  FeUteson,  Coleridge 
and  Erie  Js. 

Cause  was  shewn  against  the  rule  for  a  mandamus  in  Trinity  term 
{June  13th)  1848,  before  Lord  Denman  C.  J.,  Patteton^  Coleridge  and 
Erie  Js.,  by  Sir  J.  Jervis,  Attorney  General,  and  Weltby  ;  Sir  F,  The' 
tiger  and  Ogle  supporting  the  rule.  One  argument  in  opposition  to 
the  rule  was,  that  the  Crown  would  be  awarding  a  mandamus  against 
itself. 

The  judgment  of  the  Court,  making  the  rule  for  a  mandamus  absolute, 
was  delivered  in  the  ensuing  vacation  {July  13th),  by  Lord  Denman  C.  J., 
who  said,  as  to  this  point : 

It  was  argued  that  this  writ  lies  not,  because  it  would  be  directly  ad- 
dressed to  her  Majesty,  and  could  not  be  enforced.  But  we  think  that 
this  is  otherwise,  and  that  the  Commissioners  are  public  officers  invested 
with  public  duties  which  may  affect  the  rights  of  private  persons,  but 
not  without  making  just  compensation  to  them,  which  it  prescribes  the 
proper  means  of  enforcing.  Regina  v.  Powell^  tieward  of  Richmond 
manor  (I  Q,  B,  352.),  was  quoted.  In  that  case,  it  was  objected  that 
the  Queen  was  not  Lady  of  the  manor,  because  it  was  vested  in  the 
Commissioners  of  Woods  and  Forests;  and  we  thought  it  was  so  vestal 
only  for  the  purpose  of  management,  the  property  being  still  in  Her 
Majesty,  and  that  consequently  the  writ  would  have  been  addressed  to  her 
individually,  which  could  not  be.  (It  is  unnecessary  to  report  the  rest 
of  the  judgment ) 
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Volume  XV.    sidered  bj  the  Legislature  before  passing  the  act,  and 
cannot  now  arise.     But  it  is  said  that  stat.  9  &  10 


The  Qfjznx      Vict   c.  38.   $.  59.   exempts  the   Commissioners  from 
CoMMissioKXBs  personal  liability,  and  that  therefore  the  mandamus  to 

ofWoods        '^  .... 

and  Forests,  them  must  be  in  their  public  capacity  as  representing 
the  Crown ;  and  it  will  be  urged  that  such  a  writ  will 
not  lie.  [Lord  Denman  C.  J.  If  that  objection  is  well 
founded,  it  would  prevent  our  sending  a  mandamus 
to  any  officer  of  the  Crown.]  It  would :  and  the  ob- 
jection, if  valid,  would  deprive  the  prosecutor  of  all 
remedy.  Even  if  his  land  had  been  actually  taken,  he 
could  not  get  compensation  by  any  other  process  than 
a  mandamus.  But  the  objection  is  not  well  founded. 
Whenever  a  person,  whether  filling  an  office  under  the 
Crown  or  not,  has  a  statutory  duty  towards  another  per- 
son, a  mandamus  will  lie  to  compel  him  to  perform  it. 
This  was  the  principle  of  the  decision  in  Rex  v.  The 
Lords  Commissioners  of  the  Treasury  {a)y  which  case 
was  exphuned  and  followed  up  by  Coleridge  J.  in  the 
case  In  re  Baron  de  Bode  (b).  If  the  Legislature  had 
not  contemplated  that  contracts  under  stat.  9  &  10  Vict 
c.  38.  should  be  enforced  against  the  Conmiissioners  of 
Woods  and  Forests,  there  would  have  been  no  reason  for 
passing  sect.  59  to  exempt  them  from  personal  liability, 
leaving  their  liability  in  their  official  capacity  untouched. 
The  mode  of  enforcing  such  a  contract  is  by  manda- 
mus, not  against  the  Crown,  nor  against  the  Commis- 
sioners as  representing  the  Crown,  but  against  them 
as  persons  filling  an  official  capacity,  and  having  a 
statutory  power  which  it  is  their  duty  to  execute. 

The  Commissioners  were  perhaps  not  bound  to  give 
Mr.  Budge  notice  that  they  were   about  to  take  his 

(a)  AA.^E.  286.  (6)  6  DowL  P.C  776. 
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lands:  but,  having  done  so,  they  are  bound  to  com-   Qveen*M JBench. 

plete  the  transaction,  having,  by  the  necessary  effect  ' 

of  the  notice,  made  the  property  valueless  and  unim-  ^®  Qo«k 
proveable.  [  JTie  Attorney  General  Bsld  he  should  not  ^^•y'ijij*^'*" 
dispute  that,  if  the  Commissioners  were  in  the  same  and  Forests, 
position  as  the  promoters  of  a  private  company,  they 
would  be  so  bound ;  but  he  did  not  abandon  the  point, 
that,  even  assuming  them  to  be  in  the  position  of  such 
promoters,  the  impossibility  of  compliance  with  the 
writ  from  want  of  funds  would  be  an  answer.]  It  has 
been  decided  that  the  want  of  funds  is  no  answer; 
Regina  v.  The  Trustees  of  the  Luton  Roads  (a),  Re- 
ffina  y.  The  Eastern  Counties  Railway  Company  (b). 
And  here  that  fact  does  not  appear  by  the  return :  the 
Commissioners  say  that  they  have  appropriated  the 
money  in  their  hands  to  other  purposes ;  but  they  do 
not  shew  how  or  why  those  purposes  are  to  have  pri- 
ority over  the  prosecutor's  claim.  At  all  events  this 
answer  is  premature :  the  writ  commands  them  to  issue 
their  warrant,  in  order  that  a  jury  may  assess  the 
amount  of  the  prosecutor's  claim.  That  he  has  a  right 
to  have  done ;  the  Commissioners  can  do  it.  When  he 
comes  to  demand  payment  of  the  sum  so  assessed,  it 
will  be  time  enough  to  consider  from  what  source  he  is  to 
get  it. 

Sir  J.  Jervisy  Attorney  General,  contrd.  It  has 
never  yet  been  decided  that  a  mandamus  would  lie 
against  public  officers  acting  for  the  Crown.  Rex  y. 
The  Lords  Commissioners  of  the  Treasury  (c)  was  sup- 
posed at  first  to  be  a  decision  to  that  effect :  but  that 

(a)  1  Q.  B.  860.  (6)  10  A.  jf  £.  531. 

(c)  4  A,  ^E.  285. 
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Voiume  xr.     impression  was  corrected  in  Rex  v.  Lards  of  Trecawry 
1__  In  re  Hand  (a),  where  Lord  Denman  C-  J.,  speaking 

The  QvxKK     ^f  |.jj^  former  case,  says,  **  No  decision  was  given  on  the 
CaMiTOM«i»»  point  of  law  ^  (&)•     [Lord  Denman  C.  J.  I  can  scarcely 

and  Igpretta.  have  meant  that  no  decision  was  given  on  the  point  as 
to  the  Lords  of  the  Treasury  being  liable  there  to  a 
mandamus ;  for  the  Attorney  General  rested  his  oppo- 
sition to  the  rule  on  that  ground ;  and  I  thought  we 
decided  against  him,  and  were  right.]  It  was  not^  at 
all  events,  decided  on  the  record.  In  Rex  v.  Lords  of 
Treasury  In  re  Smyth  (c)  a  second  application  on  be- 
half of  that  gentleman  was  refused.  In  Rex  v.  The 
Commissioners  of  Customs  (d)^  where  a  rule  for  a  man- 
damus was  discharged,  Littledale  J.  said :  '^  The  goods 
are  in  the  hands  of  the  officers  of  the  Crown :  a  man- 
damus to  them  in  this  case  would  be  like  a  mai:idama9 
to  the  Crown,  which  we  cannot  grant."  In  JEx  parte 
Rieketts(e)  the  Court  refused  a  rule  nisi  for  a  man- 
damus to  the  Lords  of  the  Admiralty.  In  JEx  parte 
Pering(g)  also,  a  rule  for  a  mandamus  to  the  Lords  of 
the  Admiralty  was  refused,  FattesonJ.  saying:  **We 
cannot  grant  a  mandamus  to  a  public  board,  ordering 
them  to  carry  a  contract  into  effect."  The  present  writ 
proceeds  on  the  assumption  that  the  giving  of  the  notice 
formed  a  contract  between  the  prosecutor  and  the  public 
board,  and  commands  them  to  carry  this  supposed  con- 
tract into  effect.  The  only  case,  therefore,  at  all  bear- 
ing upon  the  present,  in  which  the  decision  was  favour- 
able to  the  prosecutor  is  Rex  v.  TTie  Lords  Commissionerg 
of  the  Treasury  {h):  and  that  proceeded  on  a  special 

(a)  4j1,^  JS,  984.  (ft)  4  j1.  ^  E,996. 

(c)  4  j4.4:  E.  976.  (d)  5  j4.^  E,  S80. 

(tf>  4J.iE,  999.  (g)  4A.^E.  949. 
(k)  4  J.^  E.  286. 
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groundj  the  eidstenee  of  which  is  negatived  in  the  QueaCs  Bench. 

present  return.  ^^^^- 

Batj  further5  the  prosecutor's  daim  proceeds  on  a     The  Qunx 

▼. 
misconception  of  stat.  9  &  10  Vict  c.  38.     A  private  Coumissiovies 

act^  forming  a  company  for  purposes  of  their  own,  is  and  Forests, 
in  the  nature  of  a  contract  between  the  promoters  and 
the  public:  and,  when  the  promoters  under  such  an 
act  give  notice  to  take  land,  there  is  a  sort  of  contract 
between  them  and  the  landowner :  they  are,  as  it  were, 
vendor  and  vendee ;  and  a  mandamus  will  lie  to  compel 
a  specific  performance.  But  the  Commissioners  under 
stat.  9  &  10  Vict  c.  38.  are  not  acting  for  their  own 
benefit ;  nor  are  they  in  any  sense  contracting  persons ; 
nor  are  they  purchasers.  By  sect.  15  they  are  autho- 
rised to  take  lands ;  but  it  is  *^  on  behalf  of  Her  Ma- 
jesty." The  lands  are  not  vested  in  them ;  but  by  sect. 
20  they  are,  when  sold,  to  be  conveyed  to  Her  Majesty. 
The  compensation  is  to  be  paid  on  behalf  of  Her  Ma- 
jesty: it  is  to  be  raised  by  sale  or  mortgage  of  Her 
Majesty's  lands.  Every  enactment  shews  that,  instead 
of  being  in  the  nature  of  contractors,  the  Conunissioners 
are  public  officers  acting  for  the  Crown.  There  is  no 
distinction  between  a  suit  by  or  against  public  officers 
acting  for  the  Crown  and  a  suit  by  or  against  the 
Crown  directly;  Lord  Advocate  v.  Lord  Dunglas{a). 
This  writ  in  effect,  though  indirectly,  orders  her  Ma- 
jesty to  sell  some  of  her  lands  and  purchase  others. 

Lastly,  the  return  shews  that  the  object  of  the  act 
has  failed.  It  is  impossible  from  want  of  funds  to  make 
the  park ;  and  the  Court  will  not  by  writ  compel  the 
purchase  of  the  lands  to  no  end.  [Lord  Denman  C.  J. 
To  raise  your  last  point,  it  should  appear  that  the 

(a)  9  a  J-  -F.  173. 
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Volume  xr.    scheme  waa  abandoned,  and  the  prosecutor's  lands  no 
*        longer  bound  by  the  notice;  at  present  they  are  not 


Tiie  QuEiN.     15^^-]     They  will  be  so  when  the  period  of  five  yeara 

Co>««»»"ONiRs  given  for  the  exercise  of  the  compulsory  powers  has 

and  Forests,     elapsed :  till  then  the  inconyenience  must  be  borne :  it  is 

occasioned  by  the  Act  of  Parliament,  not  by  the  notice. 

Sir  jP.  ThestgeVi  in  reply.  Rex  v.  The  Lords  Comr 
missioners  of  the  Treasury  {a)  has  not  been  distinguished 
from  the  present  case.  And  the  principle  of  that  de- 
cision stands  untouched  by  any  of  the  subsequent  cases 
cited :  each  of  them  proceeded  on  some  special  ground* 
[Lord  Denman  C.  J.  What  I  [said  in  Rex  v.  Lards  of 
Treasury  In  re  Hand{V)  was,  that  our  decision  in  Rex 
V.  The  Lords  Commissioners  of  the  Treasury  (a)  had 
given  much  dissatisfaction,  but  it  had  never  been  called 
in  question ;  and  therefore  I  adhered  to  it.  There  were 
several  cases  of  this  kind  about  that  time :  in  none  of 
them  did  we  depart  from  the  decision  in  Rex  v.  TTie  Lords 
Commissioners  of  the  Treasury  (a).  Patteson  J.  In  that 
case  the  Lords  Commissioners  admitted  that  there  was  a 
sum  of  money  in  their  hands  applicable  to  Mr.  Smyth^a 
claim.]  There  is  a  like  admission  in  the  present  case. 
The  fund  is  stated  to  be  appropriated,  not  spent. 

Cur.  adv.  vult. 

Patteson  J.,  in  this  vacation  (June  24th),  delivered 
the  judgment  of  the  Court. 

This  was  a  writ  of  mandamus  at  the  instance  of  Mr. 
Nathan  Budge,  commanding  the  defendants  to  issue  a 
warrant  to  the  sheriff  of  Surrey  to  summon  a  jury  to 
assess  the  price  to  be  given  for  lands  of  Mr.  Budge 

a)  4  A,^  E.  286.  (6)  AA.^  £.984. 
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under  the  provisions  of  the  statute  9  &  10  Vict  c.  38.  Queen's  Bench, 

for  forming  a  Royal  Park  in  Battersea  Fields.     It  ap- * 

pears  by  the  writ  that  the  defendants^  under  the  act,     ^*  Qowk 

had  given  notice  to  Mr.  Budge  that  his  lands  were  Comkisuonxrs 

.  .  ...  ofWoodi 

required ;  that  he  had  in  consequence  sent  in  his  claim  and  Forests, 
for  2070/. ;  that  he  and  the  defendants  did  not  agree 
thereon ;  and  that  he  in  consequence  required  to  have 
a  jury  summoned ;  which  the  defendants  refused.  By 
the  return  the  defendants  state  that  they  acted  only  on 
behalf  of  Her  Majesty  under  the  provisions  of  the  act ; 
that  the  sum  they  were  authorised  to  expend  was  not  to 
exceed  200^000/.  (a) ;  that  they  gave  the  notices  to  Mr. 
Budge  and  others  only  for  the  purpose  of  ascertaining 
what  sum  would  be  requisite  for  the  purchase  of  the 
lands  required  under  the  act,  and  of  determining 
whether  the  objects  of  the  act  could  be  effected ;  that 
it  seemed  probable  that  the  sum  would  greatly  exceed 
200,000/. ;  that  they  have  not  been  able  to  raise  more 
than  49,952/.,  which  has  been  expended  with  the  ex- 
ception of  14,229/. ;  and  that  that  sum  has  been  appro- 
priated partly  for  the  payment  of  debts  incurred  under 
the  act  and  partly  for  the  purchase  of  other  lands  than 
those  of  Nathan  Budge;  and  that  they  have  no  means 
of  raising  any  further  sum  at  present.  To  this  return 
there  is  a  demurrer. 

If  this  was  the  case  of  a  railway  or  other  private 
company,  no  doubt  the  return  would  be  insufficient, 
because,  notice  having  been  given  that  the  lands  were 
required,  and  a  claim  sent  in  accordingly,  a  contract 
is  entered  into,  and  the  parties  stand  in  the  relation  of 
vendor  and  purchaser.  K  the  Company  had  not  the 
means  of  paying  for  the  lands,  they  should  have  ab- 

(a)  Sect  1. 
VOL.  XY.  K.  S.  3  E 
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r^ume  xv:    stained  from  giving  notice  to  the  owner.    But  a  private 
company  to  whom  an  Act  is  granted  for  their  profit 
The  QjmoK     differs  materially  from  commissioners  appointed  under  a 
GoMicisuoKKBs  DubHc  Bct  to  do  on  behalf  of  the  executive  govern- 
mnd  Forests,    mcnt  certain  things  for  the  benefit  of  the  public ;  and 
the  principle  that  imposes  liabilities  upon  a  private  com- 
pany, as  ari^g  in  consideration  of  the  statute  granted 
to  them,  has  no  application  in  the  case  of  such  puUic 
Commissioners.     There  may  be  reason  for  hiding  a 
notice  to  treat  for  a  purchase^  when  given  by  a  private 
company  which  has  the  option  of  taking  land,  to  be  a 
declaration  of  their  option  to  take,  and  a  contract  of 
purchase,  of  which  this  Court  will  compel  specific  per> 
formance,  making  the  obligation  on  such  a  company 
reciprocal  with  the  obligation  on  the  land  owner.     But» 
in  the  case  of  Commissioners  for  the  public,  having  a 
limited  power  of  taking  land  provided  the  required 
quantity  can  be  obtained  for  a  given  sum,  a  notice  to 
treat  for  the  purchase  should  be  construed  to  be  that 
which  it  is ;  the  Commissioners  cannot  ascertain  whe- 
ther the  land  can  be  obtained  for  a  price  unless  they 
treat  for  the  purchase.     There  is  a  duty  under  the 
statute  to  open  the  treaty ;  but  it  would  defeat  the  in- 
tention of  the  Legislature  if  the  opening  of  a  treaty  was 
held  to  be  the  completion  of  the  contract     Moreover, 
if  the  ground  relied  on  for  the  prosecutor  be  that  the 
notice  is  a  contract,  this  ground  in  consistency  would 
extend  to  compelling  payment  of  the  price  as  much  as 
to  summoning  a  jury  to  ascertain  the  price ;  for,  if  the 
prosecutor's  grievance  be  that  he  is  an  unpaid  vendor, 
it  is  an  illusory  relief  to  enforce  a  right  to  ascertain 
how  much  he  would  have  to  receive  if  the  purchase 
was  now  completed,  and  to  leave  the  right  to  payment 
unsupported. 
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It  has  been  contended  that  the  prosecntor  suffibrs  a  Queen's  Setuk. 
hardship  by  reason  of  the  notice^  inasmnoh  as  his  pro-  * 

perty  is  rendered  unsaleable  and  unimproyeable  there-     ^®  ^"* 
by :  but  these  results  arise  in  truth  firom  the  passing  of  ^*?^J5!"??*** 
Uie  statute^  and  not  firom  the  giving  of  the  notice.    The    ^^  Forests, 
statute  places  the  land  at  the  option  of  the  Commis- 
sioners :  the  title  is  at  once  affected  thereby ;  and  the 
motive  for  improvement  is  taken  away:  no  material 
addition  to  these  inconveniences  arises  from  the  Com- 
nussioners  opening  a  treaty  for  the  purchase  of  the  lands5 
so  placed  at  their  option^  by  giving  the  notice. 

Upon  this  review  of  the  efiect  of  the  writ  and  the 
return,  we  are  brought  to  the  conclusion  that  the  prin- 
ciple relied  on  by  the  prosecutor  does  not  apply :  and 
our  judgment  is  for  the  defendants. 

Judgment  accordingly  (a). 

(a)  Reported  by  C,  Blacibum^  Esq. 


Whalley  against  Bramwell.  j^^llh. 

T^EBT.     The  action  was  brought  to  recover  penalties  Debt  for  pe- 

from  the  defendant  for  acting  as  a  councillor  for  stat.5&6Jr.4. 

the  borough  of  Stockport  after  having  ceased  to  be  duly  for^wting  in 

qualified.     Plea:  Nil  debet     Issue  thereon.  ^"^^^1^ 

On  the  trial,  before  Maule  J.,  at  the  Cliester  summer  ""^V^^  "^'^^^PJ^K 

being  qualified. 

assizes,  1849,  it  was  admitted  that  the  defendant  had  Defendant,  in 

1847-8,  occu- 
pied a  house 
and  warehousa  in  the  borough,  and  was  rated  for  the  two  jointly ;  and  was  a  burgess 
in  respect  of  his  occupation.  Before  the  burgess  list  for  1848-9  was  made  out,  he  «^nve 
np  the  house,  but  retained  the  warehouse,  which  was  of  sufficient  value  to  qualify  him. 
No  change  was  made  in  the  rate-book.  His  name  was  inserted  in  the  burgess  list  for 
1848-9  ;  but  the  mayor  and  assessors  expunged  it ;  and  it  was  not  put  upon  the  burgess 
roU.     After  this,  he  acted  as  councillor.     In  all  other  respects  he  was  duly  qualified. 

Held :  1.  That  the  decision  of  the  mayor  and  assessors  was  not  conclusive  as  in  his  right 
to  be  on  the  burgess  list,  within  the  meaning  of  sect.  S8 ;  S.  That  he  was,  under  the&e  cir- 
cumstances, entitled  to  be  on  the  burgess  li^  and  qualified  to  act  as  councillor. 

3e  2 
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Foiume  XV.  acted  as  councillor^  during  the  year  1848-9 ;  and  the 
point  was  whether  he  was  duly  qualified  or  not.  Evi- 
Whallet  dence  was  given  on  both  sides.  The  result  was,  that 
B&AMwxLL.^  it  was  proved,  to  the  satisfaction  of  the  learned  Judge 
and  of  the  jury,  that  the  defendant,  if  he  was  entitled  to 
be  on  the  burgess  list  made  out  in  September  1 848,  was 
duly  qualified  in  all  respects.  He  was  on  the  buigess 
roll  for  1847-8,  in  respect  of  his  occupation  of  a  public 
house  and  a  warehouse,  which  he  had  occupied  for  the 
necessary  period;  and  he  was  rated  in  respect  of  his 
occupation  of  the  two  jointly.  He  gave  up  the  occu- 
pation of  the  public  house  before  the  end  of  August 
1848,  but  retained  the  occupation  of  the  warehouse: 
no  change  was  made  in  die  rate  book.  His  name  was 
put  on  the  burgess  list  made  out  in  1848  ;  on  revision, 
it  was  struck  out  on  the  ground  that  he  had  given  up 
bis  qualification;  and  he  was  not  put  on  the  burgess 
roll  for  1848-9.  He  took  no  step  to  have  this  deddon 
reviewed :  and  after  it  he  acted  as  town  councillor. 

The  jury  found  that  he  was  an  inhabitant  house- 
holder, rated  and  paying  rates,  and  that  the  value  of 
the  warehouse  which  he  had  retained  was  sufficient.  The 
learned  Judge  directed  a  verdict  for  the  plaintiff,  subject 
to  leave  to  move  to  enter  a  verdict  for  the  defendant. 

WeUhyy  in  Michaelmas  term  last,  obtained  a  rule  nisi 
accordingly. 

Evans  and  Crompton  now  shewed  cause.  Stat.  5  & 
6  JV,  4.  c.  76.  8.  53.  gives  the  right  of  action  against 
any  person  acting  as  councillor  *^  after  he  shall  cease 
to  be  qualified  according  to  the  provisions  of  this  act." 
The  qualification  for  the  office  of  councillor  is  given  by 
sect,  28 :  no  person  is  to  be  qualified  ^'  who  shall  not  be 
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entitled  to  be  on  the  burgess  list  of  such  borough.**    If,  Queen's  Bench. 

therefore,  the  defendant  ceased  to  be  entitled  to  be  on    * 

the  burgess  list,  he  ceased  to  be  qualified.  Now,  that  Wh4llkt 
question  came  before  the  mayor  and  assessors :  they  had  Bhamwilu 
competent  authority,  and  decided  that  he  was  not 
entitled  to  be  on  the  burgess  list,  and  expunged  his 
name  accordingly.  This  is  not  like  the  case  of  Regina 
y.  Dixon  (a),  where  the  name  was  omitted  by  mistake : 
here  was  an  adjudication  by  a  competent  tribunal ;  the 
defendant  might  have  had  it  reviewed ;  and  be  did  not. 
It  is  therefore  conclusive  against  him. 

Secondly,  the  decision  of  the  mayor  and  assessors 
was  right.  The  defendant's  qualification  had  been  in 
respect  of  hb  occupation  of  a  house  and  warehouse  for 
which  he  was  rated.  He  ceased  to  occupy  the  whole 
of  the  premises:  and,  though  the  warehouse  which 
he  retained  was,  according  to  the  jury,  of  sufficient 
value  to  qualify  him,  yet  he  was  not  rated  in  respect 
of  that.. 

Welsby^  contnL  Regina  v.  Dixon  {a)  was  a  stronger 
case  than  the  present :  that  was  a  case  of  quo  warranto, 
in  which  the  onus  lies  on  the  defendant  to  make  out 
his  title ;  this  is  an  action  for  penalties  in  which  the 
onus  is  the  other  way.  Regina  v.  Dixon  (a)  decides,  at 
least,  this  much  :  that  it  is  no  essential  part  of  a  coun- 
cillor's qualification  that  he  should  be  on  the  burgess 
roll  or  even  on  the  burgess  list,  and  that  it  is  suffi- 
cient if  he  be,  in  the  words  of  sect.  28,  "  entitled  to 
be  on  the  burgess  list."     The  burgess  list  and  the  bur- 

(a)  Antdy  p.  S3. 

3  £  3 
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VaUnu  XF.    gess  Toll  are  not  the  same  thing. 

'____  under  Beet  15.     The  mayor  and 

Whillit  under  sect.  18.  From  the  revi 
BuHwiLi.  roll "  is  made  oct  under  sect.  S 
dniy  qualified,  are  enrolled  in  the 
Beet  9,  the  burgeseeK.  Now  the 
and  BsaesaoTB  is  not  a  judgment 
the  defendant  is  or  is  not  entitled 
list ;  "  it  is  a  deciuon  as  to  wfaetl 
be  enrolled  and  become  a  burge 
the  pliuntiff  on  the  first  point  ass 
■ect  28,  "  entitled  to  be  on  the 
same  thing  as  "  be  a  burgess,"  i 
T.  Dixon  (a)  shews  to  be  a  mista] 
The  defendant  here  had  the 
fact.  He  was  an  inhabitant  hoi 
in  occupation  of  the  warehouse. 
Value.  He  was  rated  in  respt 
tc^ether  with  other  property,  i 
lees  rated  on  account  of  it ;  and 
can  be  found  is  that  he  did  not  i 
compel  the  mayor  to  put  him  on 
he  might  have  done,  but  whii 
shews  was  unnecessary. 


Coleridge  3.{h).  This  rule 
The  action  b  on  stat.  5  &  6  W. 
the  defendant  for  acting  as  a  ( 
ceased  to  be  qualified.     And  t 


(a)  Anti,  p.  33. 

(&)  Onlj  CokridseanA  ErU  Jt.  i 
to  Chimben. 
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lied  upon  is.  that  be  ceased  to  be  entitled  to  be  on  Queen't  Bench. 

the  burgess  list  within  the  meaning  of  sect  28.     The  * 

question  therefore  comes  to  be.  Who  aire  entitled  to  Whalwt 
be  on  the  burgess  list?  To  anawer  that  we  must  Bkaicwxll. 
look  to  sect.  15y  where  we  find  that  the  OTcrseers 
of  each  parish  are,  on  the  5th  daj  of  September,  to 
make  out  a  list,  to  be  called  "  the  burgess  list,"  of  all 
persons  who  shall  be  entitled  to  be  enrolled  in  the 
burgess  roll  of  that  year  in  respect  of  property  within 
«uch  parish.  That  refers  us  to  sect.  9,  where  we  find 
it  enacted  that  '^  every  male  person  of  full  age  who  on 
the  last  day  of  August  in  any  year  shall  have  occupied 
any  house,  warehouse,  counting-house,  or  shop  within 
any  borough  during  that  year  and  the  whole  of  each  of 
the  two  preceding  years,  and  also  during  the  time  of 
«uch  occupation  shall  have  been  an  inhabitant  house- 
holder within  the  said  borough,  or  within  seven  miles 
of  the  said  borough,  shall,  if  duly  enrolled  in  that  year 
according  to  the  provisions  hereinafter  contained,  be  a 
burgess."  Though  the  provision  here  made  is  for  the 
purpose  of  declaring  who  shall  be  burgesses,  it  is  to 
this  we  must  look  to  see  who  are  entitled  to  be  en- 
rolled in  the  burgess  roll,  which  is,  by  sect.  15,  made 
the  test  of  the  present  question.  Who  are  entitled  to  be 
on  the  burgess  list  ?  Now  the  facts  in  the  present  case 
are,  that  the  defendant  was,  during  all  the  required 
time,  an  inhabitant  householder.  He  occupied  during 
the  required  time  premises  consisting  of  a  public  house 
and  a  warehouse.  He  was  rated  in  respect  of  his 
occupation  of  these  premises.  He  continued  so  rated ; 
and  he  had  paid  the  rates.  Before  the  last  day  of 
Augusty  he  gave  up  the  occupation  of  part  of  those  pre- 
mises, namely  the  house ;  but  he  retained  the  occupation 

3£  4 
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rvhinu  XV.  of  the  residue,  that  is,  the  warehoi 
in  value.  Then  he  waa  entitled 
Whaust  arises  on  which  the  plmntiflTa 
Bmhwiu.  His  name  was  expunged  from 
and  aBsessors,  who  had  compet 
whether  he  should  be  enrolled 
not.  If  the  act  had  made  hi 
upon  whether  he  was  entitlec 
would  be  neoessarr  to  ^ve  an 
tluB ;  but  the  act  makes  it  def 
was  entitled  to  be  on  the  bui 
therefore,  does  not  arise ;  and  1 1 
on  it. 


Eble  J.  The  qnestion  is,  ' 
has  incurred  penalties  by  acting 
he  had  ceased  to  be  qualified  u 
to  see  whether  he  was  qualifiei 
whether  he  was  entitled  to  be 
that  year.  It  lies  on  the  plainti 
that  he  was  cot  so  qualified.  Tl 
for  the  pltuntifif  as  if  the  question 
burgess,  or  a  person  entitled  to  I 
But  I  think  the  intention  of  the 
refer  persons  merely  to  the  bur 
meant,  it  would  have  been  easy  h 
of  sect.  28  are  "entitled  to  be  on 
we  ^ust  look  to  sects.  15  and  9  t 
that.  To  my  mind  it  is  clear  th 
Legislature  was  that,  in  such 
parties  should  try  the  issue  whetl 
councillor  really  had  the  qualificat 
him  to  be  on  the  list,  not  mi 
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actually  got  upon  the  burgess  roll.     The  facts  here   Queen*»  Bench. 

shew  that  the  defendant  had  the  proper  qualification. .' 

It  is  said  that,  inasmuch  as  he  was  rated  for  the  entire  Wmalwy 
premises,  consisting  of  a  house  and  warehouse,  and  Bbamwili. 
ceased  to  occupy  the  house,  he  was  disqualified.  But 
in  sect.  9  there  is  this  proviso :  **  Provided  also,  that 
the  premises  in  respect  of  the  occupation  of  which  any 
person  shall  have  been  so  rated  need  not  be  the  same 
premises  or  in  the  same  parish,  but  may  be  different 
premises  in  the  same  parish  or  in  Afferent  parishes." 
As  the  defendant  occupied  the  warehouse,  and  was 
rated  in  respect  of  the  house  and  warehouse,  I  question 
whether  he  was  not  rated  in  respect  of  the  same  pre- 
mises. But,  if  a  part  of  the  entirety  is  not  the  same  as 
the  entirety,  which  seems  to  be  the  plaintiff's  point,  it 
must  be  because  they  are  Afferent ;  and,  if  so,  the  pro- 
viso applies. 

Then  the  other  point  arises.  And,  if  the  judgment  of 
the  Mayor  and  assessors  was  a  judgment  in  rem,  the 
argument  of  the  plaintiff  would  be  a  good  one.  But, 
if  the  Legislature  had  meant  their  decision  to  be  con- 
clusive, it  would  not  have  referred  us  to  the  question 
whether  he  was  entitled  to  be  on  the  list,  which  seems 
to  have  been  done  for  the  purpose  of  giving  an  op- 
portunity for  subsequent  enquiry.  I  must  say  that 
the  facts  in  Regina  v.  Dixon  {a)  were  very  strong  to 
shew  that  this  was  expedient;  for  that  which  hap- 
pened there  by  accident  may  in  other  cases  happen  by 
design. 

I  think  that  the  proper  construction  of  the  statute  is 
to  give  full  effect  to  the  words  **  entitled  to  be  on  the 

(a)  AdUiP  ss.  .    : 
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▼. 


Kole  ahflohitc(^^ 


(a)  Reported  bj  C  BlatUmm^  Eiq. 


^^^^  Williams  against  Morgan. 

On  an  issue  T>  EPLEY IN.    Avowry  for  distress  damage  feasant  in 

taken  upon  XV 

liberumtene-  Gamllwyd,  alleging  the  locus  in  quo  to  be  the 

question' being  freehold  of  One  Davtes.   Flea  in  bar,  traversing  Damei% 

whether  the  /»      i    1 1       t           ^i_ 

]ocus  in  quo  ireehold.     Issue  thereou. 

noparoBf  ©r  There  were  also  pleas  in  bar,  that  the  plaintiff  occupied 

^J^^P"^'  a  close  called    Trebanog-ycha,  the  freehold  of  DavUSf 

conveyed  to  an  ^nd  claiming  as  appurtenant  to  Trebanag^ycha  rights  of 

ancestor  of 

the  alleged  common  OYcr  a  larger  close  of  which  the  locus  in  quo 

freeholder,  an 

agreement  pre  was  porccL     As  to  these  pleas,  issues  were  joined  on 

liminary  to  the  ^                      -  ^,        •    i  ^     i» 

conveyance,  traverses  01  the  nght  01  common, 

the  locus  in  C)n  the  trial,  before  Piatt  B.,  at  the  summer  assizes 

quo  ^**^®J^^  for  Brecknockshire^  1849,  evidence  was  produced  on  both 

as  part  of  the  g^^jg .  ^^j  ^  vcrdict  was  fouud  for  the  defendant. 

Und  to  be  sold, 

is  not  admia-  Under  the  issues  taken  on  the  right  of  common,  the 

sible  evidence 

for  the  purpose  plaintiff,  to  prove  his  right,  offered  in  evidence  the  le- 

%vhat  was  con-  cord  of  a  causc  of  Morgan  v.  Williams.    The  parties  in 

^^^Sembie»  that,  ^^^^  6^i^>  though  bearing  the  same  names  as  the  present 

whethcToie  defendant  and  plaintiff,   were   not   the  same  persons. 

^*^"P'**'  **^  That  also  was  an  action  of  replevin,  for  cattle  taken  in 

close  JL  •  iiaOy 

as  appurtenant 

to  it,  right  of  common  in  a  tract  called  M,,  the  party  asserting  such  right  cannot  give  in 

evidence  the  verdict  in  an  action  between  strangers  to  the  depending  suit,  where  the  issue 

was,  whether  the  occupier  of  B,j  another  close  belonging  to  the  owner  of  T,,  had  a  right 

of  common  in  if.,  and  the  jury  found  for  the  commoner. 
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the  same  place.     The  pleadings  were  precisely  similar  (huen*$  JBenek. 

to  those  in  the  principal  case,  except  that  the  rights  of \^ 

common  were  claimed  as  appurtenant  to  a  dose  called      Whhajis 
Bwlfoy  also  the  freehold  of  Dames.     In  that  case,  the      Mo»oah. 
verdict  on  the  issues  joined  as  to  the  right  of  common 
was  found  for  the  plaintiff.     The  learned  Judge  re- 
jected this  evidence. 

Under  the  issue  as  to  the  freehold,  it  was  proved  that 
Davies  held  a  considerable  estate  as  devisee  in  fee 
under  a  will ;  and  it  was  not  disputed  that  he  was  a 
freeholder:  the  question  made  was,  whether  his  free* 
hold  included  Mynyddry-ghge^  of  which  the  locus  in 
quo  was  a  peart.  The  defendant,  to  prove  that  it  did, 
shewed  that  Davies's  devisor  had  occupied  the  estate 
now  held  by  Jiavies,  as  tenant  to  the  Earl  of  Jersey, 
for  a  long  term  of  years :  and  he  offered  in  evidence  a 
memorandum  by  which  the  Earl  of  Jersey  agreed  to  seU 
to  him  the  reversion  in  the  estate  which  he  then  held 
as  tenant :  in  this  agreement,  Mynydd-y-gloge  was  by 
name  described  as  parcel  of  the  estate  agreed  for.  There 
was  a  conveyance  executed  by  the  Earl  about  four  years 
after  the  date  of  this  agreement.  This  deed  was  not  in 
evidence ;  and  there  appeared  some  uncertainty  in  the 
•discussion  in  banc,  as  to  the  manner  in  which  the  fact, 
that  such  a  deed  was  executed,  had  been  proved.  It  ap- 
{)eared,  however,  that  all  parties  at  the  trial  proceeded 
on  the  supposition  that  such  a  deed  was  executed  at  that 
time.  The  learned  Judge  received  the  agreement  as 
•evidence  that  Mynydd-y^gloge  was  parcel  of  the  estate 
conveyed  by  the  Earl  of  Jersey  to  Davies^s  devisor. 

Verdict  for  defendant  on  both  issues. 

JEvanSy  in  last  Michaelmas  term,  obtained  a  rule  nisi 
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MOBQAW* 


for  a  new  trial  on  account  (amongst  other  grounds 
which  it  is  not  necessary  to  notice)  of  the  improper  re- 
ception of  the  evidence  for  the  defendant,  and  the  im« 
proper  rejection  of  the  eyidence  offered  bj  the  plainti£ 
On  June  27th,  and  this  day. 


Sir  F.  ThesigcTi  Chilton  and   W.  R.  Grave  shewed 
cause.     First :  the  record  was  properly  rejected.     The 
freeholder  ofBwlfa,  the  dominant  tenement  in  the  fonner 
action,  happens  to  be  the  same  person  as  the  freeholder 
of  Trebanoff-ycha,  the  dominant  tenement  in  the  pre- 
sent  action :  that  is  an  accident  merely  :  no  evidence  was 
given  that  the  two  tenements  were  held  by  the  same 
title,  or  were  parcel  of  the  same  manor,  or  in  any  way 
connected.     The  issues  in  the  two  actions  are  not  the 
same.     In  the  present  case  the  issue  is,  whether  there  is 
by  prescription  common  appendant  to  Trehanog^ychoj 
that  is,  whether  there  is  ground  to  presume  that  there 
once  was  a  grant  to  the  owner  of  that  close.    Now,  even 
if  the  judgment  in  the  record  of  the  other  action  could 
be  taken  to  establish  against  the  now  defendant,  who  was 
not  privy  to  it,  that  there  was  a  prescriptive  right  of 
common  appendant  to  Bwlfuj  that  fact  would  be  im- 
material on  the  present  issue.     If  an  owner  of  the  fee 
of  Blackacre  grant  to  an  owner  of  Whiteacre  a  right  of 
common,  that  fact  does  not  tend  to  prove  that  the  same 
or  some  other  owner  of  Blackacre  made  a  similar  grant 
to  an  owner  of  Greenacre,     The  record,  being  res  inter 
alios,  is  clearly  not  evidence  as  a  judgment.     But  it  is 
said  that  the  verdict  may  be  received  as  evidence  of 
reputation.     It  seems  strange  that  a  verdict  should  ever 
have  been  considered  evidence  of  reputation.     The  jury 
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may  have  found  their  verdict  on  grounds  quite  inde-  Quem*9  Benck. 

pendent  of  reputation,  and  solely  applicable  to  the  par-  * 

ticular  case.     Perhaps  it  is  too  late  now  to  question      Williams 
what  has  become  an  inveterate  rule  of  evidence ;  but  at      Moeqak. 
all  events  a  verdict  inter  alios  can  be  received  only  in  those 
cases  in  which  reputation  would  be  admissible  evidence. 
Now  the  present  is  a  question  of  a  private  right ;  and  re- 
putation is  admissible  only  when  the  question  is  public  or 
quasi  public ;  Morewood  v.  Woad{a)^  Rex  v.  Antrobu8(b), 
Pirn  V.  Currett  (c).     The  plaintiff  is  understood  to  jely 
mainly   on    Weeks  v.  Sparke  (cf).      In  that  case  the 
Judges,  in  giving  their  reasons  for  admitting  the  evi- 
dence, all  put  it  on  the  ground  that  the  right  was  in 
the  nature  of  a  public  right,   and   one  which  would 
affect  many  persons.     Lord  Ellenborough^  who  seems 
to  have  hesitated  a  good  deal  as  to  the  propriety  of 
the  decision,  says :  ^^  As  to  the  nature  of  the  right  in 
question,  I  think  it  may  be  said  in  some  sense  to  partake 
of  the  nature  of  a  public  right :  although  one  individual 
only  stands  upon  it  in  this  instance,  yet  it  is  understood 
that  there  are  others  standing  in  pari  jure  with  the  de- 
fendant ;  therefore  it  may  be  considered  in  thU  view  as 
a  question  between  the  plaintiff  and  a  multitude  of  per- 
sons."    Le  Blanc  J.  goes  no  farther  than  to  say,  '^  I 
rather  think  that  this  evidence  was  properly  admitted." 
He  gives  as  his  reason,  ^^  it  being  a  prescription  in  which 
others  are  concerned  as  well  as  the  person  claiming  it ; 
because  a  right  of  conunon  is  to  a  certain  degree  a 
public  right."    Bayley  J.  states  as  his  reason,  ^'  that  it  is 

(a)  Note  to  Boe^  Lessee  of  Didsbury  ▼•  Thomas,  14  East,  S27. 
(6)  2  J.  ^  E,  788.  793.  U)  6  M.  if  IT.  234. 

(d;  IM.^S.  679. 
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evidence  which  refers  to  the  lex  loci>  or  to  the  mode  in 
which  a  particular  disti^ict  is  to  be  used,  and  to  what  is 
the  general  right  as  it  concerns  a  multitude  of  persons 
within  that  district"  And  Dampier  J.  concludes  his 
judgment  by  saying :  '^  But  here  the  right  claimed  goes 
to  abridge  the  rights  of  all  the  persons  concerned  over 
a  large  district  of  common,  and  therefore  I  think  the 
evidence  is  admissible.''  It  is  difficult  to  collect  from 
the  report  of  Weeks  v.  Sparke{a)  in  what  manner  it 
was  shewn  there  that  the  right  did  afifect  a  multitude 
of  persons ;  but  it  is  evident  that  the  judges  all  proceed 
on  that  supposition.  Perhaps  the  fact  was  admitted, 
or  proved.  [Erie  J.  Wliether  the  fact  was  so  or  not, 
it  was  on  that  hypothesis  that  the  Court  laid  down  the 
general  rule  of  law].  In  Prichard  v.  PatceU{b)y  wh«re 
fFeeks  V.  Sparke  (a)  was  acted  upon,  the  right  did  con- 
cern many  persons ;  aud  that  was  prominently  brought 
to  the  notice  of  the  Court.  In  the  present  case,  diere 
is  nothing  in  evidence  to  shew  that  any  other  person 
is  interested  in  the  right  claimed  by  the  plaintiff. 

Secondly :  the  agreement  between  Davies's  ancestor 
and  Lord  Jersey  was  properly  received.  No  objection 
was  made  on  the  ground  that,  the  conveyance  not  being 
proved,  the  freehold  must  be  taken  to  be  still  in  the  Earl 
of  Jersey :  that  difficulty,  if  raised  at  the  trial,  would 
have  been  removed  by  evidence.  But  it  was  objected, 
as  a  general  proposition,  that  a  parol  agreement  fol- 
lowed up  by  a  deed  was  superseded  as  if  it  had  never 
been  made,  and  was  not  admissible  for  any  purpose. 
But  that  is  not  the   case.      It   is  true   that  such  a 


(o)  IM,  ^S,  679. 


(6)  10  Q.  B.  589. 
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preliminary  agreement  is  superseded  in  so  far  that  it  Queen*s  Bench. 

does  not  controul  or  affect  the  contract  recorded  in  the  * 

deed ;  Hnghes  v.  Statham  (a) :  but  the  plaintiff  has  to      Williams 
establish  that  it  was  not  admissible  for  any  object       Moeoait. 
\JPatteson  J.   Davies^s  ancestor  was  in  possession  under 
the  lease^  before  this  agreement  was  made.     It  was 
therefore  not  acted  upon  by  any  change  in  the  pos- 
session*    For  what  object  in  the  cause  do  you  say  it  was 
legitimate  evidence?]     To  prove  that  the  locus  in  quo 
was  parcel  of  what   was    sold    to  Davies^s  ancestor. 
[£rle  J.     How  does  it  prove  that  ?     Suppose  that  an 
agreement  had  been  made  for  the  sale  of  A,  and  B.,  and 
that  afterwards^  before  the  transaction  was  complete^  it 
had  been  arranged  that  B.  only  should  be  sold;  and 
accordingly  B.  only  was  included  in  the  conveyance. 
That  is  a  very  probable   case;  and  I  have  known  it 
actually  happen.     Now^  in  a  suit  respecting  the  title 
to  ^.  between  that  purchaser  and  a  third  person,  the 
purchaser  would  be   able  to  prove  complete  acts  of 
ownership  over  B. ;  and  he  could  prove  that  a  person 
not  a  party  to  the  suit  had  promised  to  convey  to  him 
both  A.  and  B.i   but  I  rather  think  such  evidence 
would  be  inadmissible  to  prove  that  A  was  actually 
conveyed,  unless  there  were  shewn  subsequent  acts  of 
ownership  on  A.  attributable  to  it.] 

Evana  and  Herbert  Jones  Serjeant,  for  the  plaintiff. 
The  verdict,  though  not  between  the  same  parties,  is 
admissible  on  the  same  ground  that  reputation  is  admis* 
sible.  It  is  suggested  that  this  is  contrary  to  principle : 
but  it  is  now  clearly  law ;  Brisco  v.  Lomax  {b) :  and 

(a)  AB.^C,  187.  (6)  8  -i.  ^  B.  198. 
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reputation  is  admissible  in  such  a  case  as  this;  ll^eekt 
Sparke(a)y  which  cannot  be  distinguished  from  the 
present  case,  and  must  be  overruled  unless  this  rule  be 
made  absolute.  Secondly:  the  agreement  was  ^ven 
in  evidence  to  prove  what  passed  by  the  conveyance. 
For  that  purpose,  it  was  not  admissible.  The  con- 
veyance itself  is  the  evidence  of  that ;  and  the  defend- 
ant, not  having  chosen  to  produce  it,  must  abide  the 
consequences. 


Patteson  J.  There  must  be  a  new  trial,  on  the 
ground  that  the  agreement  was  improperly  received 
It  was  used  to  shew  what  passed  from  the  vendor  to  the 
purchaser.  I  do  not  by  any  means  say  that  a  pre- 
liminary agreement,  followed  up  by  a  deed,  can  never 
be  evidence.  I  think  it  may  for  some  purposes  be 
evidence.  In  the  present  case,  there  was  an  interval 
of  four  years  between  the  making  of  the  agreement 
and  the  execution  of  the  conveyance.  Some  ques- 
tion might  arise  on  which  it  would  be  material  to  shew 
what  was  the  nature  of  the  possession  during  these  four 
years ;  it  might  be  necessary  to  shew  how  it  came  that 
he  who  was  at  law  leaseholder  for  a  term  of  years 
ceased  to  pay  any  rent,  or  the  like,  which  might  be  ex- 
plained by  proving  that  he  had  become  in  equity  entitled 
to  the  fee.  On  any  question  of  that  kind  the  agreement 
would  be  admissible  evidence.  But,  for  the  purpose  of 
shewing  what  passed  by  the  subsequent  deed,  the  pie- 
liminary  agreement  can  never  be  admissible.  I  am  the 
less  sorry  to  send  the  case  down  to  a  new  trial  on  such 
a  point,  as,  in  proving  soil  and  freehold,  the  conveyance 


(a)  I  M.^  S,  679. 
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ought  to  have  been  produced,  to  shew  how  the  freehold  Queen^s  Bench. 

passed  to  him  who  was  at  one  time  leaseholder ;  but  the  _      [ 

necessity  for  this  was  overlooked  at  the  triaL  My  judg-  Wilmams 
ment  is,  that  this  agreement,  having  been  received  as  Momav. 
evidence  of  what  was  conveyed,  was  improperly  received. 
It  may  be  as  well  to  say  that  I  think  the  rejection  of 
the  verdict  was  right ;  for  this  was  a  sbgle  private  right 
of  common;  and  in  that  respect  the  case  before  us 
differs  from  Weeks  v.  Sparks  (a).  But  I  do  not  con- 
sider it  necessary  to  bind  myself  to  this;  though  I 
throw  out  my  present  view  for  the  guidance  of  parties 
at  the  new  triaL 

Coleridge  J.  As  to  the  last  point,  I  shall  only 
observe  that  the  plaintiff  may  at  the  new  trial  perhaps 
shape  his  case  so  as  to  bring  it  precisely  within  fFeeks  v. 
Sparke  (a).  If  he  does  do  so,  I  hope  that  a  bill  of  ex- 
ceptions will  be  tendered,  as  it  is  desirable  that  fFeeks  v. 
Sparke  (a),  if  questioned  at  all,  should  be  questioned  in 
a  Court  of  Error. 

On  the  other  point,  I  agree  that  there  must  be  a  new 
triaL  We  must  see  for  what  purpose  this  agreement  was 
tendered  in  evidence.  It  was  to  shew  what  passed  by 
the  purchase.  I  think  it  was  not  evidence  for  that  pur- 
pose. It  was  proved  that  a  deed  was  executed,  carrying 
out  the  agreement  of  sale ;  the  contents  of  that  deed 
would  shew  what'  was  conveyed ;  and  that  deed  was  the 
proper  evidence  of  what  were  parcels  which  passed 
under  the  purchase.  Even  if  a  sufficient  ground  had 
been  laid  for  the  reception  of  secondary  evidence  of  the 
deed,  the  agreement  would  not  be  secondary  evidence 
of  it,  unless  something  was  proved  beyond  what  was 

(a)  I  M,  ^  S,  679. 
VOL.  XV.   N.  S.  3  F 
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shewn  in  the  present  case.  What  was  actually  conToyed 
depends^  not  on  the  preliminary  negociations,  but  aa 
the  terms  of  the  deed,  which  may  have  been  made  to 
Tary  from  those  of  the  agreement. 


WiGHTMAK  J*  I  should  have  hesitated  before  assent- 
ing to  the  abstract  proposition,  that  a  preliminary  agre^ 
ment  can  never  be  admissible  in  evidence  if  there  has 
been  a  subsequent  contract  carrying  it  out.  Hie 
agreement  may,  under  special  circumstances  and  for 
particular  objects,  be  evidence*  My  brother  Patteum' 
has  pointed  out  some  such  objects;  and  there  maybe* 
more.  But  in  the  present  case  the  agreement  was  put 
in  to  shew  what  was  purchased ;  and  it  is  clear  to  my 
mind  that  it  was  not  admissible  for  that  purpose.  If,^ 
in  the  course  of  the  trial,  a  point  had  arisen  on  whick 
the  agreement  was  legitimate  evidence,  the  Judge  should 
have  received  it ;  but  then  he  would  have  been  boond* 
to  tell  the  jury  that  it  was  evidence  for  that  legitimate 
purpose  only,  and  not  evidence  of  what  was  conveyed*' 
I  am  clearly  of  opinion  (hat,  for  the  purpose  of  shewing 
what  was  conveyed,  the  agreement  was  not  evidence 
because  it  was  merged  in  the  conveyance. 

On  the  other  point  I  give  no  opinion. 


Eble  J.  I  think  the  agreement  was  not  admissible 
for  the  purpose  for  which  it  was  used  :  and  I  think  that, 
on  a  question  of  the  reception  of  evidence,  we  must 
always  look  to  the  purpose  for  which  it  is  tendered* 
When  the  object  is  to  shew  what  was  conveyed,  I  think 
a  preliminary  agreement  is  not  admissible,  if  there  haa^ 
been  a  subsequent  conveyance. 

It  is  not  necessary  to  express  an  opinion  on  the  other 
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point ;  but  the  Judge  who  tries  the  cause  ought  to  know   Queen*t  Bienek, 

that  no  one  of  us  who  have  heard  the  argument  sees   

any  reason  at  present  to  think  that  the  record  was  im- 
properly rejected.  Of  course  this  opinion  is  not  bind- 
ing on  us :  but  I  at  least,  if  I  try  the  cause^  will  reject 
this  record  if  tendered  in  evidence. 

Rule  absolute  (a). 


(a)  Reported  by  C.  Blackburn^  Esq. 
See  the  next  case. 
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IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench. ) 

The  Earl  of  Dunraven  against  Llewellyn. 

TRESPASS.     The  first  count  was  for  breaking  and  On  an  issue, 
.  whether  close 

entering   plaintiff's   close,  called   Cefn  y  Fraick  c.  was  or  was 
Ryddy  in  the  parish  of  Llangeinor  in  Glamorganshire,  close,  the  fol- 

1   .  |.         -I  o  lowing  evidence 

and  trampling  down  &c.  ^„  rejected. 

That  the 
close  was  within  the  manor  of  0, ;  and  plaintiff*,  by  lease  from  the  lord,  was  possessed 
of  tlic  manor  and  all  the  common  and  waste  lands  within  the  same:  that  Af.  was  imme- 
morially  common  and  waste  of  and  in  the  manor,  and  of  grt*at  extent:  that,  adjoining  to 
and  surrounding  il/.,and  within  the  manor,  were  and  imniemorially  had  been  "very  many 
distinct  messuages,  lands  and  tenements,  severally  held  of  the  same  manor  by  several  tenants 
thereof,  respectively,  which  said  tenants,  for  the  time  being,  of  the  said  messuages,**  &c., 
**  respectively  had,  in  respect  thereof,  severally  and  respectively,  always  had,  exercised  and 
enjoyed,  and  been  entitled  to  have,'*  &c.,  "  rights  of  common  for  all  their  commonable 
cattle  in,  upon  and  throughout  Af.  ;**  and  that,  ante  litem  motam,  certain  of  such  tenants, 
deceased,  well  acquainted  with  M.  and  its  nei<(hbourhoud,  and  the  manor,  and  who,  **as 
sucb  tenants,'*  had  always  had,  &c.,  and  been  entitled  to  have,  ike,  such  rights  of  common, 
did,  while  they  were  such  tenants,  and  were  in  the  exercise  &c.,  and  so  entitled,  declare 
that  C.  was  parcel  of  Af.,  and  waste  of  the  manor. 

On  bill  of  exceptions,  stating  as  above :    Held,  that  the  evidence  was  rightly  rejected,  for 
that  the  rights  to  which  the  declarations  referred  were  not  of  a  public,  nature. 

But  Held,  that  the  evidence  was  nut  the  less  admissible  because  no  evidence  had  been 
offered  of  actual  exercise  of  the  right  of  common  on  the  lucus  in  quo  ; 

And  that  there  was  no  objection  to  it  on  the  ground  tliat  the  parties  making  the  de- 
claration had  not  competent  knowledge,  or  were  interested. 

There  is  no  general  common  law  right  of  tenants  of  a  manor  to  comnion  appendant  on 
the  waste. 
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Plea  2.  That  the  close  in  which  &c.,  at  the  times 
when  &C.,  was  not,  nor  was  any  part  of  it,  the  dose  of 
the  plaintiff,  in  manner  &c. :  conclusion  to  the  country. 
Issue  thereon. 

Plea  3.  That  the  close  in  which  &c.,  at  the  seTcnl 
times  when  &c.,  was  the  close,  soil  and  freehold  of  the 
defendant:  and  justification.  Beplication,  traverung 
the  property.     Issue  thereon. 

Other  issues  of  fact  were  joined  on  the  first  count, 
which  are  not  material  to  this  report 

There  were  also  a  second  count,  and  a  new  assign- 
ment. To  each  of  these  the  defendant  pleaded  (besides 
other  pleas  to  the  second  count,  not  now  material)  Not 
guilty ;  on  which  issues  were  joined. 

On  the  trial,  before  Flatt  B.,  at  the  Glamorgatuhin 
Summer  assizes,  1849,  a  verdict  was  found  for  the 
defendant  on  the  issues  upon  the  second  and  third  pleas 
to  the  first  count,  and  for  the  plaintiff  on  the  other 
issues  on  that  count ;  and  a  verdict  was  also  found  for 
the  defendant  on  the  issues  upon  the  pleas  of  Not 
guilty  to  the  second  count  and  the  new  assignment 
A  bill  of  exceptions  was  filed  by  the  counsel  for  the 
plaintiff. 

The  bill  of  exceptions  stated  that,  to  prove  the 
affirmative  of  the  issue  on  the  second  plea,  in  which  issue 
the  defendant  denied  that  the  close  ^mentioned  in  the 
first  count  of  the  declaration  was,  at  the  said  times  when 
&C.,  the  close  of  the  plaintiff,  and  also  to  prove  &c  (this 
became  immaterial),  and  also  to  prove  the  negative  of 
the  several  issues  respectively  joined  on  the  replications 
to  the  third  (and  certain  other)  pleas,  severally  allying 
that  the  said  closes,  in  which  &c.,  were  the  soil  and 
•freehold  of  the   several  persons  therein  respectively 
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mentioned^  the  counsel  for  the  plaintiff  gave  in  evi*  Qveen^t  BendL 

dence  that  the  said  closes  were  situate  within  a  certain  , * 

ancient  manor  called  the  manor  of  Ogmore^  and  that 
our  Lady  the  Queen,  in  right  of  Her  Duchy  of  Lan^ 
caster^  was,  before  the  said  several  times  when  &c, 
seised  in  her  demesne  as  of  fee  of  the  said  manor,  and 
of  all  the  common  and  waste  lands  within  the  same ; 
and  that,  at  the  said  several  times  when  &c.,  the  plain- 
tiff was  in  possession  of  the  siud  manor  and  common 
and  waste  lands,  under  and  by  virtue  of  a  lease  of  the 
same  thereof  made  to  the  plaintiff  by  our  said  Lady 
the  Queen ;  and  that,  among  the  commons  and  wastes 
of  and  within  the  said  manor,  there  then  was,  and  from 
time  immemorial  had  been,  a  certain  common  and  waste 
called  Mynydd  Llangeinor^  being  waste  of  and  in  the 
said  manor ;  the  same  conmion  and  waste  being  of  great 
extent,  and  of  the  continuous  length  of  more  than  three 
miles,  and  very  nearly  four  miles,  and  of  the  continuous 
breadth  of  one  mile  and  three  quarters  of  a  mile  in 
the  broadest  part  thereof;  and  further,  that,  adjoining 
to  and  surrounding  the  said  common  and  waste,  and 
within  the  same  manor,  were,  and  immemorially  had 
been,  very  many  distinct  meBsuagea,  lands  and  tene- 
ments  severally  held  of  the  same  manor  by  several 
tenants  thereof,  respectively,  which  said  tenants,  for 
the  time  being,  of  the  said  messuages,  lands  and  tene* 
ments,  respectively  had,  in  respect  thereof,  severally 
and  respectively,  always  had,  exercised  and  enjoyed^ 
and  been  entitled  to  have,  exercise  and  enjoy,  rights  of 
common  for  all  their  commonable  cattle  in  and  upon 
and  throughout  the  said  common  and  waste  of  Mynydd 
Llangeinor  ;  and  that  the  said  several  closes  in  the  said 
counts  of  the  declaration  mentioned  were  also  situate 

3f  3 


HH 


EXCH.  CH.  TRINIT7  VACATION, 


Volume  XV. 

1860. 

* 

I^ord 

;DiniAATVW 
T. 

JLlxwuxyv. 


•within  the  said  manor>  and^at  the  said  times  when  JcOy 
abutted  eastward  on  knds  of  the  defendant  and  other 
persons,  and  westward  on  the  said  common  or  waste  of 
Jfynydd  Llangeinor^  and  wore  in  part  divided  from  the 
jsaid  common  or  waste  by  a  fordable  river  or  stream 
called  the  Nant  Moel  river,  and  were  uninclosed  and 
uncultivated.  And  thereupon,  to  prove  &c  (as  before]^ 
4uid  for  the  purpose  of  shewing  that  the  said  closes  m 
which  &C.  were  parcel  of  the  said  common  and  waste 
of  Mynydd  LUmgeinor^  and  also  for  the  purpose  of 
shewing  that  thej  were  waste  of  the  manor,  the  counsel 
for  the  plaintiff  tendered  evidence  that,  before  the  said 
times  when  &c.,  and  before  this  or  any  other  suit  or 
any  sort  of  question  or  controversy  had  arisen  or  was 
contemplated  respecting  any  of  the  said  matters  to 
which  any  of  the  issues  in  this  cause  or  any  of  the 
declarations  tendered  in  evidence  as  first  afler  men- 
tbned  relate,  or  respecting  the  right  of  the  said  tenants 
as  aforesaid,  or  of  any  of  them,  to  exercise  such  rights 
of  common  as  aforesaid  upon  the  said  common  and 
waste  of  Mynydd  Llangeinor^  or  upon  any  part  thereof 
certain  deceased  tenants  of  certain  of  the  said  mes- 
suages, lands  and  tenements,  who  were  well  acquainted 
with  the  said  common  and  waste  and  its  neighbourhood, 
and  with  the  said  manor  and  its  neighbourhood,  and 
who,  as  such  tenants,  had  always  had,  exercised  and 
enjoyed,  and  been  entitled  to  have,  exercise  and 
enjoy,  such  rights  of  common  as  aforesaid  on  the 
said  common  and  waste,  did,  while  they  were  such 
tenants,  and  while  they  were  in  the  exercise  of  such 
rights  as  aforesaid,  and  were  so  entitled  thereto,  declare 
that  the  closes,  in  which  &c,  were  parcel  of  the  smI 
conunon  and  waste,  and  were  waste  of  the  manor:  To 
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which  the  counsel  for  the  defendant  objected  that  the  (bie^n*s  Bend 
Biud  evidence,  so  tendered,  was  not;  and  that  no  portion 
of  it  was,  admissible  for  either  of  the  purposes  aforcr 
said.  The  bill  of  exceptions  further  stated  that  the 
plaintiiF  offered  no  evidence  of  any  exercise  of  rights 
bj  the  lord,  or  any  of  the  said  tenants  of  the  said 
manor,  over  either  of  the  said  closes  in  which  &c., 
within  the  period  of  living  memory.  And  thereupon 
the  said  Sir  T.  J.  Piatt  then  ruled  and  decided  that 
the  said  evidence  was  not,  and  that  no  portion  of  it 
was,  admissible  for  either  of  the  purposes  aforesaid,  and 
refused  to  admit,  and  rejected,  the  same,  accordingly : 
whereupon  the  counsel  for  the  plaintiff  made  his  excep- 
tion &c  And  thereupon  also,  to  prove  the  same  issues 
so  joined  &c.  (as  before),  and  for  the  same  purposes  as 
aforesaid,  the  counsel  for  the  plaintiff  then  tendered 
other  evidence,  that,  before  the  said  times  when  &C., 
and  before  this  or  any  other  suit  &c.  (ante  litem  motam, 
as .  before),  certain  other  deceased  persons,  who  were 
resident  within  the  manor  and  in  the  neighbourhood  of 
the  said  common  and  waste  of  Mynydd  Llangeinovy  and 
were  well  acquainted  with  the  sidd  manor,  and  the 
common  and  waste  and  its  neighbourhood,  and  who 
were  not  tenants  or  occupiers  of  any  of  the  said  mes- 
suages, lands  or  tenements,  and  who  had  never  either 
exercised,  or  claimed  to  exercise,  rights  of  common  on 
the  said  common  and  waste,  did  declare  that  the  said 
closes  in  which  &c.  were  parcel  of  the  said  common 
and  waste,  and  were  waste  of  the  manor.  Objection  as 
before ;  and  rejection  of  the  evidence :   and  exception. 

Judgment  having  been  entered  for  the  defendant  in 
the  Court  of  Queen's  Bench,  error  was  brought  in  the 
Exchequer  Chamber.     Joinder  in  error. 
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The  case  was  argued  in  this  yacation  (a). 

r.  jP.  ElltSy  for  the  plaintiff  in  error  (the  plaintifi 
below).  First,  the  evidence  was  admissible ;  secondly, 
it  was  not  necessary  to  introduce  it  by  shewing  actual 
user  of  the  locus  in  quo. 

First :  the  boundaries  of  manors  and  parishes  may  be 
proved  by  evidence  of  reputation,  on  the  ground  of  the 
publicity  of  the  rights  affected  by  the  boundary :  that 
such  publicity  is  the  circumstance  which  renders  the  evi- 
dence admissible  appears]from  a  series  of  cases  including 
Weeks  V.  Sparke  (J)  and  Crease  v.  Barrett {c).  And  it 
appears  from  those  cases  that  the  public,  for  this  pur- 
pose, does  not  necessarily  mean  all  the  subjects  of  the 
realm,  but  that  the  rule  applies  where  a  great  number 
of  persons  are,  from  the  nature  of  their  rights,  in- 
terested in  the  question.  In  Weeks  v.  Sparke  {b)  a 
common  by  prescription,  as  appurtenant  to  a  messuage, 
was  pleaded ;  the  answer  was  that  the  right  of  common 
was  qualified  by  the  fact  that  several  persons,  including 
the  plaintiff,  had  a  right  at  certain  times  of  the  year  to 
till  the  common  and  hold  it  in  severance :  this  risrht  in 
the  plaintiff  was  pleaded  as  prescriptive,  in  right  of  a  mes- 
suage. It  was  held  that,  in  support  of  this  replication, 
evidence  of  reputation  might  be  given.  The  objection 
to  the  evidence  was  that  the  right  was  not  a  general  but 
a  limited  right :  but  the  evidence  was  admitted  because, 
though  one  person  insisted  uj  on  it  in  the  particular 
instance,  a  multitude  of  persons  stood  in  pari  jure  in  op- 
position to  the  right  set  up  by  the  replication  (d).  In 
Crease  v.  Barrett  (c)  the  judgment  of  the  Court  clearly 

(a)  June  ISth.     Before  Maule,  CressweU  and  Talfourd  J&,,  and  Arir* 
AUUrson  and  Plait  Bs. 

(6)  IM.^S.  679.  (c)  IC.U,^  R,  919. ;  S.  C.  5  T^rwk.  45& 

{d)  See  p.  687. 
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extends  the  meaning  of  the  word  **  public "  to  'cases  QuemU  Bench. 

where  a  limited  number  of  the  subjects  of  the  realm   *___ 

are  interested ;  only,  in  the  case  of  this  limited  pub-     ^  ^^^ 
licity,  the  class  of  persons  whose  hearsay  may  be  re-  ▼• 

ceived  appears  to  be  limited  also.  This  principle  will 
appear  from  the  different  questions  upon  which  the 
evidence  has  been  admitted.  In  Ireland  t.  Powell  (a)  it 
was  ruled  that  hearsay  was  admissible  to  shew  that  a 
particular  spot  was  within  a  parish  boundary,  though 
it  could  not  be  shewn  by  hearsay  that  houses  stood 
on  any  given  spot.  That  case  was  approved  of  in 
Bex  V.  AntrohiLS  {b).  Weeks  v.  Sparke(c)  was  acted 
upon  recently  in  Prichard  v.  Powell  (d),  where  the 
question  was  as  to  a  right  of  common  pur  cause  de 
vicinage.  In  Regina  v.  Lady  H.  B.  M.  Sutton  {e)  the 
defendants  were  charged  with  the  repair  of  a  bridge 
ratione  tenurso ;  it  was  held  that  they  might  shew  by  an 
old  verdict  (which  was  considered  to  be  in  the  nature  of 
reputation)  that  a  party  unconnected  with  the  de- 
fendants had  formerly  been  acquitted  of  such  liability. 
\Parke  B.  The  repair  of  the  bridge  touched  a  public 
right.]  It  did  so,  inasmuch  as  the  question  was  between 
a  numerous  class  of  persons,  the  inhabitants  of  the 
county,  and  the  defendant :  here  the  boundary  of  the 
waste  determines  the  right  of  the  commoners.  In  Pirn 
V.  Curell(ff)  the  Court  clearly  thought  that  reputation 
would  be  evidence  of  a  right  of  ferry :  it  is  true  that  there 
all  the  subjects  of  the  realm  were  interested  in  the  ques- 
tion :  the  case,  however,  shews  that  the  doctrine  of  hear- 
say becoming  admissible  in  consequence  of  the  publicity 
of  the  interest  is  not  confined  to  questions  of  boundary ; 

(o)  Peake's  Ev.  13.  (b)  2  J.4^  E.  788.  795. 

(c)  I  M,Jjr  S,  679.  (</)  10  Q.  B.  589.  604. 

(e)  B  J.^E.  516.  (g)  6M.^  ms^ 
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and  it  follows  that  the  evidence  is  not  more  applio* 
able  to  one  kind  of  public  boundary  than  anotheiL 
Nicholls  Y.  Parker  (a)  seems  to  be  the  first  instanoe 
of  its  application  to  the  boundary  of  a  manor.  In 
TTiamas  v.  Jenkins  {b)  it  was  applied  to  the  boundaij 
between  two  hamlets.  \_Maule  J.  Were  theae  Tillfl^  m 
well  as  hamlets  ?]  That  does  not  appear.  In  JEvami. 
Rets  (c)  the  evidence  (an  award)  was  rejected  because  it 
did  not  amount  to  reputation.  In  Doe  dem*  Padwieki, 
Skinner  {d)  evidence  of  reputation  was-  not  admitted 
in  support  of  the  proof  of  title  to  land,  parcel  of  t 
manor ;  and  the  express  ground  of  rejection  was  tkit 
the  reputation  went  merely  to  shew  the  extent  of 
the  manor.  In  Brisco  v.  Lomax{e)  reputation  was 
admitted  as  evidence  of  the  boundary  of  a  manor 
which  was  shewn  to  be  conterminous  with  a  countf. 
Assuming,  then,  that  the  publicity  of  the  right  makes 
reputation  admissible  as  evidence  of  the  boundaries  of 
counties,  manors  and  parishes,  it  must  be  admissiUe 
whenever  any  public  right  is  in  question ;  inasmuch  as 
the  principle  upon  whicli  the  admissibility  has  been 
established  is  unconnected  with  any  peculiarity  in  the 
legal  qualities  of  counties,  manors  or  parishes.  The 
boundary  in  question  here  is  not  that  of  the  whole 
manor,  but  of  a  part,  the  lord's  waste.  But  the  waste 
itself,  as  distinguished  from  the  rest  of  the  manor,  has 
the  character  of  publicity  as  completely  as  the  manor 
itself  has  as  distinguished  from  what  is  not  the  manor. 
The  waste  acquires  its  peculiar  character  here  cxcla- 
sively  from  that  which  is  public  concern,  tlie  being 
commonable.    The  question,  what  is  the  waste,  is  really 

(a)  Note  to  Doe,  Lessee  of  Didshury^  v.  Thomatt  24  EoMi,  331. 
(6)  6  A.  iS  E,  525.  (c)  lOA.^  E.  151. 

id)  3  Exck.  84.  Ce)  H  J.  4[  E.  198. 
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the  question,  what  is  the  district  liable  to  the  public  Qpem^t  Bemh* 

right  of  common.     Nothing  else,  as  far  as  this  record 

shews,  defines  it.     That  the  waste,  whatever  its  limits      ^  ^-^^ 
are,  is  subject  to  the  public  right  appears  by  the  bill  ▼• 

of  exceptions :  the  question  as  to  its  limits  is  therefore 
one  of  public  interest.  This  is  illustrated  bjr  the  case 
of  Barnes  y.  Mawson  (a),  which  is  not  distinguishable 
from  the  present.  There  the  defendant  insisted  upon 
a  division  of  land  within  a  manor,  under  the  lord  of 
which  he  made  claim,  into  old  land  and  new  land,  the 
new  land  being  that  which  formerly  had  been  waste ; 
^nd  it  was  held  that  he  might  shew  both  the  fact  of 
the  division  and  the  boundary  between  the  two  sorts  of 
land  by  parol  evidence,  that  is,  as  the  report  shews,  by 
reputation.  Lord  Ellenborough  there  said  {li)  i  "  As  to 
the  reputation  that  the  estate  was  always  termed  new 
land,  the  evidence  was  admissible,  in  the  same  way  as 
concerning  the  boundaries  of  a  manor,  to  shew  what 
was  the  boundary  of  the  new  land  within  the  ambit  of 
which  this  particular  estate  was  included."  Woolway  v. 
Rowe  (c),  where  the  lord's  perambulation  was  given  in 
evidence,  on  his  behalf,  of  the  boundary  of  the  waste  of 
his  manor,  against  a  party  claiming  part  of  the  alleged 
waste  as  his  own  soil,  is  also  an  authority  for  the 
plaintiff.  \Parhe  B.  Was  that  as  evidence  of  an  act 
of  ownership,  or  of  reputation  ?]  It  is  true  that  per- 
ambulations have  sometimes  been  treated  as  acts  of 
ownership,  and  sometimes  as  evidence  of  reputation; 
but  the  more  correct  view  seems  to  be  the  latter,  be- 
cause the  perambulation  does  not  take  place  on  the 
actual  land,  but  only  on  its  boundary,  and  is  therefore 

(a)  IM.I^  S,  77.  (*)  IM,^8,  81. 

(c)  1  A,i  E.U^. 
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not  an  user.  If  it  be  objected 
tween  the  parties  was  not  as  to 
only  08  to  the  boundaries  of  the 
duals,  the  answer  is  that  the  evi< 
porpoee  of  establislung  the  lia 
matter  of  public  right:  what  u: 
made  of  the  fact  that  these  limits 
terial  to  the  question  of  admise 
the  cases  which  have  been  cite^ 
not  the  point  immediately  in  is 
was  relied  upon  as  subsidiary  ev 
right.  The  very  objection  was 
Jenkina(a),  where  the  question  i 
the  locns  in  quo  belonged  to  the  j 
q)pearing  that  the  boundary  of  I 
identical  with  the  boundary  of  t 
admitted  the  evidence  of  repntati 
the  hamlet,  Coleridge  J.  saying,  " 
fact  was  not  to  be  proved  in  th 
subsidiary,  as  when  it  is  the  ver 
the  fact  here  was  relevant,  I  thin 
in  the  ordinary  way."  So  in  £ 
immedinte  isene  was  as  to  the  bou 
two  individuals :  but,  when  it  ap 
daiy  was  identical  with  the  be 
manors  and  two  counties,  evidei 
given  as  to  the  latter  boundary  as 
the  former.  Davies  v.  Lewh  (c), 
very  strong  authority  for  the  p 
questionable  whether  the  ruling  tl 
Secondly,  it  was  not  necessar 


{<.)  6  A.^  F.  525. 
(e)  8  Cbitl.  Rep.  535. 


(b)  8 
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for  this  evidence  by  shewing  acts  of  user  in  the  par-  Q!ueen*»  Bendu 

ticular  locus  in  quo.    The  strongest  authority  in  support   [__ 

of  the  objection  is    Weekes  v.  Sparke  (a),  where  both         ^^"^ 

Le  Blanc  J.  and  Dampier  J.  distinctly  asserted  the  ▼• 

,  n  •  Llewilltk. 

necessity  of  proving  acts  of  user  as  a  foundation  for 
evidence  of  reputation*  It  is  not  easy  to  see  how  this 
can  be  necessary^  if  reputation  be  admissible  at  all, 
except  as  adding  weight  to  the  evidence.  Perhaps  it 
will  be  found  that  the  doctrine  has  never  been  laid 
down  where  the  question  was  one  of  boundary,  -but 
only  where  it  was  one  of  a  right  to  do  some  act  Such 
a  right  has  no  existence  except  by  the  act  which  puts 
it  in  ure ;  a  reputation  of  the  right  is,  in  effect,  a  repu- 
tation of  the  act  having  been  done :  whereas  a  boundary 
is  a  distinct  geographical  fact  which  may  have  existed 
from  time  immemorial  without  being  connected  with 
any  act  Something  like  this  view  is  suggested  in 
1  Starkie  on  Evidence,  33  (3d  ed.).  "  If  the  re- 
putation or  tradition  relate  to  the  exercise  of  a  right 
or  privilege,  it  should  be  supported  by  proof  of  acts  of 
enjoyment  of  such  right  or  privilege  within  the  period 
of  living  memory ;  and  when  that  foundation  has  been 
laid,  then,  inasmuch  as  there  cannot  be  any  witnesses 
to  speak  to  acts  of  enjoyment  beyond  the  time  of  living 
memory,  evidence  is  to  be  admitted  from  old  persons 
conversant  with  the  neighbourhood  where  the  right  is 
claimed,  of  what  they  have  heard  other  old  persons, 
who  were  in  a  situation  to  know  what  the  rights  were, 
say  concerning  them."  If  this  distinction  be  not  sound, 
it  is  enough  to  say  that  Weekes  v.  Sparke  (a),  on  this 
point,  is  distinctly  overruled  in  Crease  v.  Barrett  (b). 

(a)  I  M,^  S,  679. 

(6)  1  C.  M.  4-  Ji.  919.  930. :  S.a5  Tyrwh,  458.  471,  S.    See  Repiui 
T.  iMdjf  H,  B,  M,  Sutton,  SJ.iE.  523.  and  note  (e),  ibid. 
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The  case  last  mentioned  has  not  been  questioned:  and 
it  is  remarkable  that  Mr.  Starkie  lajs  down  the  law  in 
conformity  with  it^  though  inconsistently  with  the  pa»» 
sage  before  cited.     ^  It  is  not  essential  to  the  reception 
of  such  evidence^  where  it  is  adduced  in  proof  of  a 
rights  that  a  foundation  should  previously  have  been  lud 
by  Evidence  of  enjoyment,  but  without  such  proof,  evi* 
dence  of  this  kind  is  of  little  weight."    (Vol.  i.  p.  183.) 
An  objection  was  made  at  the  trial,  and  now  appeal* 
in  the  defendant's  points,  that  the  tenants  whose  de- 
claration was  ofiered  in  evidence  were  interested  to  sup-' 
port  the  right  of  common.     It  is  not  necessary  to 
discnss  this  objection,  because  it  appears  by  the  bill  of 
exceptions  that  evidence  of  declarations  of  parties  not 
tenants  was  also  rejected.     But  the  objection  is  iin 
tenable.     It  was  disregarded  in  Nicholh  v.  Parker  («)» 
In  the  judgment  of  the  Court  in  Crease  v.  Barrett{h) 
it  is  pointed  out  that  the  parties  interested  are  pecu* 
liarly  those  whose  declarations  constitute  the  proper 
evidence  of  reputation,  on  the  ground  of  their  know*^ 
ledge.     The  declarations  here  offered  were  (if  that  be 
important)  made  before  there  was  lis  mota.     [^Maule  J« 
Some  twenty  five  years  ago,  this  point  was  muoh  de- 
bated  in  the  Court  of  Exchequer :  and  it  was  considered 
that  the  only  persons  who  are  likely  to  trouble  them* 
selves  about  such  questions  are  those  who  have  some 
interest  in  them.] 


Martifiy  contriL  The  attempt  here  is  to  gie  the 
declarations  of  deceased  parties  in  evidence  for  the  pur* 
pose  of  shewing  to  which  of  two  individuals  a  particular 


(a)  14  East,  331. 

(Jb)  I  a  M.^  n.  919. ;  S,C  5  Tyrwh  458. 
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dose  belonggj  or  what  is  the  boundary  between  the  ^^^^  J^*"*** 

lands  of  two  individuals.     The  right  of  common,  which 

is  said  to  be  public,  is,  for  any  thing  that  appears,  Dohaatxx 
merely  the  private  prescriptive  rights,  independent  of  LuEwnLnu' 
each  other,  of  a  certain  number  of  persons,  it  is  not  sidd 
how  many.  It  is  not  stated  that  they  are  copyholders^ 
nor  that  the  right  is  customary.  Reputation  is  no 
doubt  admissible  as  evidence  of  a  parochial  or  manorial; 
boimdary,  or  of  rights  properly  called  pubUc,  but  not 
as  evidence  of  private  rights.  Suppose  the  present 
defendant  had  brought  an  action  of  trespass  quare 
clausum  fregit,  for  a  trespass  on  this  locus  in  quo, 
against  a  party  who  justified  under  the  right  of  com- 
mon; and  that  some  right  of  conunon  was  admitted, 
but  it  was  a  question  whether  it  extended  to  the  locus 
in  quo :  could  it  be  shewn  that  another  person,  who  had 
also  some  right  of  common,  had  declared  that  his  own 
right  extended  over  the  locus  in  quo  ?  Even  the  proof 
that  the  defendant's  land  was  commonable  would  not 
assist  the  plaintiff  here,  because,  if  the  lord  had  granted 
part  of  his  waste  to  the  defendant  subject  to  the  exist- 
ing right  of  common,  the  right  of  common  and  the  title 
of  the  defendant  would  not  be  inconsistent. 

It  is  to  be  observed  that  the  Courts  have  always 
shewn  much  reluctance  to  admit  evidence  of  reputation. 
At  one  time,  it  seems  that  different  rules  were  sup- 
posed to  prevail  on  different  circuits,  and  evidence  of 
this  sort  was  thought  to  be  admissible  or  not  according 
to  the  circuit  on  which  the  case  occurred.  In  More^ 
wood  V.  Wood  (a)  Lord  Kenyon  held  that  evidence  of 
reputation  could  not  ^^  apply  to  private  titles,  either 

(a)  Note  to  Boe^  Le*see  ofJHddmry,  y.  Thonuu,  14  Eoit,  327. 
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with  regard  to  particular  customs  or  private  prescrip- 
tions;" and  Ashhurst  J.  agreed.  Buller  J.  agreed  that 
evidence  of  reputation  ought  not  to  be  received  ^*  ex- 
cept a  foundation  be  first  laid  by  other  evidence  of  the 
right."  That  qualification  it  certainly  is  not  easy  to 
uphold.  [Parke  B.  I  believe  we  are  all  agreed  that  the 
want  of  proof  of  an  actual  user  afiects  only  the  value  of 
the  evidence.]  It  does  not  appear  here  that  the  right 
is  a  general  right  claimed  by  the  tenants  of  the  numor 
in  that  character.  [Alderson  B.  There  may  have  been 
distinct  grants  to  each  tenant.  Talfourd  J.  And  it 
does  not  appear  that  the  rights  are  the  same.]  Nor 
does  it  appear  that  the  tenants  of  the  manor  had  any 
general  right  at  all,  or  that  the  right,  whatever  it  was, 
extended  over  the  whole  waste.  Clothier  v.  Chap' 
man  {a)  is  directly  in  point.  There  evidence  of  reputa- 
tion of  a  boundary  of  a  waste  was  rejected,  because 
the  question  was  between  one  person's  private  proper^ 
and  another's.  In  Richards  v.  Bassett  {b)  the  evidence 
of  reputation  was  rejected  because  the  declaration  was 
post  litem  motam :  but  LittUdale  J.  said :  ^^  Besides, 
the  question  in  the  cause  was.  Whether  an  individual 
had  a  right  to  the  soil  itself,  or  only  a  right  of  common 
over  it.  Now,  although  reputation  be  admitted  in  evi- 
dence in  questions  concerning  public  rights,  it  is  by  no 
means  clear  that  it  is  admissible  in  questions  of  pre- 
scriptive rights  merely  private.  In  Reed  v.  Jackson  {e) 
a  verdict  against  one  defendant  in  trespass  upon  an 
issue  of  a  justification  of  a  public  right  of  way  nega- 
tiving such  right,  was  held  to  be  evidence  in  trespass 
for  breaking  and  entering  the  same  close  against  another 

(a)  Note  to  Doe^  Lessee  of  DidAury  t.  Thomas,  14  East,  331. 
(fi)  10  B.  jr  C.  657.  663.  (c)  1  Easi,  355. 
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defendant,  who  justified  under  the  same  right ;   and   Q««wi'»  Bench, 

1  w>n 
Lawrence  J.  there  said  that  reputation  would  have  been  ]__ 

evidence  as  to  the  right  of  way  in  this  case ;  a  fortiori,      ^  ^^^ 

therefore,  the  finding  of  twelve  men  upon  their  oath ;  ^« 

^  ^  Lliwilltk. 

and  Lord  Kenyan  agreed  that  reputation  was  evidence 
with  respect  to  public  rights  claimed  as  in  that  case ; 
but  not  with  respect  to  private  rights.  So  in  this  case, 
where  the  question  was,  whether  the  plaintiff  had  a 
right  to  the  soil,  it  seems  to  me  that  reputation  was 
not  admissible  to  shew  that  he  had  a  right  of  common 
only."  In  Barnes  v.  Mawsan(a)  and  in  Weeks  v. 
Sparke  (b)  it  seems  that  the  evidence  would  not  have 
been  admitted  had  there  not  also  been  evidence  of  user. 
In  the  former  of  these  cases  it  is  not  easy  to  see  how 
reputation  was  admissible  at  all :  for,  that  a  part  of  the 
manor  was  called  New  land,  was  a  fact,  and  not  a  matter 
of  public  right.  But  the  point  was  determined  in  a 
very  summary  way,  with  little  discussion.  The  latter 
case  was  determined  according  to  the  practice  of  the 
particular  circuit :  and  Lord  Ellenborough  clearly  con- 
sidered that  there  was  no  settled  rule  of  law.  Rex  v. 
Antrobus{c)  is  in  favour  of  the  defendant;  for  there, 
though  the  custom  in  question  related  to  a  public 
matter,  —  whether  the  county  or  the  corporation  ought 
to  execute  convicts  sentenced  to  death,  —  yet,  the  ques- 
tion being  between  individuals,  the  evidence  of  reputa- 
tion was  rejected.  In  Rex  v.  Lady  IL  B,  M.  Sutton  (d) 
the  right  in  question  was  strictly  a  public  right,  and 
the  evidence  was  properly  admitted;  as  it  was  in 
Prichard  v.  Powell  (e),  the  right  of  common  pur  cause 

(a)  1  Af.  §•  5.  77.  (6)  I  Af.  4-  &  679. 

(c)  2A,  ^  E.  793.  {d)  8A,^  K  516. 

(0  10  g.  A  589. 

VOL.  XV.  N.  8.  3  O 


MH  KiaL  CH.  TKryrFT  VJUIXTVO^ 


isisa. 


je  ivaoagt  bcmi^  %  pn&Gc  ^iAZf  or.  moEe  propo^y  in 
exeme  sbr  trespus^  exsdzig  hj  castzniL.      Thamtt  i. 
^aUxu  '«)  was  &  case  ot  the  bonmiarj  of  a  kuakt; 
*'  Brum  T.  Lamax  fh  ^  of  die  bouxuiirT  of  a  mmnor  wUck 

was  abo  die  booufarr  ot*  die  coantr.     Bat  in  Crvasrv. 
BarrnnU)  die  dedazsdoDS  of  die  deceased  bscd  of  t 
maaor  were  HOC  ^uiniEttedy  in  die  dianeter  of  repotado^ 
beranae  ^  lie  was  not  yakrng  of  die  bonndazieB  of  tk 
maanar^  ^bot    ke    apoke  oolr  of   his    own    warte.' 
[Parhe  R.     If  e^ideakot  of  repntatEon  be  admiaEaUe  oi 
the  gromd  of  pablidtj,  it  woold  xan  to  f<:A>w  tbt 
prim&  fiKie  the  eridence  of  anr  deceased  persiHi  wouli 
be  adiniarible.    But  the  Courts  haTe  qualified  the  ge- 
nenditj  of  tfaia  Tiew,  by  requiring' that  sndi  deceaaei 
person   ahoiild  be  in  some  way  connected  with  the 
adbjeet  of  inquiry:    for  this^  residence  seems   to  be 
enough,  as  was  allowed  in  The  Duke  of  NewcoMik  t. 
The  Hundred  of  Brorioux  (</).]     No  stress  is  laid  oa 
that  objection,  which  goes  rather  to  the  weight  daai 
the  admissibility.     And  Crease  r.  Barrett  {c)  appears  to 
shew  that  it  is  not  necessary  to  proTe  acts  of  user  as  a 
foundation  for  evidence  of  reputation. 

T,  F,  EUU^  in  reply.  It  cannot  be  material  whe- 
ther the  common  here  was  enjoyed  as  appendant  or 
as  appurtenant  by  prescription:  the  admissibility  of 
the  evidence  depends  upon  the  publicity  of  the  interest, 
as  occasioning  general  notoriety.  It  was  not  even  left 
to  the  jury  to  admit  the  evidence  if  they  believed  that 
the  common  was  appendant.  [  Talfourd  J.  Is  not  the 
Judge  first  to  be  satisfied  of  the  fact  which  makes  the 

(a)  eA.^E.  525.  (6)  S  A,  ^  E.  198. 

(c)  \C.M,^  R.  919.  i  S,  a  5  Tyrwh.  458. 
{U)  4B,i  Ad,  273. 


XIII.  &  XIV.  VICTORIA.  807 

evidence  admissible^  and  then  to  leave  its  effect  to  the  QuemU  Bench. 

jury  ?]     That  is  so,  if  the  functions  of  the  Judge  are  in [__ 

such  a  case  analogous  to  those  which  he  exercises  where     ^i  ^^^ 

^  DoNRAVEir 

a  question  arises  whether  secondary  evidence  is  made     ,      ^- 

.  .  .  Lliwilltk. 

admissible  by  notice  to  produce  given  in  due  time. 
But  here  the  jury  might  have  been  told  not  to  regard 
the  evidence  unless  they  believed  the  fact  on  which 
its  admissibility  depended;  as  was  recently  done  by 
Coleridge  J.  («).  But,  even  supposing  the  rights  of  the 
several  tenants  here  to  be  independent  and  prescriptive, 
that  in  which  they  take  an  interest  is  the  question 
common  to  all  the  rights,  the  boundary  of  the  waste: 
and  that  constitutes  a  publicity  sufficient  to  satisfy  the 
rule.  In  Weekes  v.  Sparke  (b)  the  right  was  prescrip- 
tive, in  a  certain  number  of  persons,  not  universal  A 
custom,  however,  for  all  tenants  might  originate  in  grant, 
as  was  observed  by  Heath  J.  in  Fitch  v.  Rawling  (c) ; 
and  a  prescription  implies  a  grant  also.  [^Cresswett  J. 
There  would  be  difficulty  as  to  that  now.  Maule  J. 
Nothing  of  that  sort,  according  to  the  law  as  it  now 
stands,  could  be  shewn  by  a  grant  within  the  time  of 
legal  memory.]  It  is  enough  here  that  the  right  is 
esercised  by  tenants  of  the  manor  in  the  common  cha- 
racter of  tenants,  in  respect  of  the  tenancy.  Barnes  v. 
Mawson  (d)  has  not  been  distinguished.  Stress  has  been 
laid  upon  the  opinions  of  Lord  Kenyan  and  Ashhurst  J. 
in  Morewood  v.  Wood{e):  but  the  Court  there  was 
equally  divided;  and  the  doctrine  finally  established 
has  been  that  which  was  upheld   by  the  other  two 

(a)  Doe   dem.  Molesworth  v.  Sieeman,  9  Q.  B.  298.     But  see  Doe 
dem,  Jenkins  v.  Davies,  10  Q.  B.  SI  4. 

(b)  1  3/.  5-  S.  679.  (c)  2  ff,  BL  393. 399. 
(d)  I  M.^S.  77.                                           W  M  EaM,  327. 
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Judges.  Even  were  that  not  so,  it  is  important  to 
recollect  that  the  Courts  formerly  took  a  more  jealous 
and  less  liberal  view  of  the  admissibility  of  evidence 
than  would  now  be  adopted.  In  Clothier  v.  Chapman(a) 
the  evidence  was  offered  merely  to  shew  the  boundary 
between  the  private  estates  of  two  individuals:  no 
public  right  entered  into  the  question  of  the  boundary 
at  any  stage.  Had  there  been  such  public  rights,  the 
boundary  between  the  two  estates  might  have  been 
proved  by  reputation,  as  in  Thomas  v.  Jenkins  (b)  and 
Brisco  V.  Lomax{c),  In  Richards  v.  Bassett{d)  the 
declarations  were  rejected  as  made  post  litem  motam: 
the  extrajudicial  remarks  of  Littledale  J.  apply  to  cases 
where  the  reputation  is  as  to  a  private  right.  In  Rex  v. 
Antrobus{e)  the  persons  whose  declarations  were  re- 
jected do  not  appear  to  have  had  any  means  of  know- 
ledge, as  the  tenants  in  this  instance  had.  It  is  suggested 
that  the  existence  of  the  waste  in  the  locus  in  quo  is 
compatible  with  the  right  of  the  defendant  to  the  soil, 
inasmuch  as  the  lord  may  have  granted  it  away.  He 
might  80 :  but  the  evidence  was  not  the  less  to  be  sub- 
mitted to  the  jury. 

Cur,  adv,  vulL 


Parke  B.,  in  this  vacation  (July  8th),  delivered 
the  judgment  of  the  Court. 

The  question  in  this  case  is,  whether  my  brother 
Piatt  was  right  in  rejecting  evidence  of  reputation, 
offered  on  the  trial  before  him,  to  shew  the  title  of  the 
lord  of  the  manor  of  Ogmore  to  certain  lands  within 
the  ambit  of  the  manor. 


(a)  14  JE:aj/,  331. 
(c)  S  J,  if  E.  198. 
(e)  2A.i  E.  793. 


(b)  GA.iE,  525. 
{d)  10  B.  ff  C.  657. 
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The  evidence  was,  that  there  were  very  many  lands  Queen*t  Bench, 

and  tenements  held  of  the  manor,  the  tenants  whereof,    '____ 

in  respect  of  those  lands,  had  always  exercised  rights  of         ^'^ 
common  for  all  their  commonable  cattle  on  a  certain  ▼• 

Llkwilltn. 

waste,  adjoining  to  which  was  the  locus  in  quo;  and 
that  deceased  persons,  being  such  tenants,  and  exer- 
cising such  rights  ante  litem  motam,  declared  that  the 
locus  in  quo  was  parcel  of  the  waste.  Another  de- 
scription of  evidence  was,  that  certain  deceased  resi- 
dents in  the  manor  had  made  similar  declarations.  No 
evidence  was  given  of  the  exercise  of  the  rights  of  those 
tenants  over  the  locus  in  quo.  My  brother  IVatt  re- 
jected the  evidence,  and,  we  think,  rightly. 

In  the  course  of  the  argument  we  intimated  our 
opinion  that  the  want  of  evidence  of  acts  of  enjoyment 
of  the  rights  did  not  affect  the  admissibility  of  the 
evidence,  but  only  its  value  when  admitted.  We  also 
stated  that  no  objection  could  be  made  to  the  evidence 
on  the  ground  that  it  proceeded  from  persons  who  had 
not  competent  knowledge  upon  the  subject,  or  from 
persons  who  were  themselves  interested  in  the  question. 
The  main  inquiry  was,  whether  this  was  a  subject  of  a 
sufficiently  public  nature  to  justify  the  reception  of 
hearsay  evidence  relating  to  it 

If  this  question  had  been  one  in  which  all  the  inhabit- 
ants of  the  manor,  or  all  the  tenants  of  it,  or  a  particular 
district  of  it,  had  been  interested,  reputation  from  any 
deceased  inhabitant,  or  tenant,  or  even  deceased  residents 
in  the  manor,  would  have  been  admissible,  such  residents 
having  presumably  a  knowledge  of  such  local  customs ; 
and,  if  there  had  been  a  conunon  law  right  for  every 
tenant  of  the  manor  to  have  common  on  the  wastes  of  it, 
reputation  from  any  deceased  tenant  as  to  the  extent  of 
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FoiutneXF.    those  wastes,  and  therefore  as  to  any  particular  land 
^ *        being  waste  of  the  manor,  would  have  been  adnussible. 


^^         But,  althousch   there  are  some  books  which  state  that 
▼•  common  appendant  is  of  common  right,  and  that  com- 

ItfLBWILLTN. 

mon  appendant  is  the  common  law  right  of  every  free 
tenant  in  the  lord's  wastes,  for  example,  note  (/)  to 
Mellor  V.  Spateman  (a),  Bennett  v.  Reeve {b\  Cam,  Dig. 
Common  (B),  it  is  not  to  be  understood  that  everj  tenant 
of  a  manor  has  by  common  law  such  a  right,  but  only 
that  certain  tenants  have  such  a  right,  not  by  prescription, 
but  as  a  right  by  common  law,  incident  to  the  grant. 

This  is  explained  in  Lord  Cokeys  Commentaries  on  the 
statute  of  Merton  (c),  2  Inst.  85.      He  says :  "  By  this 
recital "  (of  that  statute)  *^  a  point  of  the  ancient  com- 
mon   law  appeareth,   that  when    a    lord    of  a  manor 
(whereon  was  great  waste  grounds)  did  enfeoff  others  of 
some  parcels  of  arable   land,  the   feoffees    ad   manu" 
tenend,  servitium  socce,  should  have  common  in  the  said 
wastes  of  the  lord  for  two  causes.     1.  As  incident  to 
the  feoffment,   for  the  feoffee  could  not  plough,  and 
manure  his  ground  without  beasts,  and  they  could  not 
be  sustained  without  pasture,  and  by  consequence  the 
tenant  should  have  common  in  the  wastes  of  the  lord 
for  his  beasts,  which  do  plough  and  manure  his  tenancy^ 
as  appendant  to  his  tenancy,  and  this  was  the  beginning 
of  common  appendant.     The  second  reason   was  for 
maintenance  and  advancement  of  agriculture,  and  tillage, 
which  was  much  favoured  in  law."     The  same  law  is 
laid  down  by  Coke  and  Foster,  1  Rol.  Abr.,  396.  L  45. 
tit.  Common  (C),  pi.  4. 

This  right,  therefore,  is  not  a  common  right  of  all 

(a)  1  tFm.  Sound.  346  d,  (6th  ed.)  (b)   WUIet,  227.  2«1 

(c)  Stat  20  H.  3.  c  4. 
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tenants,  but  belongs  only  to  each  grantee,  before  the  Queen*t  Bench. 

statute  of  quia  emptores,  of  arable  land,  by  virtue  of * 

his  individual  ffrant,  and  as  an  incident  thereto ;  and  it  ^^  ^"* 
is  as  much  a  peculiar  right  of  the  ffrantee  as  one  derived  ,  ^• 
by  express  grant,  or  by  prescription,  though  it  differs  in 
its  extent,  being  limited  to  such  cattle  as  are  kept  for 
ploughing  and  manuring  the  arable  land  granted,  and  as 
are  of  a  description  fit  for  that  purpose ;  whereas  the 
right  by  grant  or  prescription  has  no  such  limits,  and 
depends  on  the  will  of  the  grantor. 

We  are  therefore  of  opinion  that  this  case  is  pre- 
cisely in  the  same  situation  as  if  evidence  had  been 
offered  that  there  were  many  persons,  tenants  of  the 
manor,  who  had  separate  prescriptive  rights  over  the 
lord's  wastes :  and  reputation  is  not  admissible  in  the 
case  of  such  separate  rights,  each  being  private,  and 
depending  on  each  separate  prescription,  unless  the 
proposition  can  be  supported,  that,  because  there  are 
mani/  such  rights,  the  rights  have  a  public  character, 
and  the  evidence  therefore  becomes  admissible. 

We  think  this  position  cannot  be  maintained.  It  is 
impossible  to  say,  in  such  a  case,  where  the  dividing 
point  is.  What  is  the  number  of  rights  which  is  to 
cause  their  nature  to  be  changed,  and  to  give  them  a 
public  character  ? 

But  it  is  said  that  there  are  cases  which  have 
decided  that,  where  there  are  numerous  private  pre- 
scriptive rights,  reputation  is  admissible;  and  the 
case  of  Weeks  v.  Sparke{a)  is  relied  upon  as  estab- 
lishing that  proposition.  The  reasons  given  by  the 
different  Judges  in  that  case  would  certainly  not  be 

(a)  IM^S,  679. 
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Fohirne  XK  of  Brecon  ought  to  repair  that  part.     The  present- 

_  _     _  ment  was  removed  into  this  Court  by  certiorari ;  and  a 

ITie  Qunx  j^j^  jjjgj  ^j^  obtiuned  to  quash  it     In  Hilary  vaca- 

The  Inhabit-  tion,  1849  (a\ 
Baicoh. 

Talfaurd  SerjU  and  Keating  shewed  cause.  The  ques- 
tion nused  is^  whether  the  power  of  a  justice  to  present 
a  county  bridge  out  of  repair  has  been  taken  away 
or  not.  Stat  13  G.  3.  c.  78.  «.  24.  empowered  a  single 
justice  of  the  peace,  either  on  his  own  view  or  on  in^ 
formation^  to  present  at  quarter  sessions  any  highway 
or  bridge,  not  well  and  sufficiently  repured.  There 
were  earlier  enactments  on  the  same  subject ;  but  it  is 
not  necessary  to  refer  to  them.  Stat  13  G.3..  c.  78. 
related  only  to  highways  and  to  such  bridges  as,  being 
repairable  by  the  parish,  were  in  the  nature  of  high- 
ways ;  and  it  did  not  apply  to  county  bridges.  Then 
came  stat  43  G.  3.  c.  59.,  relating  to  county  bridges 
and  other  works  repairable  by  the  inhabitants  of  coun- 
ties. By  sections  1  and  2  of  that  act  the  enactments 
of  stat.  13  G.  3.  c.  78.,  relating  to  highways,  are  ex- 
tended, and  applied,  so  far  as  the  same  are  applicable, 
to  county  bridges  and  the  roads  at  the  ends  thereof,  as 
fully  and  effectually,  and  to  all  intents  and  purposes,  as 
if  they  were  therein  particularly  repeated  and  reenaeted. 
Then  came  stat  5  &  6  ^.  4.  c.  50.  s.  1.,  repealing  stat 
13  G^.  3.  c.  78.  The  contention  on  the  other  side  is,  that 
the  portion  of  stat.  43  G,  3.  c.  59.  which  gives  power 
to  the  justices  to  present  county  bridges,  similar  to  the 
power  given  by  stat.  13  G^.  3.  c.  78.  as  to  highways, 
is  also  repealed.     This  is  however  neither  the  letter 

(•)  Fehnuay  Sd.      Before   Lord  Denman   C.  J.   and    l^aUnon  J. 
(  Wightman  J.  had  gone  to  Chamberf .) 
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nor  the  spirit  of  stat  5  &  6  W.  4,  c.  50.     By  sect  5  Queen*M  Bench. 
the  word  **  highways "  in  that  act  is  declared  to  mean      *-        '-^ 
bridges;   but  county  bridges  are  expressly  excepted.     TheQoiwi 

The  statute  leaves  the  law  as  to  county  bridoces  as  it  '^^  inhAii^ 
was;  Regina  v.  Merionethshire  {a).  Bmwow. 

Alexander  and  WUles^  contr&.  The  power  of  pre~ 
sentment  given  by  stat.  13  6r.  3.  c.78.  «•  24.  was  not 
confined  to  bridges  repairable  by  the  parish.  The 
words  are  general ;  and  sect.  23  shews  that  the  le^la- 
ture  contemplated  a  general  law  applicable  to  all  bridges, 
whether  repairable  by  the  public,  or  ratione  tennne,  or 
otherwise.  But  many  of  the  enactments  of  stat  13  67. 3. 
c.  78.  are  in  terms  confined  to  highways;  and  stat 
43  6r.  3.  c.  59.9  when  it  extends  the  former  enactments, 
must  be  construed  to  mean  that  such  enactmcDts  as 
did  not  already  apply  to  bridges  should  in  future  do 
80.  Sect  64  of  stat.  13  6r.  3.  c,  78.  applies  exclusively 
to  indictments  for  the  non-repair  of  highways :  and  the 
decision  in  Regina  v.  Merionethshire  (a\  that  sect  64 
was  reenacted  by  stat.  43  G,  3.  c.  59.,  and  made  appli- 
cable to  indictments  for  non-repair  of  bridges,  is  quite 
consistent  with  tlus  argument  It  would  be  giving  an 
nnnecessary  effect  to  general  words  if  they  were  con- 
strued as  reenacting  enactments  already  in  force.  One 
justice,  therefore,  might  before  stat  43  G.  3.  c.  59. 
have  presented  a  county  bridge ;  so  he  might  after  that 
statute,  up  to  the  passing  of  stat  5  &  6  fFl  4.  c.  50. : 
but  the  power  was  given  by  stat.  13  6r.  3.  c.  78.  alone; 
and  when  that  statute  was  repealed  it  was  gone.  Stat 
5  k^  fV.  A.  c.  50.  s.  99.,  in  terms,  abolishes  the  power 

(a)  6  Q.  B.  S4S. 
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of  preaentment  as  to  highways  only :  but  s.  22  extend;! 
all  things  in  the  act  contained,  relating  to  highways,  to 
county  bridges. 

Cur.  adv.  wit. 

Lord  Denman  C.  J.,  on  a  subsequent  day  in  Hilary 
vacation  (^February  8th),  1849,  delivered  judgment. 

We  are  of  opinion  that  this  case  cannot  be  distin- 
guished from  the  case  ofReffinay.  Merionethshire  (a). 
The  point  established  there  was,  that,  notwithstanding 
the  repeal  of  stat.  13  G.  3.  c.  78.,  such  of  the  clauses  in 
that  act  as  are  applicable  are  still  to  be  taken  and  read 
as  part  of  stat.  43  G.  3.  c.  59.,  which  is  not  repealed,  be- 
cause the  legislature  has  made  them  part  of  that  latter 
act  just  as  much  as  if  they  were  actually  written  and 
printed  in  it  Now  sect.  24  of  stat.  13  (?.  3.  c.  78. 
is  applicable  to  county  bridges,  and  is  therefore  to  be 
read  as  part  of  stat.  43  G.Z.  c.  59.,  and  gives  one  jus- 
tice power  to  present  such  bridges.  The  99th  section 
of  stat.  5  &  6  fV.  A,  c.  50  does  not  take  away  that 
power ;  because  the  word  "  highways  "  in  that  section  is, 
by  the  interpretation  clause,  sect.  5,  limited  to  bridges 
which  are  not  county  bridges.  Neither  can  the  22d 
section  have  any  such  effect  as  is  contended;  that  is,  to 
shew  that  the  legislature  intended  to  repeal  so  much  of 
stat.  43  G.  3.  c.  59.  as  consists  of  clauses  incorporated 
from  stat.  13  G.  3.  c.  78.  That  section  22  was  neces- 
sary in  order  to  apply  the  provisions  of  stat.  5  &  6  fFI  4. 
c.  50.  as  to  surveyors  of  highways  and  other  matters 
to  county  bridges ;  since  it  will  be  found,  on  a  compari- 
son of  the  statutes  43  G.  3.  c.  59.  and  5  &  6  ff\  4.  e.  50., 
that  different  powers  and  provisions  are  contained  in 


(a)  6  Q.  JB.  S4S. 
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each  of  them ;  and,  unless  sach  a  clause  as  sect.  22   Queen*»  Deueu. 
had  been  introduced,  the  new  powers  and  provisions  of      *-        '-^ 
Stat  5  &  6  fT.  4.  c.  50.  would  not  have  been  applicable     '^'»«  ^"^«'* 
to  county  bridges  under  stat.  43  G.  3.  c.  59.     So  far  as    The  inhaiiit- 
the  provisions  of  stat.  5  &  6  W.A.  c  50.,  applicable  to       Bebcok. 
county  bridges,   are  inconsistent  with  those   of  stat. 
13  G^.  3.  c.  78.,  similarly  applicable,  doubtless  the  latter 
would  repeal  the   former,  both  being  virtually  incor- 
porated into  stat.  43  G.  3.  c.  59. ;  but  this  particular 
provision  as  to  presentment  of  a  county  bridge  is  not 
touched  by  any  enactment  of  stat.  5  &  6  W.A.  c.  50. 
The  judgment  must  be  for  the  Crown,  discharging  the 
rule  for  quashing  the  presentment. 

Kule  discharged. 


The  defendants  appeared  and  pleaded  Not  guilty,  F^^^i^y* 
and  the  issue  was  tried  before  Rolfe  B.  at  the  Here*  isoo. 
ford  Summer  assizes  1849  ;  when  the  jury,  by  a  special 
verdict,  found  in  substance  as  follows : 

That  the  bridge  is  a  common  and  public  bridge  over 
the  river  IVycy  and  is  situate  in  the  parish  of  Glasbury. 
That  the  parish  contains  about  8700  acres,  of  which  a 
portion,  consisting  of  about  2500  acres,  is  situate  on  the 
left  bank  of  the  f^Vye,  and  the  residue  on  the  right  bank. 
That  such  portion  of  2500  acres  is,  and  always  was,  in 
the  county  of  Radnor ;  and  that  no  portion  of  the  said 
parish  situate  on  the  said  left  bank  is,  or  ever  was,  in 
the  county  of  Brecon.  That  the  fVt/e  flows  through 
the  said  parish  in  nearly  a  north  easterly  direction 
for  about  2^  miles ;  and  that  the  mid-channel  of  the 
river  forms,  and  always  formed,  the  boundary  between 
the  counties  for  a  considerable  distance  both  above  and 
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FoiMiiM  XF.    below  the  ssid  parish^  and  also  for  about  a  itiile  of  its 

coarse  from  the  point  where  the  river  enters  the  said 

^"""    parish  down  to  a  point  called  2%^  Staunces.    That,  be- 

^^2^**"  fore  and  at  the  time  of  the  passing  of  stat.  2  &  3  JF.  4- 
Buoov.  ^^  g4,^  Ibe  boundary  of  the  said  counties  proceeded 
from  the  mid-channel  to  the  right  bank  of  the  said  river 
at  The  Stauncesy  and  then,  first  in  a  south  easterly 
direction  for  about  a  mile,  and  afterwards  in  a  north 
easterly  direction  for  about  three  quarters  of  %  mile, 
through  that  portion  of  the  said  parish  which  ia  situate 
on  the  right  bank  to  a  place  called  Healygarey  on  the 
confines  of  the  parish  of  Llanigan  in  the  county  (^ 
Brecon  (which  is  a  pigrish  lying  on  the  east  and  north 
elistem  side  of  the  parish  of  Gkubury),  and  then  re- 
turned along  the  boundary  of  the  said  parishes  of  Glat- 
bury  and  LUmigoriy  to  the  mid- channel  of  the  said  river 
at  the  point  ^there  the  said  river  passes  out  of  Gbubury 
parish.  That  the  said  boundary  thus,  up  to  the  passing 
of  the  said  act,  included  in  the  county  of  Radnor  the 
remaining  part  of  the  said  river  fFye  flowing  through 
Glasbury  parish,  and  about  470  acres  of  the  said  parish 
lying  on  the  right  bank ;  and  that  no  other  portion  of 
the  said  parish  of  Glasbury  on  the  right  bank  than  the 
said  470  acres  is,  or  ever  was,  in  the  county  of  Radnor. 
And  that  no  part  of  the  said  parish  of  Glasbury ,  whieky 
up  to  the  passing  of  the  said  act  of  2  Sf  3  TF.  ^y  was 
situate  in  Radnorshire,  was  isolated  or  detached  from  the 
remainder  of  the  said  county,  unless  the  said  portion  of 
470  acres  was  so  isolated  or  detached  (a).  That  Glas- 
bury parish  church  is  situate  within  the  last  mentioned 

(a)  The  special  Terdict  was,  during  the  course  of  the  argument,  by 
order  of  the  Court  and  consent  of  the  parties,  amended,  bj  inserting  the 
ffords  printed  in  iulics.     See  post,  p.  822.  note  (e). 
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part  of  the  said  parish ;  and  that  the  principal  portion  Qu^en't  Benek. 
of  the  village  of  Glasbury  is  situate  partly  in  such  last-      '■•        *^ 
mentioned  part  and  partly  in  GUubury  pariah  on  the     '^^  Qou« 

left  bank  of  the  river.     That  the  remainder  of  Glasbtay  The  inhabit. 

antt  of 

parish  on  the  right  bank^  over  and  above  the  said  part  Bmcoox. 
thereof  consisting  of  470  acres,  contains  about  6700 
acres ;  and  that  such  last  mentioned  portion  of  the  said 
parish  adjoins  the  portion  before  mentioned  as  contain- 
ing 470  acres,  £rom  the  Staunces  to  the  above  men- 
tioned confines  of  the  parish  of  Llanigon,  and  is,  and 
always  was,  in  the  county  of  Brecon;  and  no  part  of  it 
is,  or  ever  was,  in  the  county  of  Radnor. 

That  the  said  bridge  is  built  across  the  river  at  a 
point  between  The  Staunces  and  the  point  where  the 
boundary  of  the  said  counties,  up  to  the  passing  of  the 
sud  act  of  William  4.,  returned  to  the  mid-channel  of 
the  river  as  above  mentioned*  That  the  part  of  the 
sidd  bridge  which  is  stated  in  the  presentment  to  be 
broken,  ruinous  &&,  is  the  part  which  extends  from 
die  mid-channel  of  the  said  river  to  the  abutment  on 
the  right  bank  ;  and  that  such  part  was,  at  the  time  in 
that  behalf  in  the  presentment  mentioned,  and  still  is, 
broken,  ruinous  &a  That  the  said  bridge  is  a  timber 
bridge,  resting  on  thbteen  timber  piers  with  stone  abut- 
ments at  cither  end ;  and  that  the  abutment  on  the  right 
bank  rises  perpendicularly  from  the  edge  of  the  water 
in  a  line  with  the  right  bank  of  the  river ;  and  that 
there  is  no  water  way  through  or  under  such  abutment, 
or  except  under  the  part  of  the  bridge  which  is  of 
timber.  The  last  mentioned  abutment  and  the  road 
over  it  are  in  good  repair. 

That,  before  and  until  stat.  7  &  8  Vict  e.  61.,  the  said 
bridge  was  wholly  within  and  repairable  by  the  county 
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of  Radnor^  and  was  repidred  by  the  inhabitantfl  of  that 
county.     That,  before  the  pasiung  of  the  said  act  of 
WiUiam  4.,  all  persons  qualified  as  electors  to  TOte  for 
a  knight  of  the  shire  in  respect  of  property  within  the 
portion  of  the  said  parish  above  described  as  consisting 
of  470  acres  always  voted  in  respect  of  such  property 
for  a  knight  of  the  shire  for  the  county  of  Radnor. 
That,  ever  since  the  passing  of  the  s£ud  act  of  fV.  4., 
all  persons  qualified  as  electors  to  vote  &c  in  respect 
of  property  within  the  said  470  acres  have  been  regis- 
tered  and  have  voted,  in  respect  of  such  property,  for 
a  knight  of  the  shire  for  the  county  of  Breeoriy  and 
have  not,  nor  has  any  of  them,  been  registered  or  voted 
for  a  knight  of  the  shire  for  the  county  of  Radnor. 
That,  since  the  passing  of  the  said  act  of  7  &  8  VicL, 
no  part  of  the  portion  of  the  said  parish  above  de- 
scribed as  consisting  of  470  acres  has  been  assessed  to 
the  county  rate  for  Radnor,  nor  to  the  county  rate  for 
Brecon.    That  the  poor  and  highway  rates  made  upon 
the  inhabitants  of  the  last  mentioned  portion  have  al- 
ways been  allowed  by  the  justices  for  the  county  of 
Radnor  and  not  by  the  justices  for  Brecon,  and  have 
been  collected  by  and  paid  to  the  officers  of  that  por- 
tion of  the  parish  of  Glasbury  which  is  in  Radnorshire. 
That  the  names  of  all  persons  residing  within  the  last 
mentioned  portion  liable  to  serve  on  juries  have  always 
been  inserted  in  the  jury  list  for  Radnor,   and  they 
have  not  been  inserted  in  the  list  of  jurors,  nor  served 
as  such,  for  Brecon.     That,  until  and  at  the  time  of  the 
passing  of  the  said  act  of  7  &  8  Vict.,  births,  deaths 
and  marriages  happening  within  the  stud  portion  were 
registered  by  the  registrar  for  the  parish  of  Glasbury, 
Radnorshire. 
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But  whether,  on  the  whole  matter  in  manner  afore*  Queen*t  Bench. 
said  found,  the  defendants  are  guilty  &c  [ 

The  QuxEK 

The  special  verdict  was  ar^nied  in  this  vacation  (a).  ▼• 

'^  ®  ^   ^  Tlie  Inhabit- 

ants  of 

Whateley,  for  the  Crown.     Stat  2  &  3  »".  4.  c.  64.       ®*'^*' 
^.  2(i.  enacts  that  **  the  isolated  parts  of  counties  in 
England  and  Wales  which  ai*e  described  in  the  schedule 
to  this  act  annexed  marked  (M.)  shall,  as  to  the  elec- 
tion of  members  to  serve  in  parliament  as  knights  of 
the  shire,  be   considered   as  forming  parts  of  the  re- 
spective counties  and  divisions  which  are  respectively 
mentioned  in  the  fourth  column  of  the  said  schedule 
(M.)  in  conjunction  with  the  names  of  such  isolated 
parts  respectively."     And  stat.  7  &  8  Vict.  c.  61.  s.  1. 
enacts  that  "  every  part  of  any  county  in  England  or 
Wales  which  is  detached  from  the  midn  body  of  such 
county  shall  be  considered  for  all  purposes  as  forming 
part  of  that  county  of  which  it  is  considered  a  part  for 
the  purposes  of  the  election  of  members  to  serve  in 
parliament  as  knights  of  the  shire,  under "  stat.  2  & 
3  W.  4.  c.  64.     The  inhabitants  of  the  district  in  which 
a  bridge  is  situate  are  by  common  law  liable  to  repair 
it:  and,  though  the  place  in  which  the  bridge  is  situate 
was  anciently  a  part  of  a  different  district,  the   in- 
habitants of  which  were  formerly  bound  to  repair  the 
bridge,  that  makes  no  difference.     So  soon  as  the  bridge 
has  ceased  to  be  a  part  of  the  one  district  and  become  a 
portion  of  the  other,  the  common  law  liability  is  trans- 
ferred from  the  inhabitants  of  the  one  to  the  inhabitants 
of  the  latter :  the  jurisdiction  and  the  charge  in  respect 
of   the  locality  go   together ;    Regina   v.    St.  Peter* s, 

(a)  June  20tfa  and  21st.     Before  Patteson,  Coleridge  and  ErU  Js. 
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Lord 
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T. 
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satisfactory  at  this  day  ;  some  putting  it  on  the  ground 
of  the  custom  of  the  circuits^  some  upon  the  ground  that 
where  there  was  proof  of  the  enjoyment  of  the  right 
reputation  was  admissible.  Both  these  reasons  are  now 
held  to  be  insufficient.  It  may  be  that  the  evidence 
admitted  was  that  of  reputation  from  deceased  com- 
moners, which  would  be  admissible,  on  the  same  prin- 
ciple that  the  statement  of  a  deceased  person  in  pos- 
session of  land,  abridging  or  limiting  his  interest,  is 
admissible :  but  that  reason  does  not  apply  to  the 
present  case,  because  the  statements  are  used  to  extend, 
not  to  limit,  the  rights.  It  was  also  said  that  the  case 
of  Weeks  V.  Sparke{a)  had  since  been  sanctioned  by 
the  Court  of  Queen's  Bench  in  that  of  Prichard  v. 
PaweU{b)y  where  it  was  held  that  reputation  was  ad- 
missible to  prove  common  between  two  wastes  pur 
cause  de  vicinage.  But  the  claim  in  that  case  was 
treated  as  a  matter  of  immemorial  custom  (see  p.  603) : 
and  reputation  in  support  of  a  custom  is  admissible. 

We  are  of  opinion,  therefore,  that  the  evidence  of 
reputation  offered  in  this  case  was,  according  to  the 
well  established  rule  in  the  modem  cases,  inadmissible, 
as  it  is  in  reality  in  support  of  a  mere  private  prescrip- 
tion :  and  the  number  of  these  private  rights  does  not 
make  them  to  be  of  a  public  nature. 

Therefore  the  judgment  must  be  affirmed. 

Judgment  affirmed  (c). 


(a)  \M,^S.  679. 

(c)  See  the  preceding  case. 


{b)  10  Q.  B.  589. 
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Queen*M  Bench* 

[1849.] 


The  Queen  agaiiist  The  Inhabitants  of  the     Febrttm-fiih^ 

County  of  Brecon. 

(In  the  Matter  of  Glasbury  Bridge.) 

\  T  the   general  quarter  sessions  for  the  county  of  Stat.  sics 

Brecon,   October  1847,    Richard  Venables  D.  D.,  repealing  sta't. 
&c,  a  justice  of  the  said  county,  upon  his  own  view  J^'},ich  envied  a 
presented,  under  his  hand  and  seal:  That  theretofore,  wng^f  justice  on 

111*  view  to  pre- 

and  after  the  passing  of  staU7  &  8  Vict  c,  61.,  and  on  sent  a  highway 

at  quarter  tes- 

&C.,  a  bridge  called  Glashury  Bridge  was  a  common  sions  for  non. 
and  public  bridge,  and  that  one  part  thereof  was  situate  does  not  repeal 
in  the  parish  of  Glasbury  in  the  county  of  Radnor,  and  of*»ut  43™^!  s. 
the  other  was  situate  in  the  same  parish  in  the  county  *^  ^aTn'  tiie'en- 
of  Brecon  ;  and  that  the  part  situate  in  Brecon,  on  &a,  wtmenu  of 
and  after  the  passing  of  stat.  7  &  8  Vict  c.  61.,  was  c  78.  lo  county 

bridges  so  far 

out  of  repair ;  and  that  the  inhabitants  of  the  coimty  a«  applicable 

thereto :  ami  a 
single  justice  mny  still  present  a  county  briJgc 

Presentment  of  a  county  bridge ;  appearance,  and  plea  of  Not  guilty.  Special  verdict : 
that  the  bridj^e  was  across  the  river  Wi  in  the  parish  of  G.  :  That  parish  G.  is  partly  ou 
the  right  bank  and  partly  on  the  left  bank  of  the  river :  That  the  whole  of  that  part  on 
the  left  hank  always  was  in  the  county  of  B. :  That  until  stnt.  2  &  S  ^.  4.  c.  C*4.  the  boundary 
iietween  the  counties  of  B.  and  of  B,  wax  the  mid-channel  of  the  river  to  a  point  in  parish 
G^  and  thence  inland  to  another  point  in  the  mid-channel  ;  and  that  470  acres  of  parish  0.» 
iMtween  this  inland  boundary  and  the  river,  and  the  part  of  the  river  from  the  one  point  to 
the  other,  always,  until  stat.  t^  &  S  fr.4.  c.  64.,  were  in  ihe  county  of  B, :  That  a  portion  of 
the  bridge  between  the  right  bank  and  the  centre  of  the  river,  and  resting  upon  part  of 
the  above  described  470  acres,  was  out  of  repair :  and  the  doubt  referred  to  the  Court  was» 
wheth^  the  defendants  were  Guilty. 

By  stat.  2  &  3  IF.  4.  c.  64.  and  sUt  7  &  8  Vici.  c.  61.  the  isolated  portions  of  counties, 
described  in  schedule  (M.)  to  stat.  Q  8c  5  W,4,  c.64.,  are  annexed,  for  all  purposes,  to  tbe 
counties  respectively  mentioned  in  the  fourth  column  of  the  schedule.  I1te  schedule 
describes  **  part  of  parish  G.**  as  being  an  isolated  part  of  B,^  locally  situate  in  ^.  or  R,p 
and  to  be  annexed  to  B.  The  verdict  stated  that  there  was  no  part  of  parisli  G.  to  which 
this  description  could  apply,  if  not  to  the  470  acres.     Held : 

1.  That  the  description  in  the  schi-dule  must  be  understood  to  apply  to  the  470  acres 
which  had  been  part  of  the  county  of  R.,  and  that  the  statute  made  it  part  of  the  county 
of  P.,  and  made  the  mid-channel  the  boundary  between  the  counties. 

2.  That  the  liability  to  repair  the  brid«;e  within  this  part  of  G.  was,  aa  an  incident  to 
the  change,  transferred  to  the  inbabilaiita  of  ^. 

VOL.  XV.  N.  8.  3  H 
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Glatbvry  ie  an  isolated  porUon  o 
I  do  Dot  know  that  it  iB  absolui 
to  isolate  or  detach  it,  that  th 
fcrent  Bheriff  should  intervene, 
having  aaid  that  a  portion  of 
locally  situate  in  Brecknackthv 
isolated  shall  in  future  be  part  ( 
nock,  and  there  being  no  other  j 
Glfuburt/  to  which  this  descripi 
driven  to  say,  either,  that  the 
portion  of  the  parish,  which  ma 
by  the  river  fVi/e,  or  that  the  at 
tive.  Are  not  we  bound  to  const 
vaieat  qvam  peretU  ?]  If  the  ri 
Glaibuty  from  the  rest  of  Sad 
most  be  the  isolatiug  river,  and 
the  bridge  is  found  to  be  in  goo< 
of  the  river,  the  inhabitants  c 
repiured  all  in  their  county. 

Even  if  the  county  be  enlarge 
the  bridge  ia  not  transferred ;  Be^ 


fVhateleff  was  not  called  upon 


Patteson  J.  It  is  not  veri 
act '.  but  tlie  special  verdict,  in 
that,  unless  the  description  in  8< 
the  470  acres  which  form  part 
buri/,  it  has  no  application  to 
We  should  not  be  justified  in  h 
tion  is  so  inapplicable  that  the  e 
at  all.     The  question  is  entirely 

<q)  r  Q.b.9 
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parish  is  meant  by  the  description  in  schedule  (M.).   In  Queen^s  Bench, 

the  third  column  the  spot  is  described  as  being  in [__ 

*^ Brecknockshire  or  Radnorshire.^  I  think  that  is  hardly     '^^  Qu«ik 
so  much  a  misdescription  of  the  spot  as  a  misapprehen-    The  Inhabit- 

ants  of 

sion  of  the  fact.  The  Legislature  seems  to  have  sup-  Baicux. 
posed  that  there  was  a  dispute  whether  the  470  acres 
were  in  the  one  county  or  the  other:  and  if  such 
had  been  the  fact  the  language  used  would  have  been 
proper  enough.  But,  however  that  may  be^  mistake  or 
none,  if  wc  can  see  that  the  Legislature  intended  to 
enact  that  these  470  acres  should  in  future  be  in 
BrecknockshirCy  we  must  give  effect  to  that  intention. 
And,  though  this  parcel  of  land  is  not  isolated  in  the 
common  acceptation  of  the  word,  I  think  it  must  be 
considered  to  have  been  the  part  intended  by  the 
legislature  to  be  described  in  stat.  2  &  3  H^.  4.  c.  64. 
And^  inasmuch  as  the  medium  filum  aqu»  was  the 
ancient  boundary  of  the  counties  down  to  the  Stdunces, 
where  the  spot  in  question  begins,  I  think  it  must  be 
fairly  taken  that  the  Legislature  intended  the  boundary 
to  continue  along  the  medium  filum  aquas  so  as  to  be 
consecutive.  So  that,  if,  after  stat.  2  &  3  ^  4.  c.  64., 
any  one  had  a  property  of  sufficient  value  in  the  soil 
of  the  river  fVye,  between  the  medium  filum  aqusB 
and  these  470  acres,  it  would  give  him  a  vote  in 
Brecknockshire.  Then  stat.  7  &  8  Vict.  c.  61.  s.  1. 
enacts  that  detached  parts  of  counties  shall  be  consi- 
dered for  all  purposes  as  part  of  the  counties  of  which 
they  are  part  for  election  purposes.  The  word  "  de- 
tached "  there  must  be  taken  to  embrace  "  isolated.'* 
Then  the  place  in  question  is  now  part  of  Brecknock^ 
shire  for  all  purposes:  and  the  cases  first  referred  to 
shew  that  the  burdens  attached  to  the  place  are  trans- 
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•ntiof 

Beicoit. 


ferred  with  it  from  the  one  county  to  the 
lUffina  V.  New  Sarum  (a)  is  not  really  in  point 
The  QunH  there  the  county  included  the  whole  borough^  o 
new,  and  the  borough  was  not  liable  to  repair  I 
within  it,  even  in  the  old  part  of  the  borough; 
not  act  on  the  supposition  that  the  legislature  inl 
to  throw  the  burden  of  repairing  this  bridge  on  j 
noekshire.  Probably,  that  was  not  in  their  co 
plation ;  but  it  followed  as  a  legal  incident,  whc 
bridge  was  made  part  of  the  county. 


Coleridge  J.    The  question  really  is,  wheth 
description   in  stat  2  8c  3  ^  4.  c.  64.  applies  t 
jnece  of  ground.    Certainly  it  does  not  describe 
cnrately ;  but  then  to  no  other  land  can  the  descr 
apply ;  and,  unless  we  say  that  the  act  has  no  opei 
we  are  driven  to  say  that  it  is  applicable  to  this. 
I  apply  it  to  this  the  more  readily,  that  sect.  38 
that  the  Legislature  were  confessedly  using  inac< 
language.  Then  we  get  so  fiur,  that  this  parcel  of  gr 
speaking  generally,  is  now  within  the  county  of  1 
nock,     I  was  much  struck  by  Mr.  PkipsojCs  ingc 
argument,  that  the  boundary  should  be  along  the 
of  the  river  which  isolates  the  spot ;  but  I  agree 
my  brother  Patteson^  that  the  intention  of  the 
lature  must  have  been  to  make  the  boundary  alon; 
middle  course  of  the  river. 


Erle  J.  I  agree  that,  on  the  construction  of 
2  &  3  ^  4.  c.  64.,  we  must  hold  that  this  portion  c 
parish  of  Glasbury  was  meant,  though  in  common 
guage  it  would  not  be  called  **  isolated.'*    Then  we 


(•)  7  Q.  B.  941. 
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take  this  to  be  the  portion  of  GlaAury  which  is  to  go 
in  future  to  Brecknockshire ;  and,  as  it  is  not  actually 
isolated  from  Badnarshire,  ^e  are  to  fix  the  boundary 
for  the  future  between  the  two  counties.  It  is  agreed 
that  it  must  run  along  the  riyer,  either  on  the  right 
bank,  or  the  left  bank,  or  in  the  middle.  There 
being  nothing  in  the  act  to  take  the  case  out  of  the 
general  rule  as  to  boundaries,  I  think  that  the  line 
must,  both  for  the  parliamentary  firancfaise  and,  mnce 
the  later  statute,  for  all  purposes,  be  taken  to  be  the 
ordinary  one  in  such  cases,  namely,  the  middle  of  the 
boundary  stream.  It  follows  that  half  the  bridge  is  to 
be  repaired  by  the  inhabitants  of  Brecknockshire. 

Judgment  for  the  Crown  (a). 

(a)  Reported  by  C.  Bladdmm,  Esq. 


Volume  XV. 

18S0. 

TbeQuuor 
Hie  Inhabit- 

Mktf  of 

Bbicox. 


The  Queen  against  The  Inhabitants  of  the  Isle 

OF  Ely. 

(Cases  of  Old  Bedford  Bridoe  and  New  Bed- 
ford Bridob.) 

TWO  indictments  were  preferred  against  the  in-  indictment 
against  the  in> 

habitants  of  the  Isle  of  Eh/,     The  pleadings  on  habitants  of  the 
the  first  were  as  follows.     First  count:  That  a  certain  non-repai/of  a 

public  bridge 
in  the  Ide  cf  Ely  and  county  of  Cambridfis ;  aTerring  that  they  were  liable,  but  stating  na 
specific  reason. 

Plea :  that  the  bridge  was  in  a  public  highway  over  an  artificial  cut  made  in  the  highway 
by  the  Adventurers  for  draining  the  Bed/ord  Level ;  that  the  bridge  was  rendered  necessary 
by  the  cut,  for  the  purpose  of  the  highway ;  that  the  cut  was  made  for  the  benefit  of  the 
lands  of  the  Adventurers,  and  was  maintained  by  the  Adventurers  until  stat.  15  Car,  2. 
c.  1 7^  when  the  property  in  the  cut  and  its  banks,  and  in  the  bridge,  and  in  the  lands 
benefited  by  the  cut,  which  lands  had  previously  been  vested  In  the  Adventurers,  became 
vested  in  the  Corporation  of  Cofitervatan  of  the  Fens:  and  the  eut  was,  from  that  time, 
maintained  by  the  Corporation  for  their  own  benefit ;  and  they  have  repaired  and  been 
liable  to  repair  the  bridge.     On  demurrer.  Held : 

1.  That  the  count  was  good,  as  the  Court  must  take  judicial  notice  that  the  Isle  of  Bfy 
was  a  division  of  a  county  in  the  nature  of  a  Riding,  and,  as  such,  prim&  fade  liable  to 
repair  bridges  within  it 

9.  That  the  plea  was  good,  as  It  rafficicBtly  ibewad  that  Ae  Coiporation  were  bonnd  to 
repair  the  bridge  render^  necessary  by  the  cut  maintained  for  tbeir  benefit 
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roum  XV.  common  and  public  bridge,  situate  in  the   pariah  of 

^  Mepal,  in  the  Isk  of  Ely  and  countj  of  Camiri^ef 

The  QuESM  Qy^  a  river  there  called  the  Old  Bedford  river,  and  en 

The  Inhabit-  a  common  Qaeen's  highway  there  for  all  the  liege  anb- 

aats  of  the 

Isle  or  Elt.  jects  &c.,  was  in  great  decaj  &c ;  agmnst  the  form  of 
the  statute  &c  ;  and  that  the  said  bridge  is  not  within 
any  city  or  town  corporate ;  and  that  the  inhaUtants 
of  the  Isle  of  Ely  the  sud  bridge  ought  to  repair  &c. 
when  &C.,  according  to  the  form  of  the  statute  &c. 

The  second  count  described  the  bridge  as  '^  a  certain 
other  public  bridge  over  a  certain  other  river  called 
the  Old  Bedford  river/'  the  said  bridge  being  ntuate 
&C9  *' attd  now  being  a  common  Queen's  highway" 
&c. ;  and  did  not  differ  in  any  other  material  respect 
from  the  first  count. 

Plea :  to  1st  count,  by  two  of  the  inhabitants  of  the 
Isle  of  Ely,  on  behalf  of  themselves  and  the  rest  of  the 
inhabitants^  except  the  Corporation  of  Tlie  Governor, 
Bailiffs,  and  Commonalty  of  the  Company  of  Conr 
servators  of  the  Great  Level  of  the  Fens:  That  the 
said  Old  Bedford  river  is  situated  within  the  Great 
Level  of  the  Fens,  now  commonly  called  the  Bedford 
Level,  and  is  an  artificial  drain  or  river ;  and  that  the 
same  was  long  heretofore,  to  wit  on  &c,  cut  and  made 
by  certain  persons,  to  wit  one  Francis  Earl  of  Bedford 
and  certain  others.  Adventurers  for  the  purpose  of 
draining  the  Great  Level  of  the  Fens,  since  deceased, 
then  being  the  owners  of  divers  large  quantities  of  land 
within  the  ssud  Great  Level  then  requiring  to  be  drained 
of  water,  for  the  purpose  of  draining  the  said  Great 
Level  and  the  said  quantities  of  land,  parcel  thereof, 
so  vested  in  them  as  aforesaid,  and  for  their  own  use, 
benefit,  profit  and  convenience,  and  for  the  furthering 
of  the  purposes  of  the  said    adventurers,  and  under 
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nnd  bj  virtue  of  certain  powers  and  authorities  vested  QueenU  BmcA. 
in  them  bj  and  under  certain  commissions  of  sewers  _   * 

theretofore  granted^   and  certmn  other    powers  and  '^^^  Qu»tN 

authorities  in  them  vested ;    and  that  the  said  Earl  The  luimbit- 

anu  of  tbe 

And  the  said  Adventurers^  under  the  powers  and  Ulk  or  Kly. 
iiuthorities  aforesaid,  long '  heretofore,  to  wit  on  &c., 
constructed  and  erected  the  said  bridge  upon  and 
over  the  said  drain  or  river  so  before  then  made 
"by  them  in  manner  and  for  the  purposes  aforesaid, 
and  not  upon  the  ancient  course  or  channel  of  any 
stream  or  river,  no  bridge  being  there  before  or  re* 
quired  there  until  the  making  of  the  said  dnun  or 
river  by  the  said  Earl  and  the  said  Adventurers  as  afore- 
said ;  but  the  said  drain  or  river  having,  at  the  time  of 
the  making  of  the  same,  intersected  and  interrupted 
And  rendered  wholly  impassable  a  certain  public  high- 
way existing,  at  the  time  of  the  making  of  the  said 
drain  or'  river,  in  and  along  the  line  of  the  said  bridge, 
and  on  which  highway,  from  time  whereof  &c  until 
the  making  of  the  said  drain  or  river,  all  the  subjects 
&C.  (averring  right  of  way  with  cattle  and  carriages) : 
tmd,  it  having  thereupon  and  thereby  become  the  duty 
of  the  said  Earl  and  the  said  Adventurers  to  construct 
and  erect  a  bridge  over  the  said  drain  or  river,  the 
bridge  in  the  first  count' mentioned  was  by  them  erected 
and  constructed  as  aforesaid,  in  the  same  place  where 
the  said  highway  before  the  making  of  the  said  drain 
or  river  was  and  had  been  for  all  the  time  last  afore- 
said, and  as  a  convenient,  fit  and  usual  means  of 
passage  for  the  subjects  &c  along  the  portion  of  the 
highway  so  intersected  and  interrupted  by  the  said 
drain  or  river  as  aforestud,  and  to  enable  them  to  pass 
&C.  as  they  otherwise  might,  would  or  ought  of  right 
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ToluBur  XV.     to  have  done.    And  that,  from  a 
'__  the  add  highway  in  manner  am 


Th.  QumiH     B^y  continually  hitherto,  the 

Ttw  InhiUi.    carried  and  bos  gone)  and  is 
■nuaTibe  ,  ,  ... 

iiu  OP  EtT.  goes,  unto  and  over  the  eaid 
the  making  of  the  B^d  drain  o 
of  the  atud  bridge,  as  afbresai< 
was  passed,  entitled  an  "  Act 
irg  of  the  Great  Leeet  of  ti 
Leoel:"  and  by  the  stud  act  the 
Governor  &&  of  the  Company 
Great  JLeoet  &&  became  and  w: 
said  drain  or  river,  and  the  ban 
bridge,  and  ^vers  laige  qoantit 
said  Great  Level,  being  the  eami 
Franeie  Earl  of  Bedford  and  thi 
are  hereinbefore  mentioned  to 
and  for  the  purpose  of  drunii 
or  river  was  so  made  as  aforeeai 
vested  in  the  said  Corporation 
visions  of  the  e«d  Act 

The  plea  then  set  forth  serei 
Stat.  15  Car.  2.  c.  17.  (printed  ir 
of  the  statutes).  Those  enactr 
material,  are  sufficiently  stated 
plea  averred  the  identity  of  tl 
act  vested  in  the  Corporation  ni 
mentioned  as  belonging  to  the  J 
purpose  of  draining  which  the 
made ;  and  then  proceeded  to  a 

That,  before  and  at  the  time 
ing  of  the  act,  the  bridge,  havir 
aary  and  erected  as  aforeeaid, 
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Bedjbtd  Jtiver,  and  formed  part  of  the  worts  of  th^   QueenU  Benitk. 
Great  Level,  and    had  been    contindallj,  up  to  the 
passing  of  the  act,  maintained  (there  having  been  no     '^^  Qumi 
agreement  to  the  contrary)  bj  the  Adventurers  for  the    The  inhabfi- 
time  being  for  dnuning  the  siud  Great  Level,  being,  the    igts  or  Etv. 
persons  in  the  nid  act  mentioned  and  referred  to  as 
the  Adventurers.     That  the  said  drain  or  river,  from 
the  making  thereof,  had  cohtinuaUy  been  very  beneficial 
iind  useful  to  the  Adventurers  fori-  the  time  being  for 
the  draining  of  the  said  Gre^  Levels  and  to  the  sud 
Corporation  since  the  creation  of  the  «aid  Corporation^ 
respectively,  and  for  the  draining  or  improving  of  the 
said  lands,  being  part  of  the  said  Great  Level,  in  them 
from  time  to  time  respectively  vested,  and  now  is  very 
benefirial  and  useful  fbr  the  purposes  aforesaid :    and 
tiiat,  up  to  and  until  the  making  and  pasmng  of  the 
said  aot,  the  said  river  was  continually  maintained  and 
continued  by  the  said  Adventurers  for  the  time  being, 
for  the  purpose  of  draining  the  said  Great  Level,  and 
for  their  own  use,  benefit,  profit  and  convenience,'  and 
for  the  furthering  of  the  purposes  of  the  said  Adven-* 
turers ;  and  that,  from  and  after  the  making  and  passing 
of  the  a6t,  and  thence  continually  hitherto,  the  said 
drain  or  river,  together  with  the  banks  thereof,  and  the 
said  bridge,  have  been  respectively  vested  in  the  Cor- 
poration,  and  the  Corporation  have  maintained  and 
continued,  and  still  do  maintain  and  continue,  the  river 
and  the  banks  thereof  for  their  own  use,  benefit,  pro- 
perty and  convenience,  as  the  owners  and  proprietors 
thereof,  and  of  all  the  said  lands  so  vested  in  them  by 
the  said  act  as  aforesaid,  and  for  the  furthering  of  the 
purposes  and  interests  of  the  said  Coporation,  and  the 
draining  of  the  Bud  GretU  Level,  and,  during  all  the 
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time  last  aforesaid,  have  eohtinucd  and  miuntaliu 
0Std  bridge,  and  have  oontlnimlly  repaired  &c. 
have  been  liable  to  repair  &&,  and  daring  all  tb 
last  aforesud  of  right  ought  &c.,  and  still  of  right 
&C.,  vhen  and  ho  often  &c.,  by  reason  of  the  pr 
in  this  plea  respectively  mentioned  and  refem 
And  that  the  snid  inhabitants  of  the  Isle  of  Ely  (i 
as  aforesaid)  the  said  public  bridge,  so  as  aforesaid 
in  decayi  ought  tiot  to  repair  or  amend  when  I 
tnanncr  &c.  Verification.  There  wns  a  Eimilar  { 
the  second  count. 
'  Demurrer  to  ^ach  plea.     Joinder. 

In  the  New  Bedford  Bridge  case  the  indictmei 
for  not  repairing  n  bridge  over  the  N«c  Bedfa, 
One  Hundred  Feet,  River.  The  pleadings  in  tbi 
vere,  with  an  immaterial  exception,  the  same  as 
in  the  other  indictment. 

The  demurrers  were  argtied  in  Hilary  vacation 
that  in  the  case  of  Tke  Old  Bedfmd  Bridge  on  De. 
8th  (a)  by  Andrews  for  the  prosecution,  and  Mat 
the  defendnnta :  that  in  the  case  of  The  New  S 
Bridge  on  December  9th  (6),  when  the  ai^nw 
Andrews  in  the  former  case  was  considered  as  if  rej 
in  the  present.  Ptaeoch  was  heard  for  the  defen< 
and  AndrewM  replied. 

Andrews  ai^ed  that  the  indictment  was  corr 
chai^Dg  the  inhabitants  of  the  Isle  of  Ely,  m 
those  of  the  county  at  laige.    He  contended  that  tl 

(a)  Berore  Lord  i^ninan  C.  J  ,  Falletan  >nd  Coleridge  Ju, 
(A)  Bcrorc  Lord  Dnman  C.  J.  Mid  Coleriilge  J, 
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<if  Ely  Avas  a  district  liable  to  repair  bridges  (on  whicb  Queetd  Bench. 

point  he  cited  2  Imt  701,  Bex  v.  The  Weft  Riding  .     ^*^^*  _ 

of  Yorkshire  {a)^  Rex  v.  The  ParU  of  Lindsey{b)  )  and  '^*»*  ^"'^^'^ 

that  it  was  imnecessary  to  aver  that  it  was  such  a  dis*  Tiie  lubabic: 

aiiU  of  the 

tnct,  as  the  Court  would  take  judicial  notice  of  the  divi-   Jkle  oy  Klt. 
siouj  at  all  events  since  stat.  7  ^.  4.  &  1  Vict  c.  53..  . 


Peacock  and  Maude  argued  that  stat.  7  W*  4u  & 
1  Fifc&  <r.  53»  affected  only  the  jurisdiction  of  niagis* 
trates;  and  that  there  might  be  districts  with  a  separate 
commission  of  the  peace,  not  liable  to  repair  bcidges^  as, 
for  instance^  Ripon  ;  and  that  the  count  ought  to  have 
shewn  how  the  Isle  of  Ely  came  to  be  liable  instead  of 
the  county ;  Rex  v.  Great  BroughUm  (c),  Rex  v.  Shef-- 
field  {d)y  Regina  v.  New  Sarum{e),  dicta  of  the  Court 
They  referred  to  stat.  6  &  7  f f^  4.  c.  87.,  but  denied 
that  any  liability  of  the  Isle  of  Ely  to  repair  bridges^ 
as  a  county,  could  be  inferred  from  that  act  As  to 
the  meaning  of  the  word  ^^  division,"  Evans  v.  Steveiu(g) 
was  cited, 

Andrews  argued  likewise  that  the  plea  was  bad  in  sub- 
stance, as  it  confessed  that  the  bridge  was  in  a  highway, 
and  therefore  prima  facie  repairable  by  the  district,  and 
did  not  shew  that  any  one  else  was  liable,  ratione  tenurse 
or  otlierwisc ;  citing  on  this  point  Rex  v.  Netherthong  (A), 
Rex  v.  The  West  Riding  of  Yorkshire  (a).  Rex  v.  Kent 
{Footscray  Bridge)  (i).  Rex  v.  Oxfordshire  (A).  He 
urged,  on  the  authority  of  the  last  cited  case,  that  the 

(a)  2  EoMt,  342.  (6)  14  East^  317. 

(c)  5  Burr,  2700.  (d)  2  T.  R.  106.  111.   ] 

(O  7  Q.  J?.  941.  94.1,  6.  0?)  4  T.  7?.  224.  459. 

(A)  2B.^  Aid.  179.  (0  2  M,  ^  S,  513. 
{k)  4  B.  .J  C.  J  94, 

o  I   o 
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JWbm  xr.    {^  oi^ht  to  have  pointed  out, 

to  repiuT,  but  persons  havuig 

Tb*  QuuB  Advcnturerfli  even  if  originally 
TW  intMbiu    tiuble  to  coHtiibote  to  the  fine 

MbofdH 

luKw  Etr.  Oxf&rd  aai  Witney  Boadi(a)\ 
that  die  AdTenturers  were  wr 
atated  to  hare  been  acting  unc 
for  aught -that  appeared,  migh 
proceedings:  and,  at  all  even 
Adventurers  waa  not  tranrfen 
He  also  ocntended  that  the  pie 
apeofioallj  the  powers  under 
built. 


■  Peacoeh  and  Maude,  in  aappo 
Cbtn.  Z%.  Chimin.  (B  2.)  an< 
Bridget,  pi.  2.,  there  (uted;  i 
curacy  of  RolWi  etatementi,  a 
Ed.  3.,  notwithetanding  the  eoi 
Bex  V.  -Km/  (^FooUcray  Bridi 
tended  diat,  bo  long  as  the  ' 
f6r  their  own  benefit  the  cut  rei 
tarj,  the;  and  not  the  county 
(cuting  in  support  of  this  propos 
Bex  V.  Kent  (St.  Helen's  Bridg, 
Bex  V.  Stougkton  (y)) :  and  i 
whether  the  Corporation  had  fu 
even  by  Bex  v.  Oxfordshire  (k), 
ae  well  as  by  Bex  y.  Tlie  West 

(a)  nA.^E.in. 

(*)  iU.ffS.  513.     See  p.  845.  nol 
(c)  Zii.iS.  5SS. 
(.•)  ISfint,  198. 
(*)  4  B.  4-  C.  194. 


Thej  aiko  meationedj  oa  thin  poiai^  JKi^iinaiT^  iSSsutftfiTi  QHeen'sBrntb, 
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Couwtim.  JRailway  Companjf  (a))  and  A;^'«a  y.  ZVlMfees '^ 
Zt£^on  Roads  (b),  and  contended- that»  at  leasty  the  want  ^<^  Quibn 
of  funds,  if  the  Corpocatbn  shad  none,  was  matter.,  for  The  inluOiit- 
arephcatuML       .w  i«bi  orSLY. 

.  The  material  questiona  are.  so'  fidlj  disoiiased  in  the 
judgment  of  the  Court,  that  a  futther  detail  of  the 
argument  ia  thought  unnecessary, 

■.I  ■     ■• 

.  Patt£60N  J.J  in  this  vacation  {July  6th),  delivered 
judgment  in  both  cases. . 

These  were  indictments  agunat  the  inhabitants  of 
the  Isk  of  Ely  for  the  non-repair  of  two  bridges ;  th& 
one  over  the  Old  Bedford  river,  the  other  Over  the 
New  Bedford  river,  or  One  hundred  Feet  river.  They 
were  in  the  same  form ;  and  the  two  counJ»  in  each 
varied  from  each  other  only  in  this,  that  one  charged 
the  bridge  as  being  ''on  a  oertiun  Queen's  highway,**  • 
the  other  as  being  ''a  certain  common  Queen's  high 
way."  The  counts  state  the  bridges  respectively  to  be 
in  the  parish  of  Mepal,  in  the  Jble  of  JEly,  and  the 
county  of  Cambridge:  ihej  negativp  their  being  within 
any  city  or  town  corporate,  and  simply  allege,  without 
shewing  why,  that  the  inhabitants  of  the  Isle  ought  to 
repur  them  when  and  so  often  as  it  shall  be  necessary, 
according  to  the  form  of  the  statute.  There  is  a 
special  plea  to  each  count,  to  which  the  Crown  has 
demurred  specially;  but,  as  upon  the  argument  an 
objection  has  been  made  to  the  counts,  it  will  be  more 
convenient  to  dispose  of  that  before  stating  or  con- 
sidering the  validity  of  the  pleas. 

The  objection  substantially  relied  on  is,  that  the 

(a)  10  J,  j*  E.  531.  (6)  1  Q.  B.  86a 
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f. 


jbbnM  XV.  udttb&ants  of  the  Lie  of  Ely  are  charged  with  the  di 

\  _    _      •_  of  tepuring^  without  shcwiDg  the  grounds  on  wh 

The  QuESN  gQ^h  obligation  is  rested. 

i  Tte  Inhabit-  *    Ihe  indictments  state  that  the  bridges  respectiTi 

sats.of  the 

|«Lt  or  £lt«  are  situate  in  the  parish  of  Mepal^  in  the  Isle  of  E 

and  county  of  Cambridge  ;  they  are  stated  to  be  ruinoi 

against  the  form  of  the  statute^  and  not  within  any  d 

or  town  corporate ;  and  then  it  is  alleged  that  the  i 

habitants  of  the  hie  of  Ely  ought  to  repair  and  ame 

when  necessary^  according  to  the  form  of  the  statu 

The  general  principle  on  which  the  objection  rests  va 

not'disputed :  but  it  was  alleged  that  it  did  not  apply 

fact,  because  the  Isle  of  Ely  was  to  be  judicially  co 

sidered  in  the  same  light  as  a  riding  or  division  of 

Opunty,  and  so  the  inhabitants  were  chargeable  of  coi 

mon  right     The  Statute  of  Bridges  (22  H.  8.  e.  5 

which  declares  the  common  law  liability  as  to  the  repi 

'  of  .public  bridges,  uses  the  words  **  shire  or  ridinj 

Stat.  1  Ann.,  stat.  1.  c.  18.  s.  I.,  professing  to  recite 

uses  the  terms  *^  countiesi  shires,  ridings,  and  divisions 

and,  as  the  two'first  words  are  clearly  intended  to 

used   synonymously,   the   same  intention  seems  to 

quite  clear  as  to  the  two  last ;  and  the  inference  is,  th 

in  the  first  statute  the  word  "riding"  is  not  to  1 

restrained  to  districts  called  by  that  name,  but  that  ai 

division  of  a  county,  which  corresponds  in  its  definitic 

to  that  of  a  riding,  is  to  be  included  within  it.     Now 

appears  from  stat  6  &  7  fV.  4.  c.  87.  that  the  Isk 

Ely  has  a  separate  commission  and  clerk  of  the  peace, 

separate  county  rate,  and  that  Her  Majesty  may  aj 

l>oint  a   separate   Gustos    Rotulorum.      This  statut 

however,  left  its  legal  denomination  uncertain ;  for,  coi 

sistently  with  all  these  circumstances,  it  might  hai 
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remained  for  some  purposes  merely  a  parcel  of  the ,  Queen't  ntn^. 

county  of  CamJmdge^    But  by  stat.  7  ^  4.  &  I  VicU       * 

c.  53.  *.  7.  it  is  enacted  that,  "  whereas  doubts  have     '^^  Qu««w 

T. 

arisen  whether  the  Me  of  Ely  is  included  in  enactments    '^^^  Inhabit- 

.  .  .  •nteoftim 

made  in  several  statutes  respecting  counties,  ridings,  or    I«ls.  or.  Elt; 

divisions,''  ^^  under  such  statutes  heretofore  passed,  or 

hereafter  to  be  passed  the  Isle  of  Ely  shall  be  deemed 

and  taken  to  be  a  division  of  a  county."     The  word 

^'  division  "  here  cannot  be  reasonably  understood  merely 

of  a  division  for  Hii^  purpose  of  holding  special  or  petty 

sessions ;  being  used  with  reference  to  a  dbtrict  havinj^ 

a  separate  Gustos  Kotulorum,  magistracy,  cleiirorihe 

peace,   quarter  sessions,  and  countjc  isfe,  it  must  be 

understood  in  that  larger  sense  Ml  which  it  is  equivalent 

to  riding.     It  is  thcrcfove  within  the  statutes  of  Anne 

and  of  Henry  the  £%hth ;  and,  if  so,  the  common  law 

obligation  most  be  held  prim&  facie  to  apply  to  its 

inhabilaats.    We  think,  therefore^  that  the  objections 

to  the  oonnts  fail 

It  may  be  better,  in  considering  the  pleas,  to  take 

the  case  first  argued,  that  in  respect  of  the  Old  Bedford. 

river  bridge,  separately.     The  plea  to  the  first  count, 

which  is  in  behalf  of  the  rest  of  the  inhabitants,  except 

the'Corporation  of  the  Governor,  BaiVffs  and  Commonalty 

of  the  Company  of  the  Conservators  of  tlie  Great  Level 

of  the  Fens,  states  that  the   Old  Bedford  river  is  an 

artificial  drain  or  river  within  the  said  Great  Level, 

commonly  called  the  Bedford  Level;  that  it  was  made 

for  the  purpose  of  draining  the  Great  Level,  by  Adven* 

turers,  owners  of  land  within  the  level,  for  their  own 

benefit  and  convenience,  and  under  certsun  powers  vested 

in  them  by  commissions  of  sewers  before  then  granted, 

and  other  powers  in  them  vested ;  and  that,  under  the 


SSg  Q.B.   TRINITY  VACATION, 

YoUmtxr.    «ainc  powers,  thej  erected  the  bridge  in  questumove 

the  eaid  dndn,  «nd  not  unon  the  anoient  oboxae  of  «r 

Tb«  Qxins     Btream  or  river,  no  bridge  being  there  before  or  requirei 

Hm  lahabii-    there,  but  the  said  drain,  having,  at  the  time  of  makii^ 

CBli  of  tiM 

iMtM  or  E&r.   it»  intersected  and  rendered  wholly  impassable  a  certni 
pahlic  highway  then  existing^  on  which,  immemorialij 
until  the  making  of  the  dnun,  all  the  Hege  subjeots  hai 
j  used  to  pass  as  of  right  with  their  cattle  and  carriage 

i  at  all  limes ;  and  that,  it  having  thereupon  become  tb 

:  dnty  of  the  Adventurers  to  construct  a  bridge,  the  sail 

i  bridge  was  by  them  constructed  where  the  highway 

had  been;  and  that,  from  and  after  the  alteration  of  tb 
highway  in  manner  and  to  the  extent  aforesaid,  the  sak 
highway  had  been  carried,  and  is  now  carried,  and  goei 
over  the  said  bridge. 

The  plea  then  goes  on  to  state  that,  after  the  makiii| 
the  said  drain  and  construction  of  the  said  bridge,  ib 
said  Corporation  was  created  by  act  of  parliament ;  aiM 
the  said  dnun  or  river,  its  banks,  the  said  bridge,  aiM 
divers  large  quantities  of  land,  parcel  of  the  said  Grta 
Levels  being  the  same  of  which  the  said  Adventurers  wen 
before  mentioned  as  being  the  owners,  and  for  the  por 
pose  of  drainiDg  which  the  said  drain  wiuiinade,  w« 
vested  in  the  said  Corporation.  The  plea  then  sets  ou 
recitals  and  clauses  of  the  act  of  parliament,  by  whici 
it  appears  that  the  Earl  of  Bedford  was  to  have  95,00( 
acres  of  the  grounds  to  be  drained  for  his  recompense 
with  convenient  highways  and  passages  to  the  same,  ani 
the  new  rivers,  cuts  and  drains  which  should  be  made 
and  the  banks  and  the  forelands  in  the  inside  thereol 
not  exceeding  sixty  feet  in  breadth :  and  the  Corporatioi 
were  empowered  to  lay  and  levy  taxes  upon  the  95,0(K 
acres  only  for  support,  maintenance  and  preservatioi 
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of  theXieveli  and  to  do  all  other  ihings  in  ovder  to  thei  Qmi»'«.JS^nai. 
duppott  of  the  same  and  the  works  made  or  to  be  Im^e.:       ^^* 


And  that  83,000  part  of  the  95,000  actes,  with  the    '^  *"«* 

said  ways,  passages,  new  rivers,  bats,  drains,  ba£Jcii  and    ^^  ^^£1/' 

forelands,  the  said  Old  Bedford  river  with  the  bankfl   iac«or.Sur« 

thereof  included,  should  be  diereby  vested  in  the  stud 

Corporation,  in  tmst  heverthelesa  for  the  said  Earl  laiid 

Adventurers  in  fee.     The  plea  then  shews  that  by  tfao 

said  act  a  certidn  court  of  commissioners  was  erected 

for  hearing  and  determining  complaints  occasioned  .by» 

the  dndning  and  maintaining  of  the  level ;  or  in  caaelbi^ 

Adventurers  or  the  Corporation  should  do  any  aoti  to 

the  prejudice  of  the  local  navigation,  or  whereby  siieh 

drove  ways  or  bridges,  within  or  without  the  said  levd, 

as  bad  been  made  by  the  Adventurers,  and  had  been 

maintained  by  them,  should  be  interrupted,  obstmeted 

or  made  worse,   such  obstructions  or  injuries  to  be         * 

removed  and  repaired  at  the  cost  of  the  CorporaticOy 

and,  in  case  of  their  failure,  by  taxation  of  the  said 

95,000  acres ;  and  the  sum  so  raised  to  be  expended  in 

preserving  and  keeping  the  said  navigation,  and  mun-^ 

taining  the  same  according  to  the  true  intent  and 

meaning  of  the  sidd  acts  of  parliament. 

The  plea  then  alleges  that  the  said  bridge,  having 
been  greeted  and  rendered  necessary  as  aforesaid,  formed 
part  of  the  wOrks  of  the  said  Chreat  Levels  and  had  been 

« 

oontinually  to  the  passing  of  the  act  maintwied  by  the 
said  Adventurers ;  that  the  drain  has  been  and  is  very- 
useful  to  the  Adventurers  and  Corporation  respectively^ 
for  the  draining  of  the  Great  Levels  and  has  been  and  is 
maintained  for  their  own  use  and  benefit,  and  for  the 
furthering  of  their  purposes;  and  that,  since  the  passing 
of  the  act,  the  drain,  together  with  the  banks  thereof, 
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i  Foiume  XV.  and  the  Widge^  have  beea  respcctivdj  vested  in  tl 

_____  said  Corporation ;  and  the  Corporation  have  maintains 

The  QuBBit  jmj  continued  their  drain  and  the  banks^  and  still  d 

The  Inhabit-  fQj  their  own  use  and  benefit  as  the  owners  therec 

anfi  «f  the 

I^ki  o7  Elt.    and  of  all  the  lands  vested,  in  them,  and  for  the  furthei 

ing  the  purposes  of  the  said  Corporation :  and,  durin 
all  the  time  aforesaid,  have  continued  and  maintaine 
the  said  bridge,  and  repwed  the  same,  and  been  liabl 
to  and  of  right  ought  to  have  repaired  the  same,  and  stil 
of  right  ought  so  to  do,  by  reason  of  the  premises  in  th 
plea  respectively  mentioned  and  referred  to. 

As  the  first  count  has  shewn  the  defendants  liabl 
prima  facie,  the  question  on  this  pica  will  be,  whethe 
it  shews  any  other  party  really  liable ;  unless  it  does 
the  prim&  facie  liability  will  not  have  been  displaced 
Now  the  plea  shews  a  highway  interrupted,  and  ai 
artificial  drain  or  river  made  across  it,  for  the  use,  profit 
and  advantage  of  the  Adventurers,  the  ncfCessity  for  i 
bridge  thereby  created,  and  the  bridge  in  consequence 
constructed  on  the  line  of  the  former  highway  by  thenij 
and  the  former  highway  thenceforward  and  now  carried 
upon  the  bridge.     It  then   states  the  erection  of  the 
Corporation  by  act  of  parliament,  whom  it  afterwarcb 
identifies  with  the  Adventurers  in  the  relation  of  trus- 
tees and  cestui  que  trusts ;  and  it  alleges  that,  by  the 
same  authority,  the  drain  or  river,  with  its  banks,  the 
bridge  and  large  quantities  of  land,  for  the  purpose  of 
draining  which  the  drain  had  been  made,  were  vested  in 
the  Corporation. 

To  go  no  farther  with  the  plea,  the  facts  now  stated 
seem  to  us  to  distinguish  this  case  from  many  that  were 
relied  on  in  the  argument  for  the  Crown.  The  general 
rule  may  be  considered  to  have  been  established  with 
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regard  to  bridges  built  before  stat.  43  G.  Z.  c.  69.  (a),   ^"^l'^"^' 

.           18dO» 
at  least  from  the  time  of  Rex  v.  The  West  Riding  (b\  m 

the  words  of  Aston  J.,  "  that  if  a  man  builds  a  bridge,     '^^^  Qo««»« 
and  it  becomes  useful  to  the  county  in  general^  the    ''^/"Ji?" 
county  shall  repair  it.'*    In  the  case  by  the  same  name,  I^***  op  Etv. 
Rex  V.  The  West  Riding  of  Yorkshire  (c),  this  rule  was 
held  to  apply  to  the  case  of  a  bridge  first  built  by  the 
trustees  of  a  turnpike  road  where  no  bridge  had  been 
before,  over  a  hatural  rivulet ;  the  bridge  was  of  public 
utility;  and  Lord  Ellenborough  assumed  that  the  trus- 
tees had  authority  to  build  it,  and  they  had  power  to 
levy  tolls  for  the  repair  of  the  road ;  but  there  were  no 
funds  specifically  provided  fior  the  repair  of  the  bridge, 
and  the  trustees  were  not  personally  liable.     Where, 
however,  a   Navigation  company  were  authorized '  to 
take  or  alter  the  old  highway  for  their  own  purpoises, 
only  upon  condition  of  leaving  another  as  good  in  its 
room,  and  the  Company,  deepening  a  ford  which  had 
been  the  highway,  so  as  to  render  it  impassable,  had 
made  a  bridge  necessary,  and  accordingly  built  it,  this 
Court  held  the  condition  to  be  a  continuing  one,  that 
the  Company  were  bound  permanently  to  keep  the 
highway  as  good  for  the  public,  and  so  to  keep  the 
bridge,  which  was  the  substituted  highway,  in  r^mir ; 
Rex  v.  Kent  {St.  Helenas  Bridge)  (rf):  and,  though  there 
are  some  slight  difibrences  between  the  facts  of  this  case 
and  those  of  Rex  v.  The  Parts  of  Lindsey  (e),  yet  the 
principle  of  decision  was  substantially  the  same,  and  the 
latter  may  be  considered  a  full  confirmation  of  the  former 

(a)  See  Rex  ▼.  Dei-by,  S  B,  ^  Ad  147.  150.     ' 

(6)  5  Burr,  2594.     {Cate  of  Gfudmme  Bridge.) 

(c)  2  East,  342.  (d)  IS  Eatt,  220. 

(O  \4  East,  317. 


$4S  Q-  B.    TRINITY  V 

PWdM*  xv.-  dad^lcA.  -'  Xfaeee  cases  pFoce«d 
<HBDMa4o6k  of  each  TeBpeGtively: 


ih.  Qsint  jadgmfint  of  tha  Court'  ia  I 
Hm  Inhabit^  Bridot)  (s),  wUere  indiTiduala  1 
Inri  m  Elk  grsoted  ft  mill,  deepened  a  ford  i 
tb»  sfream  above  it,  n}  as  to  n 
tlxjoi  ID  diadiarge  <tf  the  donsequi 
•rcr.'tbe  Mream  &t  the  same  pla 
Aejr  bod  repaired ;  herd  the  Coi 
ffiile  apjilied ;  there  was  neither 
•l6tonHre  to  fix  the  burthen  on 
iQHpa  of  this  and  the  pubUc  at 
QoiAity  wlui  bound  to  repair. 
,-  This  case,  of  course,  was  mu 
tibe  'drawn:  and,  on  the  part 
Mithonty  was  questioned.  Lo 
HitaBVi^  the  judgment,  seems  ' 
Aedsitet  eentrAr;!  to  the  case  i 
M8.  tit.  Bridget,  pi.  2. ;  bnt  sta 
dwrecibrd,  BoUe  appeared  not  t 
in  the  abstraot  given  by  him ;  in 
tion  as  he  supposed  had  been 
Gdtisiderii^  the  great  learning 
and  the  greater  fomiliarity  whii 
with  ancient  records  than  coo 
Court  in  Lord  EUenhormtgh's  ti 
as  :itf  eharged  upon  him  may  w 
it  wiu  pointed  out  by  Mr.  Ma\ 
Hbmii  whereas  BitHk  refers  to  a  r 
roll  examined  by  the  Court,  frc 
^ven  in  a  note  to  Rex  v.  Kent 


(■)  8  V.  I-  £  its. 
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is  of  the  6  E,  2. ;  tfnd  the  result  of  bis  industribas  research   Queer^s  B^teh, 

leaves  it  very  questionable  whether  the  Court,  in  RSx  /r. * 

Kent  '{Footscray  Bridge)  (a),  did  sdccessfulfy  dispose  of    Tl»  Oukk 
the  authority  in  RoUe;'  who,  it  is  io  be  observed,  adds    Tbe  Inhabb- 
to  his  citation,  ^'and-tt  is  now  impaired  by  Xondon,   Ibls  or  Ei^r. 
which  hath  the  miU ;  ^  speaking  <^  it,  w^  l^prehend.  Us 
a  fact  within  his  own  knowledge,  and'terlaihly  attribut- 
ing the  continued  repair  by  the  -city  6i  LmnA^n  to  their 
ownership  of  the  mill  (A). 

It  ^onld  be  safer,-  therefore,  perhaps,  to  rely  ndther 
on  thd  case  in  RoUe^  not  on  ihe  mere  de<»sion  in  Rex 
v.  Keni{a)i  further  than  as  a  general  afBntence  of  the 
general  hile.  But  iii  a  later  cacf^  that  of  Rex  y^  Ker^ 
risen  (c),  where  a  Nav^tion  cctaspany,  for  the  purposes 
of  thife  -navigation,  and  hf  virtue  of  th^  statutofj 
powers,  made  a  navigable  cut  across  a  highway,  renders 
ing  it  impassable,  and  a  bridge  was  built  across  the 
cut  (it  was  not  proved  by  whom),  neither .  necessary 
nor  useful  to  the  ilavigation,  but  from  time  to  tune 
repaired  by  the  company,  necessary  to  the  public  and 
used  by  the  public,  but  never^  repaired  by  the  county, 
the -Court  held  that:  the  owner  of  the  navigation  wai^ 
liable  to  the  repair,  though  lio  tolls  were  paid  in  ro- 
8pe6t  pf  passing  the  bridge,  and  no  funds  ibr  its  main- 
tenance were  distinctly  found  to  exist;  and  they  pro- 
ceeded on  the  same  principle  which  had  decided  the  cases 
in  13  &  14  East,  Rex  v.  Kent  (St  Helen's  Bridge) (d). 
Rex  V.  TTie  Parts  of  Lindsey  (e).  And  that  principle 
see<ns  to'  be  this,  undoubtedly  a  just  one,  that,  wherf 


(a)  2  IC  4*  ^.513. 

(6)  See  p.  845.  note,  mt  the  end  of  this  case. 

(<r)  3  Af.  ^  5.  526.  («0  ^3  Etui,  220. 

(«)  14  £011,817. 


I. 


844  Q.  B.   TRINITY  VACATIOK, 

rofume  XK    the  act  making  the  bridge  neccssaryy  though  authorise 
_J *_'.__  to  be  done,  interferes  with  the  public  right,  is  doi 


The  QusKN     primarily  for  private   purposes,  and  the  public  us 
The  Inhabit-    from  which  the   public  benefit  is  inferred,  is  to  I 

ante  of  the 

isLK  or  Ely.  referred  only  to  the  act,  because  made  necessary  by  i 
the  public  indeed  remaining  only  with  the  same  coi 
Teniencc  which  it  had  before,  the  authority  to  do  th 
act  is  conditional  only,  equally  whether  the  conditio! 
be  expressed  or  implied ;  and  the  condition  also  is  i 
both  cases  continuing  so  long  as  the  act  continue 
whereby  the  public  right  is  interfered  with.  And,  oi 
the  obligation  here  insisted  on  arises  from  the  party'! 
own  act,  which  would  be  unlawful  unless  such  obliga 
tlon  could  be  complied  with,  the  case  steers  clear  a 
any  consideration  as  to  the  existence  of  funds ;  for  thi 
party  bringing  the  duty  upon  himself  for  his  own  pur- 
poses cannot  object  the  want  of  funds  for  the  perform- 
ance of  it. 

It  appears  to  us  that,  when  the  Adventurers  first  vui 
the  drain,  and  interrupted  the  'public  highway,  thai 
act,  however  authorised  by  commissions  of  sewers  or 
other  power  vested  in  them,  was  done  for  their  own 
use,  benefit  and  convenience,  and  could  be  legal  only 
on  the  condition  of  substituting  another  highway,  wUch 
could  be  only  by  a  bridge  as  convenient  for  the  public 
as  the  old  one;  that  the  public  were  in  truth  no 
guners  by  the  change ;  they  were  by  this  hypothesis 
merely  placed  in  the  same  situation  ns  before ;  and  that 
the  condition  which  was  necessary  to  legalise  the  first 
cutting  of  the  drain  was  and  Is  a  continuing  one:  the 
instant  it  is  broken,  the  Indefeasible  rights  of  the  public 
revive,  and  the  cut  becomes  a  nuisance. 

We  think,  therefore,  that  the  plea  is  in  substance 
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good,  and  that  the  facts  it  discloses  clearly  distmgaish  Queen' t  Btnek. 

it  from  the  case  of  Bex  v.  Oxfordshire  (a),  where  the  . 

bridge  was  built  by  trustees  of  a  turnpike  road  for     ''^  Qo«w 
public  purposes  only.  The  Inh^it* 

uits  of  tlw 

There  is  another  fact  in  this  case  which  does  not  Isu  or  £lt. 
appear  distinctly  found  in  any  of  the  decided  cases, 
namely,  that  the  cut,  the  banks  and  the  bridge,  Are  all 
expressly  vested  in  the  Corporation  by  statute.  And 
this  is  relied  on  by  the  counsel  for  the  Crown  at 
making  the  plea  double.  But  we  think  it  is  not  set 
up,  nor  could  be,  as  alone  of  power  to  throw  the 
liability  on  the  Corporation,  and  therefore  that  it  does 
not  open  the  plea  to  the  objection  of  duplicity ;  at  the 
same  time  we  by  no  means  say  that  it  is  an  unim- 
portant fact  in  addition  to  the  others  on  which  we 
mainly  rely. 

The  ground  on  which  we  decide  as  to  this  plea  makes 
it  unnecessary  to  consider  some  other  objections  which 
applied  to  other  parts  of  it  than  those  on  which  we  rely. 

No  distinction  was  made  between  the  second  and 
first  plea ;  and  our  judgment  will  be  for  the  defendants 
as  to  the  Old  Bedford  river  bridge. 

The  same  judgment  will  be  given  in  the  second  in- 
dictment. 

Judgment  for  defendants  (b). 

(a)  4  A  *  r.  194. 
(6)  Reported  principally  bj  C.  Bladdmrn^  Esq. 


In  jRea  T.  Kent  (Fooiseray  bridge)  (2  M,  ^  5. 513.)  the  Court  tlioaght 
that  Lord  RoUe,  in  1  Rollers  Abridgmeni,  S68.,  tit  Bridget,  pi.  2.,  referred 
to  m  record  which  is  set  forth  in  2  J/,  j-  S.  520.  note  (a) ;  mnd  they  said 
that,  **  it  appears,  the  real  question  was  on  an  obligation  to  repair,  by 

TOL.  XT.   N.  &  3  K 
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fkhume  XVm      rcMon  of  the  teninw  of  certain  lands,  and  that  no  aicfa  qaeaiion  as  tap- 
1850.         poaed  by  Lord  RolUt  that  it,  of  a  legal  obligation  resulting  Drooi  thi 
building  of  the  bridge  b j  the  mill-owner  for  his  benefit,  was  ever  £ifctljf 
or  indirectlj  decided,  or  could  properly  be  argued." 


Ilieilvmi 


Ti 


Jbm  Inhabit-        The  paisage  in  Rotte  referred  to  is  as  follows.     *<  Si  bone  crfcl  un 

«a|B  of  ue       molyn  pur  son  singular  profit,  et  fait  un  novell  cut  pur  le  ewe  a  ircacr  al 

ceo,  et  fkit  un  noTell  bridge  ouster  ceo,  et  les  subjectt  use  d'dei 


ceo  come  ouster  un  common  bridge,  cesi  bridge  doit  eaire  repalve  pcf 
cesluy  qui  ad  le  molyn,  et  nemy  le  countie,  pur  ceo  que  tl  ceo  erect  par 
son  benefit  demesne.  8  E,  2.  B,  R,  a^udge  pur  Bow-Bfidgtt  tt 
Ckaimel^ Bridge,  yen  le  Prior  de  Stratford,  ct  ceo  ore  repalre  per  Znmdtm, 
que  ad  le  molyn.** 

Maude,  in  arguing,  pointed  out  that,  in  the  record  cited.  S  Jf.  |r  & 
5Sa  note  (if),  an  inquisition  in  81  Bd.  1.  presents  as  wantii^  repair  If* 
brid^.  *  Of  these,  two  are  stone  bridges,  one  at  Stntford  Bow,  aad  aa« 
called  CAemiw/ bridge;  and  it  is  presented  that  these  two  bridges  and  a 
canseway  between  them  were  erected  by  the  Lady  MatUda,  then  queen, 
who  gave  lands  to  the  Abbey  of  Barkmg,  to  be  held  by  the  tanniv  of 
repairing  the  bridges  and  causeway,  which  lands  came  to  the  AbboCof 
Siratford,  who  therefore  repaired  the  two  stone  bridges  and  the  cause- 
way.    The  inquisition  also  presented  that  there  exist  three  mills,  one 
held  by  the  master  of  the  house  of  Si.  Tkomtu  de  Acre,  and  two  (a  water 
mill  and  a  falling  mill)  held  by  the  keeper  of  London  bridge;  from, 
which  mills  descend  three  courses  of  water,  with   three   trunks  msde 
across  the  said  causeway  by  the  said  master  and  keeper  for  a  long  t^ope 
alter  tlie  said  causeway  was  made;   over  which  trunks  three  wooden 
bridges  were  made  by  the  said  master  and  keeper,  which  were  out  of 
repair.     And,  **  it  being  inquired  who  are  bound  to  repair  the  aforesaid 
three  wooden  bridges  made  In  the  causeway,  they  say,  as  well  they  who 
hold  the  said  mills  founded  and  planted  upon  the  said  three  trunks  as 
the  said  Abbot,  who  has  the  profit  of  the  courses  of  water  running  under 
these  bridges  to  the  mill  of  the  said  Abbot,  situate  on  the  trunks  afore- 
said, towards  the  north.**     The  inquest  then  present  that  the  Abbot  of 
Stratfifrd  is  bound  to  repair  two  of  the  wooden  bridges,  and  that  the 
master  of  the  house  of  St.  Thomat  de  Acre  and  the  keeper  of  Londom 
bridge  are  bound  to  keep  in  repair  the  third  wooden  bridge :  and  that 
the  Abbot  holds  the  tenements  given  by  the  queen  for  the  repair  of  the 
stone  bridges  and  causeway. 

The  several  parties  are  summoned,  and  appear.  The  proceedings  as 
to  the  two  stone  bridges  and  causeway  terminate  in  a  concord  of  EatUr 
term,  9  Ed,  2.  But  the  end  of  the  proceedings  as  to  the  wooden  bridges 
does  not  appear  in  the  record  as  given  in  9  M.fi'S.  5Sa  note  (a).  The 
keeper  says  that  he  is  but  a  servant  of  the  mayor  and  commonalty  ot  London, 
and  prays  aid  of  them,  which  is  granted.     In  JtftcAoe/moff  term  7  Ed.  9., 
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the  mayor  and  commonalty,  the  keeper,  and  the  master  of  the  house  of 
SL  Thomat  de  Aere^  tniTerse  the  inquisition;  and  in  2Vtii%  term  (it 
does  not  appear  whether  of  7  or  8  Ed.  S.)  there  is  a  special  finding  of 
the  jury,  the  judgment  on  which  is  not  giyen.  Memdt  pointed  out  that 
die  leTeRoee  in  Rolk  is  to  the  8  Ed.  S.  :  and  be  surmised  that  EtiUe 
referred  to  the  judgment  which  he  conjectured  to  ha?e  been  given  in  that 
year  on  the  special  finding  against  the  mayor  and  commonalty  of  Xoiwian, 
who  are  stated  by  RoOe  to  repair  the  bridge  and  have  the  mill ;  and  that 
tbe  reference  was  not,  as  supposed  by  the  Court  in  Bes  v.  Kknt  (2  if.  ^ 
&  52a),  to  the  decision  in  9  ^BU.  2.  as  to  the  stone  bridges  and  the 
causeway,  with  which  tbe  city  of  London  had  no  concern. 


QufetCs  Btmdk 

1860. 

The  QuiBN 

T. 

The  Inhabit- 
ants of  tbe 
IsLi  or  £lt. 


See  also  lUx  r.  Middiuex  (3  B.  ^  Jd.  »U),  Baker  y.  GrmMa(SQ. 
B>  148. ),  by  which  it  appears  that  in  modem  times  there  are  five  bridges 
between  Stratford  and  Bow :  two  of  which  are  repaired  roHone  tenuwm 
of  lands  that  had  been  of  the  Abbey  of  Stratfitrd;  two  repaired  roHoma 
tenura  of  water  mills  &c.  by  tlie  city  of  London  f  and  on^  called 
St,  Thomas  qfjicrt'%  bridge,  repairable  rotione  tenura  of  a  water  mill  in 
the  hands  of  a  private  person. 


3k  S 


I 


Bj  will  at 
1761.  power 
WW  gi»en  la 


Q.B.   TRINITY  Vj 


Doe,  on  the  seTeral  demis< 
Others,  againsi 


T^JECTMENT  for  premUea 
the  trial,  before  ffilliams  ■ 


B  for  Somersetshire,  it  appt 
Um^  w  ihat  (ijg  piaintiflF  were  the  (leviseCB 
ttntd  in  •very   ntotif,  who  wtts  the  TeiDBmder 

nich  Icue 

tiie  ■nrieni  ind   Ckarhs  Earf  of  Egremont.     T 

■ccuitomed 

nnti  and  of  the  devised  estate. 

J^U^'JJ"  The  wUl  of  CTar/«  Earl  of . 
""BrcoditiUf  •'"ty  1761,  and  conttuned  a  p< 
iVit^oMJier"^  life  in  posaeasion,  amongst  otl 
child  WM  born  jg^gg  q^  STant,  in  poseeseion  or 
u>  tbe  inuior  b        -■        r 

for  two  or  three  lives,  or  for  a 
minable  upon  one  life  or  two 
of  the  premises  usually  bo  leas 
to  be  made  by  virtue  hereof,  w 
^  the  Bame  time,  shall  be  detem 
Sw^n  w«  ''"'  °^  °°^  ^'^*  °^  ^^^  dropping  of  i 

made  iccord- 

■Dglf ;  ind  llie  will  wai  ihmbj  alio  ratiBed. 

In  a  Iraie  of  1TS4  tbc  nut  wa«  I/. ;  and  a  hcriot,  or  3/.  i 
(he  Ime  waa  giantcd  en  pajmenl  or  a  Kne.  Bf  another 
the  tiiDM  of  making  the  will  and  tbe  codicif,  tbc  rem  wai 
fine.  A  tenant  for  life,  in  execution  of  the  leaaing  power, 
leueoriTS4.     Held: 

Hul,  iltlioLigh  the  tatrat  leau  preceding  tbe  creation  of 
weiglit  than  v\y  tingla  earlier  laaH,  and  ought  to  gotern 


making  of 
hi«  wU),  thai 

cliildren  were 
provided  ror, 
and  that  he 
wished  to  pro- 


:,  yet,  w 


e  the  a: 


tingle  lease  Tarying  therefrDm  wai  granted  ju it  before  ttie  i 
tional  leaic  ought  not  then  to  govern  mereljp  becaute  it  wa: 

That  whetlier  the  leaie  of  IT34  or  that  of  1T63  contai 
rent  anil  heriot  wai  a  quniion  Tor  ilie  jurj. 

'I'hit  the  will,  creating  the  power,  was  not  lo  be  read  a 
flrming  the  will  ;  becauie  the  codicil  wai  made  for  one  <pe 
with  the  power  in  queation  ;  and  the  rule,  that  a  cudicil  < 
Tor  many  pur^Mnea  to  bear  Uie  dale  or  the  codicil,  it  subjc 
Uift  inlenlioD  be  not  defealed  ihereby , 


BioouLrn 

T. 

Hou. 
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most ;  and  so  that  there  be  reserved  In  every  such  lease^  QueenU  Bench. 

*    1  ft  'fcO 

during  the  continuance  thereof,  the  ancient  and  accus-    [___ 

tomed  rents  and  heriots  for  the  premises  therein  con-      ?°*  ^*"^ 
tained;  or  more  (a)."   There  was  a  codicil  duly  executed, 
and  dated  in  1763,  as  follows. 

**  A  codicil  to  be  annexed  to  the  last  will  and  testa- 
ment of  me  Charles  Earl  of  Egremont^  bearing  date 
3lBt.7tt/y  A.D.  1761. 

Whereas  I  have  lately  (since  the  makjng  of  my  said 
will)  a  fourth  son  bom,  William  Frederick  fFyndliam, 
for  whom  I  am  very  desirous  to  make  some  provision 
without  delay,  provisions  having  been  already  made  for 
my  other  children  by  my  marriage  settlement  and  by 
my  said  last  will :  and  whereas  I  have  a  large  sum  of 
money  vested  and  standing  in  my  own  name  in  the 
joint  stock  of  4  per  cent,  annuities,  and,  being  minded  to 
give  and  appoint  10,0007.  interest  or  above  :**  then  fol- 
lows a  bequest  to  trustees  of  10,000/.  in  trust  for  the 
benefit  of  William  Frederick  Wyndham,  and  the  codicil 
then  concludes :  **  And  it  is  my  will  and  desire  that 
this  codicil  be  accepted  and  taken  as  part  of  my  said 
last  will  and  testament,  and  as  such  to  be  observed, 
fulfilled  and  performed,  hereby  ratifying  and  confirming 
my  said  last  will." 

A  lease  of  the  premises  in  question  was  proved, 
bearing  date  in  1724.  This  lease  was  for  ninety  nine 
years,  determinable  on  the  dropping  of  three  lives.  It 
appeared  to  be  on  payment  of  a  fine  of  95/.,  and  in  renewal 
of  a  former  lease ;  and  in  it  the  rent  of  1/.  and  a  heriot* 
or  in  lieu  of  it  3/.,  was  reserved.     Another  lease,  also  for 

<a)  See  the  power  more  fully  set  forth  in  Doe  dem.  Lord  Egremoni  t. 
SUphent,  €  Q.  B.  SOS.  810. 
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Crawder,,  Montague  Smith  and  Phinn  shewed  cause.   QM«M*i»  Bmc*. 
11i6ire  are  two  points  in  this  ease :   on  neither  was  _^ 


there  any  question  for  the  jury.   1.  Whether  the  power     JttD***^ 

is  to  be  construed  as  it  would  be  if  created  by  a  settle^  ^* 

mettt  bearing  the  date  of  the  codicil,  that  is,  1763,  or 

as  if  created  by  a  settlement  bearing  the  date  of  thd 

original  will,  that  is,  1761,  is  entirely  for  the  Court 

The  authorities  on  the  point  are  all  coUeoted  in  1  Jar* 

man  an  mils,  174.  c  8.    The  effect  of  them  is  that  the 

operation  of  a  codicil,  *^  if  not  neutraHsed  by  internal 

evidence  of  a  contrary  intention,  is  to  republish  the 

wilL^    In  Goodtitle  y.  Meredith  (a)  Lord  EUenbaroHgh 

says :  **  The  effect  of  all  these  decisions  is  to  give  an 

operation  to  the  codicil  per  se,  and  independently  of 

any  intention,  so  as  to  bring  down  the  will  to  the  date 

of  the  codicil,  making  the  will  speak  as  of  that  date, 

unless  indeed  a  contrary  intention  be  shewn,  in  which 

case  it  will  repel  that  effect."    The  last  case  upon  the 

subject  is  Doe  dem.  York  y.  Walker  (b),  where  the  rule 

Was  acted  upon.     The  onus  of  shewing  something  in 

the  codicil  to  indicate  an  intention  not  to  republish  lies 

on  the  defendant ;  and  nothing  of  the  sort  exists  in  the 

present  case.     The  will,  therefore,  is  to  be  construed, 

to  use  the  words  of  Lord  Abinger  in  Doe  dem,  York 

V.  Walker  {c\  <'as  if  the   testator  had  reinserted  in 

the  codicil  all  the  words  of  the  will."    Then,  assuming 

that  the  will  is  to  be  read  as  bearing  date  in  1763> 

the  second  point  arises.      The  plaintiff  contends  that, 

as  a  matter  of  law,  the  last  lease  granted  before  the 

creation  of  the  power  is  the  pattern  lease.     There  la 

a  chain  of  uniform  decisions  to  that  effect,  extending 

(a)  2  M,  .\  8.  5.  13.  (6)  12  M.  ff  »r.591 

(c)  12  M.  4-  W.  S97. 
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Hour. 
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over  a  long  period ;  Morrice  y.  AntrobuM  (a),  Orby  t. 
Mohun  {b\  per  Holt  C.  J.  In  Smith  v.  27ae  dinn.  jEotZ 
of  Jersey  (c),  in  the  House  of  Lordsy  Lord  Eldon  says: 
**  Now  let  us  suppose  ourselves  sitting  down  to  make 
a  new  lease,  after  the  year  1757  "  (the  date  of  the  ccea> 
tion  of  the  power  in  that  case),  **  of  premises  which, 
in  the  year  1757,  were  held  under  a  then  existing  lease. 
Addressing  ourselves  to  the  execution  of  that  power, 
is  it  possible  to  be  denied,  that,  in  order  to  see  how 
the  power  should  be  executed,  we  must  look  at  that 
existing  lease  which  is  the  lease  immediately  preceding 
that  which  we  are  to  make  ?  I  do  not  carry  it  further ; 
I  do  not  say  that  we  are  to  go  back  into  the  more 
remote  periods  of  time,  and  see  what  was  the  habit  in 
all  time  past.''  In  Doe  dem.  Dovghu  v.  Lock  (d)  it  was 
hud  down  by  this  Court  that  the  last  preceding  lease 
was  the  proper  evidence  of  what  was  the  accustomed 
rent  &c  intended  in  the  power. 

It  may  be  urged  by  the  defendant  that  heriots  are 
mentioned  in  the  power,  and  in  the  lease  of  1762  no 
heriot  is  reserved.  But  the  effect  of  this  is  only  that, 
no  heriot  being  customary,  a  lease  reserving  the  accus- 
tomed heriot  must  be  a  lease  reserving  none.  Or  it 
may  be  that  the  form  of  that  lease  takes  these  premisei 
out  of  the  operation  of  the  power  altogether,  as  shewing 
that  they  were  not  premises*  usually  so  leased  as  in  the 
power  was  contemplated. 


Coekbumf  Butt  and  Kinglahe  Seijt.,  contr^.  The 
general  rule  no  doubt  is,  that  a  codicil  confirming  a 
will  republishes  it:  but  it  is  not  an  inflexible  rule; 


(a)  Hardres,  325. 

(c)  2Br,i  i?.  473.60€. 


(6)  3  rmum.531.542. 
(d)  2A,^  E,  705.  7Se. 
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and,  whenever  it  appears    that  the  testator's  inten-   Queeti't  Bench. 

tion  was  by   the  codicil  to  ratify   the  devise  as  it  * 

was  in  the  original  will,  and  that  if  the  will  were      po«d«m. 

^  BlADVLTH 

brought  down  to  the  date  of  the  codicil  the  devise  ▼• 

HOLB. 

would  be  altered,  the  law  does  not  frustrate  his  inten- 
tion and  cause  the  intended  ratification  of  the  devise  to 
operate  as  an  alteration  of  it.  The  opinion  of  the 
Court  of  Queen's  Bench  in  Lady  Strathmore  v.  Bawes{a\ 
and  the  decision  of  the  House  of  Lords  in  the  same 
case,  Bowes  v.  Bowes  (b)^  proceed  on  this  principle. 
The  same  principle  was  recognised  in  Goodtitk  v. 
Meredith  (c),  though  the  Court  thought  that  the  par- 
ticular case  fell  within  the  rule,  not  the  exception ;  and 
there  are  several  cases  in  equity  to  the  same  eflfect; 
Monypenny  v.  Bristow(d),  Hughes  v.  TurmMT{€)y  AMey 
V.  JVaugh  (^),  Smith  v.  Dearmer  (A).  In  Doe  dem.  York 
V.  Walker  (i),  r^ed  on  by  llie  plaintifi*,  the  Court 
treated  the  question  as  one  of  intention.  And  it  would, 
in  many  cases,  work  monstrous  injustice  if  the  rule 
were  not  subject  to  such  an  exception.  The  argu- 
ment for  the  plaintiff  here  is,  that  a  codicil,  made 
solely  for  the  purpose  of  providing  for  an  infant  child^ 
is  by  a  technical  rule  to  alter  the  terms  of  the  power. 
If  the  will  had  contained  a  specific  devise  of  the  farms 
<'  now  in  the  possession  of  A.^  to  one  son  and  of  those 
'^  now  in  the  possession  of  £•"  to  another,  and  in  the 
interval  between  the  will  and  codicil  these  tenants  had 
given  up  part  of  their  farms,  or  taken  more  land,  it 
would  hardly  be  contended  that  the  codicil  should  have 

(a)  7  T.  R,  482  (&)  2  i?.  4-  P.  50a 

(c)  2  if.  J-  S.5,  (rf)  2  Rua,  J  Af.  117.132. 

(e)  3  M,i'  Keene,  666.  694. 

{g)  Cited,  1  Jarman  on  fTiUs,  179. 

(A)  3  r.j;J,  278.  (i)  12  JIf.  J-  IT.  591. 
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the  effect  of  altering  the  subject  matter  of  the  dienat ; 
yet;  if  the  plaintiff's  argument  be  correot,  it  miut  hire 
done  so.  The  only  answer  would  be^  that  the  tettator^ 
by  his  codicil,  meant  to  ratify  the  devise  in  the  wiO, 
not  to  repeat  the  words  with  a  different  meaning;  tad 
that  answer  is  as  applicable  here.  According  to  seet 
t4  of  Stat  7  ^.  4.  &  1  Viet  e.  26.,  a  will  is  to  speidr 
from  the  death  of  a  testator,  with  reference  to  red 
Mate,  *'  xmless  a  contraiy  intention  riiall  appear  by  the 
wiU."  The  law  thus  enacted  is  not  altogether  new, 
but  is  borrowed  from  the  law  in  force,  with  respect  to 
personal  property,  before  this  statute;  Atiomey^Cremtni 
T.  Bury  (a),  cited  in  Cole  y.  Scott  {b).  In  Cole  v.  ScoUf 
the  testator  devised  all  the  ^'estates  whereof  I  am  mem 
stised  or  possessed,**  and  also  used  ^the  word  '*  now  "  in 
ether  parts  of  his  will,  so  as  to  indicate  that  he  alluded 
to  the  period  at  which  he  was  making  his  will;  it 
was  held  that  real  estate  acquired  after  the  date  of  the 
win  was  not  affected  by  it,  because  the  testator  had 
shewn  a  contrary  intention.  In  the  present  case,  when 
the  testator  referred  to  lands  '^  usually  so  leased,**  be 
must  have  meant  usually  leased  ^*  now,"  and  not  usually 
leased  in  future ;  nor  could  he,  by  the  words  '*  andent 
and  accustomed  rents  and  horiots,"  have  contemplated 
future  and  unaccustomed  rents  and  heriots. 

Neither  is  the  plaintiff's  second  proposition  correct. 
The  lease  immediately  preceding  the  creation  of  the 
power  is  evidence  of  what  was  meant  by  the  power ; 
but  it  is  no  more  than  evidence.  Morrice  v.  Antrobus{c) 
turned  on  the  construction  of  stat.  13  EUz.  c.  10.,  and  is 
not  precisely  in  point ;  nor,  indeed,  was  there  any  de- 


(a)  1  Eq,  Co,  Abr,  301. 
(c)  JIardrti,  S85. 


(A)  1  MaenagMm  |r  Gordon,  SIB, 
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-oirion  in  that  case;  for  it  waa  referred  to  the  Attorney   Queen'i  Heneh, 

General     In  Orbyv.  Mohun(a)  the  opinion  of  Lotd  ' 

Holt  was  indeed  in  favour  of  the  lease ;  bnt  it  was  oveJ-     5***  **^ 
ruled  bj  the  Lord  Keeper  and  Trevor  C.  J.     Besidei^  ^ 

when  the  facts  in  that  case  are  looked  to,  thwe  ap^* 
pears  to  have  been  no  uniform  mode  of  letting  at  all  ^ 
aaid  the  last  lease  may  well  be  admitted  to  have  more 
weight  than  any  other.  In  Doe  dem,  Douglas  V. 
Lock{b)  it  was  dedded  that  the  last  preceding  lease 
was  the  proper  evidence  of  the  ancient  and  accustomed 
rent;  bnt  it  was  the  only  old  lease  produced  of  the 
fvremises  in  question,  and  therefore  the  cmly  evidence  of 
the  accustomed  rent  and  reservation ;  and  the  question 
came  before  the  Court  on  a  special  case,  so  that  the 
Court  had  power  to  draw  inferences  (c).  The  ques- 
tions how  these  premises  had  been  usually  leased,  and 
what  were  the  accustomed  rents,  were  questions  of  &ct, 
and,  therefore,  for  the  jury. 

Cur,  adv.  vuU, 

Patteson  J.,  on  a  subsequent  day  in  this  vacation 
{July  6th),  delivered  the  judgment  of  the  Court 

By  the  will,  dated  1761,  the  power  to  lease  for  three  • 

lives  lands  usually  so  letten  was  given  to  the  tenants 
for  life,  provided  there  were  reserved  in  such  leases  the 
ancient  and  accustomed  rents  and  heriots  or  more,  and 
usual  and  reasonable  covenants.  By  codicil,  dated  in 
1763,  provision  for  a  younger  child  was  made,  and  the 
vnll  was  in  i^  other  respects  confirmed.  By  lease  in 
1724,  in  renewal  of  a  former  lease,  the  rent  was  1/.,  the 
heriot  3Z.,  and  the  fine  95L    By  the  succeeding  lease,  in 

(a)  2  yemon,  531.  542.  (6)  9  J,  f  E,  705. 

(c)  See  the  judgment,  9  A.  f  B.  TS'i. 
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1762,  the  rent  was  15/.,  which  was  the  rack  rent  value; 
and  there  was  no  fine  and  no  heriot«  Bj  lease  of 
1824,  by  a  tenant  for  life  acting  in  execation  of  the 
power,  the  rent  and  heriots  were  according  to  the  lease 
of  1724 ;  and  the  ejectment  was  brought  on  the  ground 
that  the  rent  reserved  was  not  the  ancient  and  accus- 
tomed rent ;  and  the  lessor  of  the  pliuntiff  contended 
diat  the  last  lease  preceding  the  creation  of  the  powei 
is  by  law  the  proof  of  what  is  the  ancient  and  accus- 
tomed rent;  that  the  will  of  1761,  being  confirmed  by 
the  codicil  of  1763,  has,  in  law,  the  date  of  1763 ;  thai 
the  lease  of  1762  is  therefore  the  last  lease  preceding 
the  creation  of  the  power ;  and  that  consequently  the 
rent,  according  to  the  power,  ought  to  be  15/.  instead  oi 
\L  The  Judge  directed  the  verdict  to  be  for  the  plain- 
tiff, but  gave  the  defendant  leave  to  move  to  enter  the 
verdict  for  him,  if  upon  these  fisicts  there  was  any  ques- 
tion for  the  jury  as  to  the  ancient  and  accustomed  rent 
Upon  that  motion  being  discussed  before  us,  we  have 
come  to  the  conclusion  that  both  the  propositions  relied 
on  by  the  lessor  of  the  plaintiff  require  to  be  qualified, 
and  that,  when  properly  qualified,  they  do  not  support 
his  case. 

With  regard  to  the  first,  we  think  that  the  latest 
lease  preceding  the  creation  of  the  power  is  of  greatei 
weight  than  any  single  earlier  lease,  and  ought  to 
govern  the  decision  where  there  is  a  balance  of  evi* 
dence.  But,  if  a  case  be  supposed  where  the  andent 
custom  was  uniform,  and  the  single  lease  varying  there- 
from was  granted  just  before  the  creation  of  the  power, 
we  do  not  find  any  authority,  or  any  principle,  foi 
holding  that  the  exceptional  instance  should  be  takes 
to  be  the  usual  course,  or  the  departure  from  the  cus- 
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torn  to  be  the  custom.     In  Doe  denu  Earl  of  Egremont  Q«««**«  Bench. 
V.  Stephens  (a)  the  earlier  leases  were  given  in  evidence 


and  adverted  to  in  the  argument     In  the  judgment      biddulfh 
they  are  not  mentioned^  as  it  was  for  the  plaintiff  on  a        ^^' 
point  unconnected  therewith.     But  the  case  contains 
no  recognition  of  the  point  now  contended  for.     In  Doe 
dem.  DoufflcLs  v.  Lock  (b)  only  one  lease  of  the  premises 
in  question^  prior  to  the  creation  of  the  power^  was 
known  to  be  in  existence.     Other  leases  were  tendered 
of  other  premises  within  the  same  manor ;  but  the  pre- 
sent point  was  not  raised  by  the  facts :  and  the  judg- 
ment is  on  the  ground  that  the  single  lease  produced 
is  the  only  evidence  of  what  had  been  the  accustomed 
rent,  and^  as  it  was  probably  the  last  lease>  it  must 
necessarily  be  attended  to.     In  that  case  also  there  is 
no  recognition  of  the  point  contended  for.     In  Morrice 
V.  Antrobus  (c)  the  lease  was  void  because  the  accus- 
tomed exceptions  were  not  contained  in  it,  as  well  as 
because  the  accustomed  rent  was  not  reserved.     In  the 
judgment  it  is  said  that  the  last  lease  is  decisive  to 
prove  what  was  the  accustomed  rent.    But  in  that  case 
there  were  several  former  leases  given  in  evidence,  and 
in  each  the  rent  was  different;  and  upon  such  facts 
there  may  be  ground  for  saying  that  the  last  lease 
should  have  the  greatest  weight.     In  Orby  v.  Lord 
Mohun  (d)  the  opinion  of  Lord  Holt  is  with  the  plain- 
tiff; but  that  opinion  did  not  prevail  in  that  case,  as  the 
Lord  Keeper  and  Trevor  C.  J.  gave  the  judgment  of 
the  Court  against  the  opinion  of  Lord  HolL    In  the 
present  case  there  is  ground  to  infer  that  the  lease  in 
1724  contained  the  ancient  and  accustomed  rent  and 

(a)  6  0.  B,  208.  (6)  2A.SrE,  705. 

(c)  Hardres,S25.'  (d)  2  Vemon^SSOl,  542.  1 
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heriots,  and  that  the  lease  of 
that  it  was  a  queBtion  for  the 
the  verdict  muet  be  entered  fo 

Upon  the  second  point :  it  i 
firming  a  will  makes  the  will  i 
the  date  of  the  codicil ;  but  t 
limitation  that  the  intention  o 
feated  thereby.  Here  the  oodi 
of  providing  for  a  younger  c 
tends  that  it  has  also  the  effect 
a  devise  contained  in  the  wiJ 
pnrpOM,  and  of  rendeiing  thi 
tiie  gnatee;  for,  if  in  1761,  i 
will,  the  rent  was  ILy  the  fio 
when  the  roit  was  higher,  an 
the  more  benefimid  to  the  dc 
anoient  tent  must  be  taken  to 
nothing,  and  the  power  c^  dc 
then  the  effect  of  the  oodiful 
1763  to  the  will  for  aU  porpoi 
die  will  in  alt  respects,  but  t 
gift;  of  this  power  contained  ir 
spears  to  us  to  contravene  i 
the  testator ;  added  to  which,  t 
as  dated  in  1763,  ;et  the  poi 
<uent  heriot  shall  be  reserved 
reserves  no  heriot:  therefore 
been  the  one  contemplated  by 

We  are  (^  opinion  that  the 

the  codioil,  and  that  the  plainlj 

but,  if  he  is  wrong  on  either, 

the  defendant;  and  it  must  be' 

Rule 

(«)  RcpoTUd  b]i  S.  Daaitan,  Ex 
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QmeenU  Btneh, 

1850. 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  fix)m  the  Queen's  Bench.) 

Sir  Thomas  Phiixifs,  Enight,  against  Jones. 

DETINUE  for  cattle,  goods  and  chattels,  to  wit  &a^  l>«^'»»«  <>^ 
goods.     Judg- 

of  great  value,  to  wit  of  the  value  of  150/.  &c;  ment  (by  de- 

Avennent  that  by  the  detention  plaintiff  was  prevented  piaindflrrecoYer 

from  carrying  on  his  business  &c.    Judgment  by  de?  if  d^dant* 

fault:   •*  Therefore  it  is  conridered  that  the  plaintiff  do  ^^^ 

recover  against  the  defendant  the  said  cattle,  goods  and  J^J?^"* 

diattels ;  or,  if  the  defendant  should  not  render  the  same  *^  piunUff  *s 

damagct  bj 

to  the  plaintiff^  the  value  thereoi^  and  also  the  damages  reason  of  the  de- 
by  the  plaintiff  sustained  by  reason  of  the  detention  of  inquiry  to 
thereof.    But,  because  it  is  unknown  to.  the  Court  here  damagM  and 
iHiat  damages  the  plaintiff  hath  sustained  on  occasion  of  j^^'^^Je^il 

Hie  detention  of  the  said  cattle,**  &c,  «'the  sheriff  is  of  t^c  value. 

tietuni»  da- 
commanded  that,  by  the  oath  of  twelve   sood  and  ™«g»'<<>^* 

lawftil  men  of  his  bailiwick,  he  diliirently  inquire  what  Judgment  that 

.^     o        y       1  pUintiffrecover 

damages  the  pldntiff  hath  sustained,  as  well  on  occa«  the  goods,  or, 
sion  of  the  detention  of  the  said  cattle,"  &c.,^'as  for  should  not 
his  costs  and  charges  by  him  about  lus  suit  in  this  be-  [^  ^^^e  tbeVe- 
half  expended ;  and  that  he  send  the  inquisition  which  ^e  I^'lrht'' 
he  shall  thereupon  take  to  our  said  Lady  the  Queen  d*m*p«»  costs 

*^  ^  ^  gnd  charges 

here,"  <»i  the  4th  August,  1847,  &c.    The  judgment  then  aforesaid,  and 

27/.  coste 
of  increase : 
award  of  distringas  &c.  so  that  defendant  render  to  the  plaintiff  the  goods.     Error  thereon. 

Held,  that  the  judgment  was  Snal,  and  the  writ  of  error  could  not  be  quashed. 

That  the  judgment  was  erroneous  for  not  ascertaining  the  value,  or  giving  any  means 
of  ascertaining  it. 

That  the  defect  could  not  be  supplied  in  the  court  of  error,  against  the  plaintiff  in  error 
in  favour  of  the  defendant  in  error.     And 

That  the  defendant  in  error  mi|ht  have  entered  a  remittitur  as  to  the  delitery  of  the 
goods  or  their  value,  before  final  judgment,  in  the  Court  below;  but  that  in  the  Court  of 
error  the  jadgment  could  not  be  so  divided,  and  must  be  entirely  reversed. 


! 

1 
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Foimme  XK     stated  the  return  of  the  inquisition,  taken  on  the 
^^^^'        August  1847,  "  by  which  it  is  found  that  the  pla 


PHituTs      tiff  h»,^  sustained  dama^^es,  by  reason  of  the  det< 
JoNit.        tion  of  the  siud  cattle,  goods  and  chattels,  to  4021,  o' 
j  and  above  his  costs  and  charges  by  him  about  his  s 

{I  in  this  behalf  expended,  and  for  those  costs  and  chai] 

\  to  40i.     Therefore  it  is  considered  that  the  plaintiff 

I  recover  agunst  the  defendant  the  said  cattle,  goods  a 

|i  chattels,  or,  if  the  defendant  should  not  render  the  sai 

j:  to  the  plaintiff,  the  value  of  the  same;  and  that  1 

r  plaintiff  do  also  recover  against  the  defendant  his  damag 

1  costs  and  charges  aforesiud,  by  the  said  inquisition  abc 

;  found,  and  also  27/.  58.  for  his  costs  and  chaiges  by  1 

Court  here  adjudged  of  increase  to  the  plaintiff  and  w 
his  assent,  which  said  last  mentioned  damages,  costa  a 
charges  in  the  whole  amount  to  69/.  5s.  And  the  i 
fendant  in  mercy  &c.  And  hereupon  the  sheriff  is  co 
manded  that  he  distndn  the  defendant  by  all  his  hu 
and  chattels  in  his  bailiwick,  so  that  neither  the  defei 
ant  nor  any  one  by  him  do  lay  hands  on  the  same,  ui 
the  said  sheriff  shall  have  another  command  from  t 
Court  here  in  that  behalf,  and  that  the  said  sheriff  ansn 
the  issues  of  the  same,  so  that  the  defendant  render 
the  said  plaintiff  the  said  cattle,  goods  and  chattels  afoi 
said ;  and  in  what  manner  &c.  he  is  commanded  to  mm 
appear  &c.'^ 

The  defendant  below  brought  error,  assigning  special 
that  the  judgment  should  have  been  that  the  plaint 
should  recover  the  said  cattle,  goods  and  chattels, 
the  value  of  the  same ;  and  that  the  judgment  shou 
have  stated  the  value  of  the  said  cattle,  goods  ai 
chattels  respectively,  or  else  should  have  stated  the  san 
collectively,  and  the  said  judgment  docs  not  state  the 


XIV.  VICTORIA.  861 

value  at  all ;  and  that  the  inqmsition  does  .  not  find  Qf*eetC»  Jknek. 

the  valae  of  the  cattle,  goods  and  chattels  respectively \  _ 

or  coUectivelj.    Joinder.  PMifcup* 

The  case  was  argued  in  last  Hilary  vacation  (a).  ^^"n- 

Unthank  appeared  for  the  pluntiff  in  error ;  but  the 

Court  called  on 

CowKnffy  for  the  defendant  in  error  (the  plaintiff  be- 
low).    The  record  is  free  from  objection  as  it  stands. 
At  all  events  it  is  not  erroneous,  but,  at  most,  incom- 
plete only.    In  Co.  Lit.  286.  b.  it  is  said  that  in  detinue 
the  plaintiff'^  shall  recover  the  thing  detained ; "  nothing 
is  siud  as  to  recovery  of  damages  for  the  detention,  or  of 
the  value  in  case  the  thing  be  not  re-delivered.    In 
RoBteU '«  Entries,  218  a.,  Detinew,  pL  1  and  2,  the  judg- 
ment is  not  in  the  alternative  to  recover  the  value  if 
there  should  be  no  redelivery.    By  the  old  practice 
there  was  an  interlocutory  judgment  awarding  the  re- 
covery of  the  thing  itself  and  damages  for  the  deten- 
tion ;  then  a  distringas  issued  to  compel  the  redelivery ; 
and,  in  failure  of  such  redelivery,  there  was  a  second  writ 
of  inquiry  to  assess  the  value,  and  final  judgment  was 
for  the  value  of  the  thing  and  damages ;  8  Vin.  Abr.  41, 
tit  Detinue  {E),  pL  15. 17.    The  plaintiff  may  dispense 
with  judgment  for  the  value,  and  take  judgment  for  the 
thing  itself  and  damages ;  nor  does  it  lie  in  the  mouth 
of  the  defendant  to  say  that  the  judgment  is  too  narrow. 
It  was  only  in  the  event  of  no  redelivery  that  the  value 
was  assessed:  RastelVs  Entries,  Detinew,  218  a.  pi.  4«, 
218  b.  pi.  5,  6.,  219b.  pi.  1 3.    [  Cresswell  J.     The  judg- 
ment here  is  for  the  value,  and  the  value  is  uncertain. 

(a)  FebruoTjf  5th  and  eth.     Before  Mmde^  Cnuwett^   WUHmmt  and 
J\Jfourd  J«.,  and  Pcarkct  Aldenon  and  Rolfi  Bi* 

VOL.  XY.  K.  8.  3  L 
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flatt  B.  How  could  ezeoation  issue :  it  must  foDi 
the  judgment?]  The  defect,  if  any,  in  this  lecoi 
might  be  cured  even  now  hj  a  remittitur.  In  Jb 
telTs  Entries^  218  a,  pi.  1,  S,  the  judgments  oontaii 
remittitur  as  to  tiie  damages  for  detention.  Eyen  wil 
out  a  remittitur  as  to  the  value,  the  absence  of  an  asse 
ment  is  no  error ;  the  want  of  a  writ  of  inquiry  is  cm 
by  the  statute  of  JeofaUs^  18  EUz.  c.  14  s.  1.,  extend 
to  judgments  by  default  by  stat.  4  Amu  e.  16.  «.2 
Maffary  v.  Jennings  (a),  lle$  v.  PiU{b\  The  judgmc 
on  this  record  is  interlocutory  only ;  «nd  this  Court  m 
issue  the  writ  of  inquiry  now ;  Herbert  y.  WaUera  ( 
Burton  r.  lUbimon  [d).  In  one  report  {e\  however, 
ihe  case  last  cited,  it  is  sud  that  the  Court  dollbti 
Lord  HciUy  in  Herbert v*  Weilter8(e)y  thought  thew 
issued  improperly  in  Burton  v.  Robinwn  (d) ;  perhaps  I 
^use  it  was  aflter  verdict,  whereas  in  Herbert  v.  Wi 
ter8{e)  it  was  after  nonsuit  The  reason  fbr  sudi 
distinction  seems  to  be  that,  after  verdict,  a  second  ju 
could  not  supply  the  defect  on  account  of  the  first  jo 
being  liable  to  attaint;  Chxynmfz  Ca9e{g) ;  this,  it  m 
be  presumed,  would  be  different  on  a  judgment  by  d 
iault.  Such  a  writ  is  reported  to  have  been  award 
after  nonsuit  in  Gardner  v.  HMe  (A)^  and  in  Harem 
T.  Weeh  (t).  There  is,  therefore,  no  objection  to  i 
awarding  of  a  writ  of  inquiry  to  ascertain  the  damage 
nor  is  it  any  objection  that  in  the  present  case  there  Ii 


(a)  %  Str.  878.  (ft)  2  ZM.  Raym.  1397. 

(c)  ]  Ld.  Rtttfm,  59.;  S,  C.  5  Mod.  118.,  1  SoUc.  205^  and  (m 
Jkme9  Hmhert*i  Cate)  Skifm,  595. 
(O  T.  JBcyM.  194. 

(e)  1  Sid.  246.     And  wtt  in  HarcouH  w.  Weela,  5  Mod.  77. 
(g)  to  Rep.  118b.  (A)  5  Mod.  7S. 

(0  5  Mod.  77. 
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already  been  a  writ  of  inquiij.    The  only  purpdee  t6r  dusen't  B^nch. 

which  such  a  writ  is  neceaaary  at  all  is  to  assist  the  * 

judgment  of -the  Court :  the  want  of  any  judicial  writ  10  Pic«.uf» 
cured  Dy  stat.  18  Eliz.  c.  14.  9. 1.,  and  stat  4  Ann,  e.  16.  ^^'^ 
^•2.;  and  MaUory  y*Jenmng8{a)  and  lUiy.PiuQ^ 
shew  that  a  writ  of  enquiry  is  such  a  writ :  a  fortiorif 
the  defect  may  be  cured  by  a  second  writ.  If  the  defect 
causes  the  judgment  to  be  only  inteslocutoryi  the  writ 
of  error  ought  to  be  quashed:  if  the  judgment  is  finals 
the  Court  may  modify  it. 

The  objections  do  not  lie  in  the  mouth  of  the  plaintiff 
in  error.  The  action  is  brought  to  recover  the  things 
themselves,  though  in  modem  times  tiie  judgment  has 
always  been  si  non  :  still,  if  the  cattle  w«re  to  die  witln 
out  the  fault  of  the  defendant  below»  the  pUuntiff  below 
could  not  recover  either  the  cattle  or  their  value; 
\Parke  B.  In  detinue  for  railway  scrip  which  had  been 
given  up  to  the  plaintiff  after -action  brought,  it  washeld 
tiiat  the  jury  might  find  spedally  the  facts  whereby  a 
reddlvery  of  the  goods  to  the  plaintiff  had  become-  imr 
possible,  and  so  confine  themselves  to  an  assessment  of 
damages ;  and  this  was  so  held  by  analogy  to  the  case 
in  which,  the  destruction  of  the  chattel  having  taken 
place,  it  cannot  be  recovered  in  specie,  and  damages 
are  given  for  the  whole  less;  JFUHams  v.  Archer (c).'] 
That  is  only  where  a  destruction  has  taken  place  by 
the  defendant's  fault ;  in  general  he  has  his  election  to 
give  up  either  the  articles  or  the  value ;  per  FrowikeC.  J., 
(of  C.  P.),  Keiltc.  t)4  b.  8  Vin.  Abr.  41;  tit.  Detinue  (E), 
pi.  15.  and  18.,  Walker  v.  Needham(d)^  per  MaukJi, 
It  may  follow  that,  the  value  not  having  been  ascertained, 

(a)  S  Sr.  878.  {b)  ^  Ld,  Raym.  1397. 

(c)  5  Com.  B.SIS.  {d)  SIT.  4  G. 557.  561. 
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I: 
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roiume  xr. 
1950. 

PiiitLirs 

▼. 
Josrts. 


the  pluntiff  below  can  recover  neither  the  cattle  nor  1 
value;  but  still  he  is  entitled  to  recover  his  damaj 
and  costs ;  bj  proceeding  for  those  only,  and  enter! 
a  remittitur  as  to  the  residue,  he  would  be  only  i 
manding  less  than  the  judgment  below  g^ves  hi 
l^Parke  B.  If  the  judgment  be  wrong  in  a  point  fanro 
able  to  the  plaintiff  in  error,  he  may  still  compli 
because  it  is  the  act  of  the  Court.  A  remittitur  mi 
be  entered  before  final  judgment] 


Unthanky  for  the  plaintiff  in  error.  This  is  a  fii 
judgment.  After  an  interlocutory  judgment  that  t 
plaintiff  below  recover  the  cattle,  or  the  value  a 
damages,  there  is  a  writ  of  inquiry  confined  to  t 
damages;  no  value  is  found;  damages  are  foun 
then  there  is  judgment  that  the  plaintiff  below  recoi 
his  cattle  or  the  value,  and  the  sum  assessed  as  damagi 
with  costs,  and  an  ascertained  sum  for  costs  of  i 
crease :  therefore  this  is  a  final  judgment  That  ben 
so,  the  authorities  shew  it  to  be  erroneous.  In  Pau 
V.  Holly  (a),  where  it  was  held  that  the  values  of  t 
several  parcels  need  not  be  laid  separately  in  the  c 
claration,  since  the  specific  remedy  might  be  had  i 
the  recovery  of  the  goods  by  severing  the  values 
the  verdict,  De  Grey  C.  J.  observed,  **  The  cases  dt 
by  brother  Sayer  "  (as  to  the  necessity  of  severing  t 
values)  ''are,  where  the  values  are  not  severed,  eitl 
by  the  declaration  or  verdict/*  The  decision  that  t 
plaintiff  might  recover,  though  the  values  were  s 
severed.  Yearbook^  Mich.  1  Ric.  3.  fol.  1  B.  pL  2.,  n 
doubted  at  the  time ;  and  the  contrary  is  now  settled  la 
In  Peters  v.  Heyward{b)  a  judgment  that  the  plaini 
recover  *^  the  said  bond  or  twenty  pounds "  was  i 

(a)  iW.  BLZSX  (»)  Ch».  Jk.  68S. 


/ 
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versed,  after  consideriDg  precedeDts  and  books  which  Qvetn's  Benek^ 

shewed  that  '^  the  judgment  is  and  ought  to  be  con-  . 

ditiond  in  itself,  and  not  hj  intendment ; "  and  the 

reason  given  was,  that  it  ought  not  to  be  left  to  the 

choice  cf  the  sheriff  what  he  would  dbtrain  for,  but  he 

ought  to  distrain  for  the  thing  itself,  and,  if  he  cannot 

have  that,  then  for  the  twenty  pounds.     In  Bro.  Abr. 

Enquest,  pi.  85.,  it  is  sud :  ''  Detinue  of  evidences ; 

the  jury  found  damages  and  did  not  inquire  whether 

tl)e  evidences  were  burnt  or  not,   wherefore  a  new 

enquest  was  awarded."     This  is  also  cited  iu.  Viner  (a), 

where  this  dictum  of  Doderidge  J.  immediately  follows : 

''  In  detinue  the  jury  ought  to  find  the  particular  value 

of  every  particular  thing  demanded  by  reason  of  the 

damages  {by*    It  follows  that  in  the  present  case,  by 

the  total  omission  to  find  any  value,  the  plaintiff  in 

error  has  been  deprived  of  his  election.     It  is  too  late 

to  enter  a  remittitur.     The  omission  of  the  writ  of 

inquiry  is  indeed  cured  by  the  statute  of  jeofails,  so  that 

perhaps  on  an  allegation  of  diminution  a  writ  of  inquiry 

might  be  supplied :  but  the  omission  of  the  value  is  not 

cured ;  and  there  are  no  means  of  supplying  it  in  tbo 

Court  of  error.     In  the  form  which  is  given  in  Co.  Ent. 

170  b.  Detinue,  pi.  2.,  the  jury  find,  as  part  of  their 

verdict,  100«.  the  value  of  the  mare,  and  judgment  is 

given  for  100«.  '^  si  cam  rehabere  non  possit;"  and  a 

distringas  issues,   *^  ita  quod  reddat   prssfato  Henrico 

equam  prsedictam,  vel  pra^dictos  centum  solidos  pro 

valore  ejusdem."     The  older  forms  merely  shew  an  in* 

quest  of  office  before  final  judgment*    \Parke  B.  That 

was  analogous  to  the  ordinary  writ  of  inquiry.] 

Cur.  adv.  vult 

(a)  8  Vin,  Abr.  39.  tit  Detinue  (D.  7> 

{h)  Isaek  V.   Clarke,  1  BolL  Bep.  126.  128. ;  S,  C.  2  Buht.  SOe.  308, 
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Pabee  B.,  in  this  vocatioi 
tiie  judgmeat  of  the  Court. 

In  this  case  a  writ  of  erroi 
judgment  of  the  Court  of  Qi 
in  an  action  of  detinue.  The 
the  sittings  of  this  Court  after 
mj  iMOthen  Maule,  Solfe,  C 
and  Talfourd,  and  myself  « 
the  pnTposB  of  examining  the 
side.  We  have  done  so,  and 
judgtnent  is  erroneous,  and  ou{ 
dedaraUon  is  in  detinue,  on  a  1 
&C.,  with  ^e<nal  damages, 
judgment  hj  default ;  and  the 
the  judgment  in  these  terms 
sidered  that  the  plaintiff  do  reoc 
the  said  cattle,  goods  and  chati 
should  not  render  the  same  ti 
thereof,  and  also  the  damages  1 
hy  reason  at  the  detention  the 
quiiy  is  awarded  to  ascertain  t 
detention,  and  the  costs,  but 
niae  of  the  cattle,  goods  and 
the  return  of  the  inquisition 
Kssed  at  iOl  and  the  costi 
judgment  is  then  given  that  th 
the  defendant  the  cattle,  goods 
defendant  should  not  render  i 
ihe  value  thereof,  and  also  thi 
damages,  costs  and  chaises  a 
costs  of  increase ;  and  then  th 
tringas  od  all  the  lauds  and  c 
in  the  btullnick,  ao  that  the 
plaintiff  the  said  cattle,  goods  i 
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It  was  oontended^  on  behalf  of  the  defendant  in  Quten**  B^ndL 

^nor:  first,  that  the  judgment  in  its  present  form  was 

good :  secondly,  that,  if  it  was  not,  it  was  an  imperfect      Pbiluh 
or  interlocutory  judgment,  and  that  the  writ  of  error       JonM, 
ought  to  be  quashed :  thirdly,  if  not,  that  the  defect 
might  be  now  cured  by  this  Court. 

We  are  of  opinion,  first,  that  the  judgment  on  this 
record,  whether  erroneous  or  not,  is  final,  not  inter- 
locutory. It  is  final  in  form ;  and  the  plaintiff  has  his 
costs  of  increase  awarded  to  him  as  on  a  final  judgment. 
We  all  therefore  think  that  the  writ  of  error  cannot  be 
quashed. 

Secondly,  we  are  of  opinion  that  the  judgment  in 
the  present  form,  is  erroneous.  Upon  referring  to  the 
precedents,  it  appears  that  the  plaintiff  in  detinue  has  a 
right  to  recoYer  the  goods  in  specie,  and,  in  case  of 
nondelivery,  the  value,  and  the  option  of  giving  up  the 
goods  or  paying  the  value  ib  in  the  defendant^  who,  by 
refusing  to  deliver  the  former,  renders  himself  liable  to 
pay  the  latter.  It  was  so  laid  down  by  Frtmnke  C.  J., 
Keibo.  Rep.  64  b.  He  says,  *'  that  the  judgment  is, 
that  the  plaintiff  shall  recover  the  goods  or  the  value ; 
then  shall  issue  a  writ  to  the  sheriff  to  distnun  the  de- 
fendant to  deliver  the  goods,  and  if  he  will  not,  then 
the  value  as  it  is  taxed  by  the  inqmsition.  And  so  it 
is  in  the  election  of  the  defendant  to  deliver  to  the 
plaintiff  the  goods  or  the  value."  And  the  same  law  is 
liud  down  in  Yelv.  71.  (a) :  and  in  Peters  y.  Heyward(b) 
it  was  held  that  the  judgment  must  not  give  the  sheriff 
an  option  to  take  one  or  the  other,  but  the  plaintiff 
must  have  judgment  to  recover  the  goods  only,  and,  if 
they  could  not  be  had,  the  value.     There  appear  to  be 

(a)  Paler  t.  Hardeman,  (6)  Ore,  Joe.  688. 
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rbhme  XK     two  modes  in  the  old  books  by  which  the  value  m 
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be  lecoyered  is  to  be  ascertained ;  one,  by 
value  is  found  by  the  jury  who  try  the  issue,  in  gt 
J«*»-  the  verdict:  Bast.  EnL  218  b.  DeHnew,  pL  9-,  Peta 
Heyward{d)\  and,  if  there  were  no  issue  to  be  ti 
the  jury  who  assess  the  damages  would  find  the  va] 
the  other,  according  to  which  the  sheriff  is  cUrectec 
ascertain  (6)  the  value,  if  the  defendant  does  not  del 
up  the  goods ;  Ra$t  Ent  Detinew,  218  a.  pL  4.,  21 
pL  5.,  219  b.  pL  13. ;  and,  on  the  sheriff's  return,  ji 
ment  absolute  would  be  given  for  the  value ;  JPak 
Hardyman  (c). 

In  the  present  case  neither  of  these  forms  is  adoji 
The  judgment  does  not  ascertain  the  value,  nor  j 
any  means  of  ascertaining  it.  The  objection  is 
same  as  was  held  valid  upon  error  in. the  last  mentic 
case. 

But  then  it  was  contended  by  Mr.  CawKuff  that 
defect  might  be  supplied  by  a  writ  of  inquiry ; 
several  cases  were  cited,  which  shew  that  tlus  m 
have  been  done  by  the  Court  below.  But  the  quee 
is  not  whether  this  defect  might  have  been  cured  in 
Court  below,  but  whether  this  Court  of  error  can  j 
do  it  No  case  was  cited  warranting  such  a  proceed 
and  it  is  against  the  established  rule,  that,  though 
Court  may,  notwithstanding  the  limited  prayer  of 
defendant,  plfuntiff  in  error,  give  him  such  judgn 
as  he  is  entitled  to,  they  cannot  amend  the  judgn 
against  him  in  favour  of  the  defendant  in  error ;  Pi 
V.  Forrest  (rf). 

(a)  Cro,  Jac,  683. 

(6)  By  writ  of  inquiry,  according  to  the  autliorities  cited. 

(0  Yelv.  71.  (d)  \l  Q,B.  949.  962. 
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The  only  lemaining  point  is,  whether  the  plaintiff  «"^'gj;-'*' 

can  have  the  judgment  of  the  Court  for  his  damages  for    1__ 

the  detention  and  costs,  both  of  which  are  ascertained  Philui* 
hj  the  judgment, .  though  the  judgment  be  reversed  for  Jovu.* 
the  remainder. 

If  there  had  been  a  remittitur  entered  by  the  plaintiff 
before  final  judgment,  with  reelect  to  the  goods  and  the 
value,  there  would  have  been  no  difficulty  in  affirming 
the  judgment  for  the  damages  and  costs,  as  the  plaintiff 
had  voluntarily  remitted  his  right  to  the  principal 
subject  of  the  claim.  But  there  is  no  authority  for 
dividing  a  judgment  in  this  way  without  the  consent  of 
the  plaintiff. 

If  this  judgment  is  reversed,  the  plaintiff  may  recover 
in  a  new  action  both  the  goods,  or  the  value,  and  his 
damages  for  the  detention ;  but,  if  he  has  judgment  for 
his  damages  and  costs  only,  he  must  either  be  barred 
altogether  from  a  further  action,  for  the  principal  sub- 
ject, which  would  be  a  hardship  on  him,  unless  he  had 
oonsented  to  it ;  or  he  may  bring  another,  and  recover 
the  chattels  or  tiieir  value,  wluch  would  be  a  hardship  on 
the  defendant,  who  ought  not  to  be  twice  vexed  for  the 
same  cause. 

We  are  therefore  of  opimon  that  the  judgment  must 
be  reversed. 

Judgment  reversed  (a). 

(a)  Reported  by  Robert  Hall^  esq.  and  H.  Davi$ont  esq. 
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Baxbb  against  Ru8K« 
In  debt  for  s     T\EBT  for  a  penalty  of  5002.  under  sect  7  of  stat 

penalty  under      J^J-  '^  ^ 

itat.  9  (?•  2.  2  Gr.  2.  e.  24«,  '^  for  the  more  effectoal  preveatiDg 

c  94k  it.  7.f  for 
corrupting  » 
TOter,  the  de- 
clarmtion,  in 
the  first  count, 
alleged  that; 
defendant  cor- 
rupted the 
Toter,  by  pro- 
miiing  to  pay 
Ibr  him  a  debt 
of  41(.  5s.; 
and»  in  the 
Mcond  count, 
by  paying  lOT. 
to  the  creditor 
on  account  of 
the  debt,  at 
the  request  of 
the  Toter,  and 
promising  the 


bribery  and  corruption  in  the  elections  of  membecB  to 
serve  in  parliament" 

The  first  count,  after  redtmg  that  an  election  of  two 
members  to  serve  iji  parliament  for  the  borough  ol 
Harwich  was  had  on  29th  July  1847,  and  that  JakM 
Attwoody  esq.,  was  a  candidate,  alleged  that  the  de- 
fendant, not  regarding  the  statute  in  that  case  made  and 
provided,  before  the  said  election,  to  wit  on  1st  Jmbf 
1847,  did  corrupt  one  Edward  Saxby^  who  then,  and 
firom  thenceforth,  until  and  at  the  time  of  the  ssid 
election,  had  a  right  to  vote  in  the  said  election,  to 
areditor,at  the    j-jy^  j^jg  y^^  j^  j^^  election  for  the  Said  Attwood.  SQ 

like  request,  to    »  . 

pay  the  residue,  beiuff  such   Candidate  as   aforesaid,  by  a  promise  oi 

On  the  trial  it  *  .  . 

appeared  that     reward,  to  Wit  by  then  promising  Saxby  to  pay  ops 

a  boat,  the 

Toter*s  property,  GWce,  for  and  ou  accouut  of  Saxby f  a  large  sum  ni 
hiTcredito/as    money,  to  wit  the  sum  of  41/1  Ss.y  then  claimed  firom 

security  for  a 
debtof4U5f.| 
and  that  the 
Toter  applied 
to  the  defend- 
ant for  money 
to  redeem  it ; 
defendant  said 
he  would  try 
to  settle  with 
the  creditor  if 

the  voter  would  vote  for  a  candidate  named.  Defendant  afVerwards  paid  the  creditor  lOL, 
and  promised  him  to  pay  the  residue,  and  also  the  expenses  in  respect  of  the  pledge  of  thi 
boat.     Held : 

That,  although  the  omission  of  the  promise  to  pay  expenses  might  be  a  fatal  ofagectioa, 
on  the  ground  of  variance,  to  the  first  count,  in  which  the  alleged  means  of  comiptioc 
rested  in  agreement  only,  the  payment  of  lO/L  sustained  the  cha^e  of  corruptioD,  made 
in  the  second  count,  and  that  tlie  further  promise  there  was  immateriaL 


Seurby  by  Grice^  in  manner  following,  (that  is  to  say) 
by  then,  to  wit  on  &c.,  promising  Saxby  then  to  pay 
Grice,  for  and  on  account  of  Saxby,  the  sum  of  lOLy 
to  wit  on  the  day  and  year  last  aforesaid,  and  the  resi- 
due of  the  said  sum  of  417.  5s,y  to  wit  31/,  &».,  bj 
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monthly  instalments  of  52. ;  which  sud  promise  to  pay  Queen*sMmek. 
the  said  smn  of  41/.  6#.  as  aforesaid  by  defendant  to  * 


fb 


Cfrice  was  made  at  the  request  of  the  said  Saxiyi  and 

was  in  truth  and  in  fact  a  pronuse  for  reward  to  the        Kvmc. 

said  Saxby,  for  the  purpose  of  corrupting  Saxby^  -so 

being  such  voter  as  aforesaid,  to  give  his  vote  in  the 

said  election  for  the  said  Atttoood,  so  being  such  candidate 

as  aforesud :  contrary  to  the  form  ol  the  statute  &c« 

The  second  count  allied  that  defendant,' on  &ek, 
corrupted  Scucby,  for  the  same  purpose  as  allied  in  the 
first  count,  by  then,  at  the  requedt  of  Saxby^  giving  to 
Grice  the  sum  of  102.  for  and  on  account  of  a  certain 
debt  of  41/.  5^.,  then  claimed  by  Chriee  to  be  due  from 
Saxby^  and  by  then  promising  Chice^  at  the  request  of 
Saxiy,  to  pay  to  Grice  the  sum  of  31/.  58,,  the  residue 
of  the  debt,  by  six  monthly  instalments  of  5L  and  one 
instaknent  otlL  5s. ;  which  sum  and  promise  were  paid 
and  made  as  a  reward  &c 

Plea :  Nunquam  indebitatus.     Issue  thereon. 

On  the  trial,  before  Alderson  B.,  at  the  JSssex  Summer 
asfflzes,  1849,  it  appeared  that  in  the  month  of  June 
preceding  the  election  of  members  of  parliament  for 
Harwichf  which  took  place  on  29th  July  1847,  Saxby, 
whb  was  then  on  the  register  of  voters,  and  followed 
the  calling  of  a  fisherman,  was  desirous  of  redeeming 
his  boat,  which  had  been  mortgaged  to  secure  A\L  5$. 
owing  by  him  to  William  Grice,  and  which  was  then  in 
the  custody  of  one  Hales,  an  auctioneer  at  Harwich,  as 
Gric^^  agent.  To  this  end  Saxby  applied  to  one  Trunr 
dell,  a  political  supporter  of  Mr.  Attwood  in  the  borough ; 
and,  on  29\\iJune  1847,  Trundell,  at  Saxby^s  request,  ap- 
plied by  letter  to  Mr.  Attwood,  who  resided  and  carried 
on  business  in  London,  for  a  loan  to  Saxby  to  enable  him 
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to  release  his  boat.     Mr.  Atttcaod  in  answer,  hj  letn 
of  po6t»  stated  that  at  any  other  time  he  would  hs 
oomplied  with  the  request,  but  that  on  the  eve  of 
election  he  could  not  do  so.     On  the  30th  June,  Saa 
himself  came  to  London,  was  informed  bj  Mr.  Attwi 
at  his  private  residence  of  the  answer  sent  to  Trund 
and  was  referred  to  Mr.  Attwoo^s  place  of  business 
the  oitj.     Saxby  went  there  on  Ist  July,  and  had 
interview  with   the   defendant,    Mr.  Attwood^s  ago 
The   defendant  said  he  would  write  to  Holes,  a 
try  to  release  the  boat,  if  Saxby  would  vote  for  ]^ 
Attwood:  Saxby  deolmed  to  promise.     The  next  d 
Saxby  saw  defendant  agwi;    defendant  then  said 
had  written  to  Hales,  and  would  release  the  boat  if  t 
terms  proposed  by  him  U>HaksYrere  agreed  to;  a 
on  the  day  following  he  told  Seueby  that  he  had  i 
leased  the  boat.    A  correspondence  between  defenda 
and  Haks  was  put  in. 
Defendant  to  Haks. 

**2dJui^,  1847. 
••  Dear  Sir, 

**  Accidentally  leeing  Mr.  Saxby,  be  has  told  me  a  tale  of  tnw 
about  your  being  in  possession  of  bis  boat  for  a  debt  of  Mr.  Gna 

about  40L  The  boat  be  assures  me  is  worth  double ;  and  it  would  fc 
sad  pity  to  sacrifice  the  man  if  it  can  be  avoided.  He  is  an  entire  stiai 
to  me :  but,  appearing  to  be  an  honest  man,  I  am  induced  to  write  to  ] 
to  know  if  sometliing  could  not  be  done  to  save  him.  Whether  1 
Griee  would  give  him  a  little  time  if  be  raises  something  oo  account  i 
pays  the  balance  by  instalments.  I  would  mtfteif  lend  him  a  102.  m 
and  undertake  the  balance  by  monthly  instalments  of  54,  if  you  th 
any  thing  could  be  done  for  him.  At  any  rate,  if  any  thing  could 
done  to  relieve  his  boat,  it  would  enable  him  to  turn  it  to  some  aoooc 
Favour  me  with  a  line  by  return  ;  and  oblige  "  &c. 

Hales  to  defendant. 

''Sd  JW^  1847. 
"  Dear  Sir, 

**  Edward  Saxby  is  quite  right  in  bis  statement  to  you  about  bis  b 

which  is  detained  by  me  at  the  suit  of  Griee  for  41/.  5s.  and  the  attend 
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cipensM.     Saxfy  is  dcpriTed  of  getting  a  livelihood  tlmebj  holding  the  Quun^  Btmch, 
bott*    If  jou  would  remit  me  lOl.  and  give  an  undertaking  to  paj,  by  ISflO* 

monthly  instalments  of  SL,  thm  remainder  of  the  debt  and  eipenses,  

Mr.  Cki^rman  will  advise   Mr.   Griee  immediately  to  accede  to  your  **' 

terms,**  &c.  Hosfc. 

Defendant  to  Hales, 

**eihJtify,  1847. 
«« Dttur  Sir, 

**  I  paid  10/.  to  your  credit  with  the  Sdrmick  bank  on  account  of 

Saxfy'%  debt  with  Mr.  Griee  /  and  I  pledge  myself  to  pay  the  balanct.of 

SR  5f.  and  the  expenses,  which  I  hope  you  will  moderate  as  much  as 

you  can,  by  monthly  instalments  of  5A,  the  first  to  become  due  on  fkt 

7tb  Avgutt  next     I  shall  be  glad  to  know  the  amount  of  tbe  expenses 

in  a  post  or  two.     Presuming  this  letter  %vill  be  satisfactory,  I  trust  the 

boat  will  be  freed  immediately ;  and  you  will  please  to  remember  that, 

when  Mr.  Grice*t  debt  is  paid  off,  I  am  to  have  handed  to  me  all  the 

security  he  holds  upon  the  boat,**  &c. 

• 

The  sam  of  lOL  waa  p^d  by  the  defendant  to  the 
London  correspondents  of  the  Hanoich  Bank  to  the 
credit  of  Hales;  and  a  few  days  afterwards  the  boat 
was  released.  Saxby  voted  at  the  election  for  Mr. 
Attwood;  but  it  did  not  appear  that  he  had  ever  dis- 
tinctly promised  to  do  so.  For  the  defendant  it  was 
objected  that  the  cormpt  promise  proved  did  not  agree 
with  the  promise  alleged,  as  the  declaration  omitted  all 
mention  of  the  promise  to  pay  Grice^s  expenses.  The 
learned  Judge  refused  to  amend.  It  was  also  objected 
that  the  venue  was  improperly  liud  in  Essexy  as  there 
was  no  evidence  of  any  act  done  by  the  defendant  in 
that  county.  The  learned  Judge  directed  a  verdict  for 
the  defendant  on  the  ground  of  variance. 

Chambers^  in  last  Michaelmas  term,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  of  misdirection  (a). 

(a)  Ckambert  moved  for  a  new  trial  on  the  ground  also  that  the'  learned 
Judge  was  understood  to  doubt  whether  he  had  the  power  to  amend  in 
a  penal  action.     ChamSfen  cited  Maddoek  t.  Hammgif  7  7.  JB.  55. f   to 
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Wmh  XV..  In  dm  YMation  (a),  Shee 

shewed  caoee,  and  Chatideri 

**■■'  si^ported  the  nile.     The  « 

BwBi-  cited,  are  fully  noticed  in  the 


Pattbson  3.,  in  the  aame 
v^ared  the  judgment  of  the  Coi 

Tfata  was  an  action  fat  th 
the  Btatate  2  G.  2.  e.  24.  >.  7., 
to- vote  at  the  election  of  mi 
Bhnoieb.  The  firgt  connt  c 
be  by  pronuaing  Saxby  to  pa; 
4IIL  St.  which  foxiy  owed 
diaiged  it  to  be  by  paying  1 
qnest  of  Shxby,  and  prominng 

The  caK  <£  Dam/ y.  Baka 
tion  that  the  declaration  must 
the  TOter  was  corrnpted,  and  i 
aay  "  did  receive  a  gift  or  i 
voter  being  mied ;  and,  by  a  p 
tlie  person  corrnpting  is  sued 
The  cases  of  Henilow  v.  Fa 
Stokes  (d)  shew  that  the  offei 


Anr  that  thn  power  might  ba  cxbctib 
tbat  be  hul  DO  doubt  Ibe  pOwfT  bclMi, 
think  fit  to  cHrciw  it.     Oa  thii  point 

(a)  JiuH  ati,  before  Coferi^.  Wi^ 
Sltb,  bcTorc  Pattrton,  Oleritgt  and  Br. 
ooacniuDlorillDeM. 

(A)  4  0Hrr.  3471. 

lAiU.^  tr.  SS3. 
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Toter  has  agreed  or  appeared  to  the  oormpter  to  agvee  QfmiCs  Bmck. 
to  Ae  bribe,  though  nothing  further  be  dona    Heve  k  


appeared  in  evidenee  that  Situcby  applied  to  the  de^  Baxm 
ftndant  for  money  in  order  to  vedeem  a  boat  of  hia  Rvtf. 
which  Orice  held  as  security  ibr  the  41L  5s.  i  that  the 
defendant  told  him  if  he  would  vote  for  ifx.AUwoodhe 
would  try  to  settle  with  Griee:  nothing  further  passed 
between  them;  but  the  defendant  did  pay  Oriee  101 
in  money,  and  engagisd  by  letter  to  payhim  die  r^r 
maining  BIL  and  the  egepenHs  in  retpM  of  UmpUdge  of 
ike  boat  by  instalments. 

A  yerdiot  was  directed  for  the  ctefendant  in  respect 
of  the  Tarianoe  between  the  promises  aUeged  in  theder 
daration  and  that  proved  on  the  t|ial»  from  the  omission 
in  the  dedamtion  of  all  mention  of  the  espetua.  A 
further  doidbt  occurred  on  the  argument  of  the  rule 
nisi  for  a  new  trial  on*  the  ground  of  misdirectiony 
namelyi  whether  the  promises  were  proved  at  alL 
Thqf  were  laid  in  the  declaration  as  made  to  Saxij/L 
Now  the  promise  to  Sastby  was  to  redeom  bi$-  boat;  hui, 
as  that  must  be  done  by  paying  off  the  money,  the  jury 
m^ht  have  been  warranted  in  finding  that  the  promise 
afterwards^  made  to  Orice  was  in  effect  a  promise  to 
SasAy.  That  pointy  however,  was  not  put  to  them,  nor 
made  at  the  trial:  the  verdict  directed  proceeding  upon 
the  variance  above  stated.  If  the  means  of  corruption 
mi»t  be  stated,  surely  they  must  be  stated  accurately 
according  to  the  facts.  The  case  of  Combe  v.  Pitt  (a) 
shews  that  slight  variances  in  other  matters  are  not 
nuiterial,  but  does  not  touch  the  question  as  to  a  va- 
riance in  the  means  of  corruption.    When  those  mean^ 

(•)  S  Bmn.  15S6. 
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Volume  xr.  \  rest  in  agreement  only  we  think  that  the  actual  agr 
I  *        ment  as  made  must  be  stated^  in  order  that  the  pn 

Baksr  jn^y  know  what  he  has  to  answer,  and  may  be  abk 
.  KusK.  plead  the  verdict,  whatever  it  may  be,  in  anot] 
action,  thongh  it  may  not  be  necessary  to  state  \ 
matter  with  the  same  preeklon  as  in  an  action  on  1 
agreement  supposing  it  were  legal.  Therefore,  if  t 
declaration  had  consisted  only  of  the  first  count,  t 
objection  of  variance  might  teve  been  fatal. 

But  the  second  count  does  not  rest  in  agreement  on! 

it  alleges  the  actual  £MSt  of  payment  of  10/.  by  the  d 

fendant  to  Grice  at  the  rd^inst  of  Saxhy^  and  an  agre 

ment  to  pay  312.  more;  a|4|[llg  the  whole  to  have  be< 

by  way  of  corrupting  SlMly*      It  is  urged  that  tl 

payment  of  lOil,  assuming  that  it  was  made  at  iSojrig 

request,  is  sufficient  to  Btt|y|tort  this  count,  and  Aat  tl 

promise  to  pay  3111  more  'ibiky  >be  treated  as  surpltisag 

and,  if  so,  that  the  ohiiMiftn  to  add    ''and  the  es 

penses  **  is  immaterial ;  in'olfcer  words,  that  it  is  suflldei 

to  state  part  of  the  meaiiS' of  corruption,  if  that  part  \ 

actually  performed,  at  any  rate'  in  an  action  agiunst  tli 

comiptor.   It  is  plain  that  the  statement  of  the  paymen 

of  1021  only  does  not  accurately  describe  the  motiv 

operating  upon  8axby*%  mtnd  to  promise  his  vote.    Tin 

motive  obviously  was  the  releasing  of  hb  boat  by  pay 

ment  of  the  whole  amount  for  which  it  was  pledged ;  and 

therefore,  if  he  had  been  the  party  sued  the  argument  ai 

to  variance  would  have  been  stronger.     The  motive  ol 

the  defendant,  the  alleged  corrupter,  was  to  obtain  tk 

promise  of  Saxby*%  vote ;  and  he  did  obtain  it  by  payment 

of  10/1,  and  promising-other  payments.    This  is  not  like  i 

case  of  soliciting  another  to  do  an  act  which  is  in  itself 

an  ofience :  there  the  means  of  solicitation  are  wholly 
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immaterial ;  the  solicitinc;  itself,  by  whatever  means,  is   Queen's  Bench, 

a  misdemeanor.      Here   the   promise  to  vote  for  Mr.  * 

Attwood,  or  the  actual  voting  for  him,  is  no  offence;  Baksr 
nor  is  the  bare  fact  of  soliciting  Saxby  to  vote  for  him  R^sk.  . 
any  offence:  the  offence  consists  in  corrupting,  which 
depends  entirely  on  the  means  used  in  soliciting.  The 
payment  of  lOZ.  was  undoubtedly  corruption ;  and,  that 
being  proved,  it  may  well  be  urged  that,  so  far  as  the 
defendant  (the  corrupter)  is  concerned,  it  is  immaterial 
whether  he  promised  more.  It  does  not  lie  in  his 
mouth  to  say,  ^'  I  did  give  10/.  to  corrupt  Saxby,  but  I 
did  something  more  for  the  same  purpose  at  the  same 
time."  Whether  he  did  or  not,  the  actual  payment  of 
lOL  for  the  purpose  of  corruption  is  proved ;  and  so 
the  offence  is  complete.  We  think,  upon  the  whole, 
that  this  is  the  right  view  of  the  case  as  regards  the 
second  count,  and  that  the  variance  as  to  that  count 
was  not  a  suflScient  ground  for  directing  a  verdict  to  be 
entered  for  the  defendant. 

There  was  an  objection  as  to  venue :  but  we  think 
that  the  lOZ.  must  be  taken  upon  the  facts  to  have 
been  paid  at  Harmch,  and  therefore  the  venue  was  pro- 
perly laid  in  Essex. 

The  result  is,  that  the  rule  for  a  new  trial  must 
be  made  absolute. 

Bule  absolute  (a). 

(a)  Reported  by  ff,  Davison,  Esq. 
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isda 


Friday, 
June  28tb. 


A  prochein 
amy,  tuing  on 
beludf  of  an 
infant,  is  not 
precluded  from 
giving  evidence 
by  Stat.  6  &  7 
Vict,  c  85. 
«.  1.,  as  a  party 
individually 
named  on  the 
record. 


Elizabeth  Melhuish,  an  Infant,  by  Johh  Ms 
•   HUiSH^  her  next  Friend,  against  Coujbiu 

nnRES?ASS  for  an  assault  and  battery. .  Plea :   N 
Guilty.     Issue  thereon. 
On  the  trial,  before  WiUiamtt  J.,  at  the   Somen 
ummer  assizes,  1849,  the  plaintiff's  counsel  stiEited, 
her  case,  that,  at  the  time  of  the  alleged  assault,  si 
was  servant  to  the  defendant :    that  defendant  wi 
quarrelling  with  his  wife,  and  about  to  ill  treat  hei 
tbe  general  rule  that  the  wifc  cluug  to  the  plaintiff,   and   defendai 
SalofacauM,  knocked  both  down;  and  that,  while  plaintiff; 

the  floor,  the  defendant  again  struck  her.  EUzabt 
Tremktty  who  had  been  the  plaintiff's  fellow  senrai 
was  called  as  a  witness  on  her  behalf.  On  examinatit 
in  chief  she  stated  that,  at  the  time  in  question,  tl 
defendant's  wife  and  the  plaintiff  were  clinging  togethc 
and,  as  the  defendant  was  endeavouring  to  part  thei 
the  plaintiff  fell  over  a  chair :  but  the  witness  did  n 
speak  to  any  act  of  violence  committed  on  the  phdnt 


was  < 

a  party  shall 
not  discredit 
his  own  wit- 
ness, yet,  if  the 
witness  unex- 
pectedly gives 
adverse  evi- 
dence, the  party 
may  ask  him 
if  he  has  not,  on 
a  particular 
occasion,  made 
a  contrary 
statement.  And 
the  question 
and  answer 

may  be  stated  by  tbe  Judge  to  the  jury  with  the  rest  of  the  evidence ;  tbe  Judge  cautic 
ing  them  not  to  infer,  merely  from  the  question,  that  the  fact  suggested  by  it  is  true. 

Qiutrre,  whether,  in  such  case,  the  party  may  contradict  the  witness  by  evidence  as 
such  former  statement 

If  a  witness  called  in  support  of  a  case  unexpectedly  gives  evidence  in  opposition 
it,  the  party  calling  him  may  go  on  to  prove  the  case  by  other  witnesses ;  and  it  will 
no  objection  to  the  proof  of  any  relevant  fact  that  the  statement  of  it  contradicts,  a 
thereby  indirectly  discredits,  the  6rst  witness. 

The  fact  is  relevant,  though  it  be  not  part  of  the  transactions  on  which  the  issue  tur 
if  the  truth  or  falsehood  of  it  may  fairly  influence  the  belief  of  the  jury  as  to  the  wb 
case.  Thus,  if  the  plaintiff's  first  witness  denies  a  material  fact,  and  states  that  perst 
connected  with  the  plaintiff  have  olTered  him  money  to  assert  it,  the  plaintiflT  may  call  th 
persons,  not  only  to  prove  the  fact,  but  to  disprove  the  attempt  at  subornation. 

In  an  action  for  assaulting,  and  thereby  injuring,  the  plaintiff,  if  the  plaintiff's  witn 
deposes  that  plaintiff,  in  conversation,  ascribed  the  injury  to  an  accident,  the  plaintiff  n 
afterwards  prove  tliat,  in  fact,  no  such  accident  occurred. 


* 
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herself  by  the  defendant.     The  plaintiff's  counsel  theii   Qm«?»'«  Benek. 

1  ft  ^^Ol 

questioned  the  witness  as  in  cross  exanunation,  and   . 

asked  her  whether  she  had  not  seen  her  master  Mxufuua 
take  the  plaintiff  by  the  hair.  She  denied  this;  and  Cotusa. 
counsel  then  asked,  referring  to  an  examination  of  the 
witness  before  magistrates,  which  was  attended  by  Mn 
Burridffe^  the  plaintiff's  attorney,  whether,  on  that 
occasion,  she  had  not  said  that  she  saw  it  She  an- 
swered that,  if  she  did  say  so,  it  was  all  lies ;  that  she 
had  said  things  which  were  false  on  that  occasion ;  and 
that  John  MeUndsh  the  prochein  amy,  who  was  present 
at  that  time,  had  told  her  what  to  say,  and  had  threat- 
ened to  send  her  to  gaol  if  she  did  not  say  so  and  so. 
She  was  then  asked  whether  she  did  not  say  to  the 
plaintiff's  attorney  that  she  had  seen  defendant  push 
hiff  wife  up  stairs,  taking  her  by  the  shoulder  and  push- 
ing her  with  his  knee.  Counsel  for  the  defendant  then 
objected  to  this  course  of  examination,  contending  that 
the  plaintiff's  counsel  were  attempting  by  it  to  discredit 
tiieir  own  witness.  It  was  answered  that  the  witness's 
conduct  under  examination  made  it  allowable  to  cross 
examine ;  and  that  the  questions  were  within  the  ordi- 
nary scope  of  a  cross  examination.  It  was  replied  that, 
although  leading  questions  might  be  allowed  under  the 
circumstances,  the  kind  of  question  now  put  was  ob- 
jectionable, both  as  tending  to  discredit  the  witness,  and 
as  conveying  suggestions  of  fact  which  the  jury  might 
be  led  to  believe  in  opposition  to  her  present  testimony, 
though,  if  she  denied  them,  the  plaintiff  would  not  be  at 
liberty  to  contradict  her  by  calling  Burridge.  The 
learned  Judge,  after  conferring  with  Cresswell  J.,  ruled 
that  the  questions  might  be  put,  not  to  discredit  but  to 
remind  the  witness :  and  that  the  inconvenience  appre- 

3  M  2 
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lieodcd  from  a  Buggestion  o 
must  be  removed  by  cnutionii 
tions  supposed  to  have  been  f 
nesa  were  not  to  be  taken 
The  plamtifTfl  counsel  then  as 
whether  she  had  not  told  B 
violeoce  committed  by  the  c 
question :  and  she  denied  it  i 
croaa  examination  by  the  def< 
that  Mrs.  Melkuisk,  the  wife 
promised  to  give  her  a  sum  o 
at  the  trial  what  she  had  alrec 
witness  also  stated  that,  befo 
assault,  the  plaintiff  had  compl 
sud  to  have  been  inflicted  b 
said  that  it  was  caused  by  a  f 
with  her  brother. 

The  plaintilf 's  counsel  the 
the  prockein  amy;  and  it  wa 
stance,  that  he  was  within  th 
Vict.  c.  85.  s.  1.,  ns  a  "party 
dually  named  in  the  record.' 
admitted  the  witness,  on  th< 
Sinclair  (a). 

THs  witness  stated,  amonj 
by  the  defendant  that  he  had 
was  then  asked  if  he  had  ev 
the  witness  TremJett  to  indi 
The  question  was  objected 
pliuntiff 's  own  witnew ;  but  t 
it ;  and  the  witness  denied  ha 
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The  wife  of  John  Melhuish  was  also  called,  and  was   Qneen\  Beuck. 
asked  if  she  had  ever  promised  Tremlett  money  to  induce  * 

her  to  give  evidence.  This  question  was  objected  to,  J^Ielhi-isii 
on  the  ground  last  taken,  but  was  allowed ;  and  the  Cou'ir.n. 
witness  denied  having  made  such  promise.  The  plain-, 
tiff's  brother  was  subsequently  called,  and  stated  (after, 
objection  made  and  over-ruled)  that  the  romping 
between  him  and  the  plaintiff,  referred  to  in  TremletCs 
evidence,  never  took  place. 

The  learned  Judge,  in  summing  up,  observed  to  the 
jury  that,  although  he  had  allow^ed  Tremlett  to  be  ques- 
tioned as  to  the  statements  she  had  made  to  Mr.  Burr 
ridffe,  in  order  to  remind  her  of  the  facts,  yet  nothing 
that  she  had  stated  to  Burridffe  /wna  to  be  taken  as 
proof  of  those  facts ;  so  far,  her  evidence  was  to  be  re- 
jected :  as  to  the  rest,  the  jury  were  to  judge  of  its 
credibility.  As  to  the  other  witnesses  above  mentioned, 
he  said  it  had  been  contended  that  the  pliuntiff  could 
not,  after  examining  the  first  witness,  produce  evidence 
which  shewed  that  her  statement  was  wilfully  untrue, 
or  was  erroneous :  but  the  law  was  not  so  unreasonable; 
and  it  was  competent  to  the  plaintiff,  after  examining 
one  witness,  to  call  others,  not  indeed  for  the  sole  pur- 
pose of  discrediting  her,  but  to  shew  the  truth  of  the 
facts,  although  differing  from  her  statement ;  and  also 
to  negative  her  statement  as  to  their  supposed  attempts 
to  tamper  with  her  evidence. 

The  jury  found  a  verdict  for  the  plaintiff,  damages  507. 

Crowder,  in  Michaelmas  term  (a),  1849,  moved  for 

a  new  trial  on  account  of  the  improper  admission  of 

•  evidence,  renewing  his  objection  to  the  questions  and 

statements  impeaching   the  evidence  of  Tremlett^  and 

(a)  November  3d. 

3m  3 
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uiging  also  that  the  pro(Aein 
a  witnesB.  On  the  lust  poinl 
Wiglitnuin  and  EtU  Js.)  held  £1 
wu  decisive.  Wigktman  3.  o 
amy  stood  in  the  same  sitUBt' 
an  Bttonie7.  On  this  point 
tbe  other  a  rule  niu  was  gnmb 


Kinglahe  Serjt.  and  Leigh  n 
the  qaestions  put  to  tiie  witi 
nnobjectionable,  since' they  we 
her  attentioa  to  the  fact  of  h 
•tatements  contradictory  to  hei 
had  gone  on  to  aak  her  whet] 
were  not  the  true  ones^  it  w 
&Qe  to  object ;  but  tbe  objei 
from  that  now  taken.  '  Thi 
goftrded  b;  the  learned  Judge 
oludon  ftcxa  the  questions  ask' 
eridenoe  subsequent  to  Trtml 
Utente  drawn  from  a  witness 
bear  upon  no  other  issue,  they 
be  answered;  but,  if  they«ffeo 
df  the  enquiry,  they  may  b 
witnesses  on  the  same  side. 
varies  from  the  prior  statemc 
evidence  relevant  to  the  ino 
eluded  (i).  Here  the  witnesi 
amination  of  TrenUett  discrediti 
was  the  narrative  of  facts  supp< 
in  the  cause.  John  Melkmth  a 
ask«d  whether  they  bad  tam 

(a)  IS  U.  t-  W.  640. 

(i)  Sn  Bradley.  Rkanto,  8  Bitig.  5 
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Tremlett,  not  because  their  statement  on  that  subject   QMeen*M  Banch. 

impeached  hers  (though  it  unavoidably  had  that  effect), 

but  because  it  supported  their  own,  and  removed  an  ^■I'Huuh 
imputation  on  their  conduct  which  might  have  destroyed  ^^^^fr 
their  credit.  The  question  as  to  romping  tended  to 
establish  the  truth  as  to  a  material  faoty  apart  &om  the; 
credit  due  to  TretaktL  In. moving,  for  the  ^present 
rule,  Bex  v.  Maran  (a),  Wright  v.  Bedutt  {b),  HMm^. 
worth  V*  The  Mayor  .of  DartBumth{c)  and  Winter  v* 
Butt{d)  were  cited ;  but  these  cases  bear  only  upon  the 
calling  of  evidence,  os  asking  questions,  expressly^ta  dis- 
credit the  witness.  The  extent  io  which  evidence  of  this 
kind  may  be  admitted  ia  discussed  in  .2  PhilL  Ev.  447-— « 
463.  (9th  ed*)  and  ^  Taylor  cmJS:<;.  948— 052.;  in  the 
latter,  work  the  opinions  expressed  are  in.  &vour  of 
admisaioi^;even  as  to  former,  statements  by  the  witness^ 
though  autUnntiea.  to,  the  contrary  are  collected.  .But  no 
authority  shakes  the  reasons  in  favour  .of  the  evid^noe, 
BOW  in  question.  Friedlander  v.  The  London  Assurance 
Company (e)  is  in  poont  as  to  the.  evidence  of  John 
Melhuieh  and  the  other  witnesses  who  contradicted 
TremletL  .  In  Thomas  v.  David  {y)  a  female  witness  for 
the  plaintiff  was  asked  whether  ^e  did  not  constantly 
sleep  with  him ;  and,  upon  her  denying  it,,  the  defendant 
was  allowed  to  pr^ve  the  fact,  on  the  principle,  now 
relied  upon,  that  the  contradictory  eyidence  was  of  a 
fiust  not  collateral  to  the  question  in  issue  but  directly 
bearing  on  it.  .  \^Coleridye  J.     The  principle  I  went 

(a)  JteWi  Caau  eh^fiy  rttUUing  to  Oriminal  Law,  &c.  {Ireiand)^  91*  .  • 
(6)  1  M,  {•  Rob,  414. 

(c)  2M.  i  Bob.  153. ;  8,  C.  Roteoe  on  £v.  at  N,  P.'141.  8th  ed. 

(d)  3  Af.  4*  Rob.  357.  (e)  4B.^  Ad.  193. 
(g)  7  Car.  4*  P.  350. 

3M   4 
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vthime  xr.    apon  viaa  that  the  fact  was 


might  bare  proved  la  chief.' 
might  contradict  tiie  witneef 
may  the  party  calling  the  w 
has  been  asked,  in  cross~ez 
peaching  her  chastity,  and  hi 
evidence  has  been  rec^ved 
because  the  fact  was  materi 
Watkins  (a),  Reffitia  v.  Robtm 


Crowder  and  M.  Smith,  c 
been  noticed  on  the  other  ude 
not  only  asked  the  wltneee 
made  a  different  statement 
answer  that  she  had.  The  to 
not  to  have  been  mentioned  ti 
down  by  the  Judge.  The  gi 
party  whose  witness  gives  ad 
that  the  witness  on  some  fori 
trary  statement,  has  been  ofiei 
stated  by  a  modem  text-writ 
time  to  the  opinion  expressed 
by  Lord  Denman  C.  J.  in^nV 
cases)  that  "  the  weight  of  at 
deadedly  In  favour  of  rejecting 
rulings  of  many  judges  are  r 
of  Warren  Hastings,  it  was  i 
the  Judges  to  a  question  b; 
*'  That  where  a  witness,  proc 
criminal  proceeding  by  a  prosf 
ledge  of  any  matter  so  inte 

fa)  7  Car.  g-  F.  SOS. 
(e)  1  It^  Hut.*!*. 
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petent  for  such  prosecutor  to  pursue  such  examination,   QtteettU  Jiend:. 

by  proposing  a  question  containing  the  particulars  of  an 

answer  supposed  to  have  been  made  by  such  witness  Mklhumh 
before  a  committee  of  the  House  of  Commons,  or  in  Coluek. 
any  other  place,  and  by  demanding  of  him,  whether 
the  particulars,  so  suggested,  were  not  the  answers  he 
had  so  made ''(a).  In  the  last  edition  it  is  added: 
**  This  decision  goes  too  far :  there  is  express  authority 
for  a  modification  of  the  rule,  at  least  to  a  certain  extent, 
namely,  to  allow  a  party  to  propon  audi  a  question  to 
the  witness,  and  to  reoeiTe  his  answer^  although,  if  the 
answer  is  un&ycmrable,  it  may  be  held  to  be  con- 
clusive"  (i).  But  this  passage  was  not  in  the  pre- 
ceding edition  (c),  and  no  authority  is  cited.  Lord 
Denman  C.  J.,  in  Wright  v.  Beckett  (d),  went  beyond 
any  ruling  which  can  be  cited;  for  the  witness  there 
was  asked  whether  he  had  not  given  an  account  different 
from  his  then  statement,  and,  on  his  answering  eva- 
sively, the  counsel  examining  in  chief  was  allowed  at 
once  to  produce  evidence  of  that  former  statement 
The  opinion  of  BoUand  B.,  who  differed  from  the  Lord 
Chief  Justice,  was  adopted  by  Parke  B.  in  Holdstcortk 
v.  The  Mayor  of  Dartmouth  {e).  [  Coleridge  J.  Parke  B. 
there  allowed  the  witness  to  be  asked,  by  the  counsel 
calling  him,  whether  he  had  not  foiincrly  made  such  and 
such  a  statement :  the  objection  arose  when  evidence  was 
offered  to  prove  that  statement.]  The  principle  is  that 
a  party  cannot  discredit  his  own  witness ;  whether  that 
be  done  by  calling  another,  or  by  questions  to  the 
witness  himself,  is  not  material.     In  the  present  case 

(a)  2  PhiU,  Ev,  451.  9th  ed.     From  The  Lords*  Jovmalt  of  Fetrruartf 
29th,  and  /ifn-il  10th,  1788,  vol.  38.  pp.  96. 135. 

(6)  P.  452,  9th  ed.  (c)  See  Sth  ed.  toL  ii.  p.  906. 

(d;  1  M.  ^  Rob.  414.  {e)  2  M.  ^  Bob.  153. 


m  Q.B.   TKINITV 

.  FtUmi  xr.  the  direct  object  of  tlie  qoeetic 
'  sequent  evidence^  wa«  to  ma 
Uuueuu  y,]ta.t  the  witness  had  stated 
CoLLisa.  she  liad  said  witJboat  oath  tnn 
Ertkijte  J.  would  not  allow  tl 
the  witnesB;  relying  od  the 
HoUtworth  V.  The  Mayor  of  1 
o^kBoaaa  of  PatttMon  J.  and  t 
ridge  J.  Tha  objection  in  ffu 
in  ft  different  stage  of  proce> 
JPtrAe  B.  made  bis  ruling ;  bi 
have  had  that  in  his .  mind.] 
evidence  of  a  foimer  statement 
iPatUton  J.  The  learned  Ji 
allowed  the  question  to  be  pu 
minding  the  witness.]  The 
examined  severely.  The  direi 
was  to  discredit  the  witness, 
duding  questions,  or  evidence 
object,  Sioer  v.  Ambrote{e)  i 
defendant  If  any  question  : 
could  have  been  asked,  it  shoul 
been  put  in  a  form  embodyiti 
was  impossible  to  prevent  the 
consideration  to  the  aubstancf 
merely  to  remind  should  have  I 
general  admonitions  which  ar 
witness  to  recollect  himself,  at 
speaking  on  oath,  and  which 
down,  or  notice  to  the  jury:  i 


(•)  a  Jf.  >  AikflST. 
(e)  fingfato  SnjL  han  mratlontd  i 
(tu  ».  FaTT,  B  Car.  Ir  P.  768. 
(i)  S  J/.  I-  Jtoi.  3f  R,  DMe  ( ■). 
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to  have  gone  beyond  the  simple  enquiry  whether  the   Quem't  Benc/u 

party  had  not  been  examined  before.     It  should,  at  any * 

rate,  have  been  so  shaped  that  the  witnesa  might  have      Milhuish 
admitted  the  former  statement  alluded  to  without  dis^      Colukr. 
crediting  herself. 

The  objection  in  this  case  is  of  the  strongest  kind, 
because  the  witness  was  discredited,  not  only  by  ques« 
tions'  to  herself  but  by  evidence  of  others,  introduced 
merely  for  that  purpose.  In  Friedlander  v.  The  London 
Assurance  Company  {a)  and  lliomas  v.  David  {It)  the 
evidenoe  admitted  went  directly  to  the  main  issue:  here 
the  enquiries- as  jto  tampering,  and  as  to  the  romping  be« 
tween  EKzabeihMtlhuish  and  her  brother,  though  some 
part  of  them  might  bear  upon  the  main  question,  were, 
substantially,  directed  against  Tremletfs  credit.  [Patfe- 
4011  J.  The  brother's  evidence  did  not  contradict  any<r 
thii^  stated  in  the  evidence  of  TremlettJ]  It  tended  to 
throw  some  discredit  lipon  her's. 

Patteson  J.  (c)  I  think  the  learned  Judge  was 
right  in  allowing  the  questions  which  were  put  to  the 
witness  herself,  though  he  could  not  have  permitted 
her  answers  to  be  contradicted  if  she  had  remembered 
her  former  statements  and  given  evidence  of  them. 
There  is  a  distinction  between  asking  questions  of  a 
witness  in  the  box  as  to  statements  he  may  have  for* 
merly  made,  and  calling  other  witnesses  to  say,  in  oon«- 
tradictba  to  him,  that  he  made  such  statements.  Thai 
distinction  accords  with  what  Parke  B.  laid  down  in 
Holdsworth  \.  The  Mayor  of  Dartoumth{d).    In  fFrighi 

(o)  4^.  j-  Jtd.  193.  (b)  7  Car,  ^  P.S50. 

(c)  Lord  Campbell  d  J.  was  sitting  at  Nisi  priut: 
{d)  2^f.^  Rob.  153. 
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V.  Beckett  {a)  there  was  a  dil 
contradicting  the  witness  by  ot 
v.  Butt  (b)  the  objection  was 
putting  the  question  to  the  w 
kine  J.,  in  deciding  against  tht 
decision  of  Parke  B.,  which  r 
dence  in  contradiction.  But 
Winter  -v.  Butt  {b)  was  taken 
learned  Judge  should  have  a 
stopped  ,  the  enquiry  when 
contradict  the  witness.  Indet 
have  been  put  with  the  view  < 
and  probably  both  the  Judge 
and  treated  the  point  accordin 
we  think  that  the  objectioi 
too  soon,  and  that  counsel 
ask  the  witness  Tremlett  w1 
different  statcmente  before. 
I  have  had.  As  to  the  other 
said  that  John  Melkaish  and  '. 
to  tamper  with  her.  They  w 
in  the  cause.  The  plaintiff 
under  imputation  merely  bei 
first  examined,  had  made  the 
dcnce  in  denial  of  the  tampei 
credit  her,  but  to  set  them  ti 
were  not  persons  who  had  c 
think  this  was  not  a  collateral 
dence  was  admissible.  On  tl 
little  doubt :  on  this  I  have  n< 


(a)  1  J/,  f  S^.ili. 
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Coleridge  J.  The  last  point  is  very  clear.  If  a  Queen*s  Bendu 
witness  called  to  prove  a  fact  disappoints  you,  you  may 
call  another  to  prove  the  same  fact.  But  here  the  wit-  M'^'-""»'»h 
ness  Tremlett  did  more.  By  anticipation  she  impeached  Coi.mkr. 
the  credit  of  witnesses  about  to  be  called.  Common 
sense  and  justice  point  out  that  these  persons,  witnesses 
in  the  cause,  may  be  asked,  when  they  appear,  whether 
they  cannot  relieve  themselves  from  the  imputation  cast 
upon  them,  and  set  themselves  right  in  character.  There 
is  no  authority  to  the  contrary,  and  a  very  strong  one 
would  be  required.  On  the  first  point,  I  agree  in  the 
distinction  which  has  been  taken  between  putting  a 
question  to  the  witness  as  to  former  statements,  and 
contradicting  his  answer.  It  has  been  ingeniously 
suggested  by  Mr.  Smith  that,  if  the  question  be  admis- 
sible, it  must  be  so  put  as  to  recall  the  fact  to  the  wit- 
ness's memory,  without  tending  to  impeach  his  credit  if 
the  account  he  then  gives  be  different  from  the  first : 
and  I  can  conceive  a  case  in  which  that  might  happen : 
the  witness  may  be  flurried  on  his  first  examination, 
and  afterwards  vary  his  statement  when  his  attention  is 
recalled  to  circumstances :  but  it  is  said  that,  here,  the 
object  of  the  question  was  distinctly  to  contradict  the 
witness.  It  is  difficult  to  draw  a  line ;  and  I  am  not 
disposed  to  draw  it  too  closely.  I  think  that,  in  the  pre- 
sent case,  the  question  did  not  go  farther  than  enquiry 
may  properly  be  carried.  It  is  suggested  that  the 
answers  ought  not  to  have  been  taken  down  by  the 
Judge,  or,  if  taken  down,  should  not  have  been  stated  to 
the  jury.  But  I  think  they  ought  to  have  been  taken 
down,  in  justice  to  the  witness,  and  might  be  stated  to 
the  jury,  with  a  caution ;  and  no  harm  was  caused  by 
this  course ;  for,  if  there  was  any  injury,  it  was  already 
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Vcimme  XV.    donfe  by  the  examination.     TBe  answer  faero  vnas  sMec 
*  to  the  jury  with  a  propei*  caution.  »       . 

MtLBOrtlt 

▼. 

CotArit^  Eble  J.    I  am  of  the  same  opinion.     The  first  pcmri 

is  an  important  one.  A  phuntiff's  witness  says,  in 
eflfect,  that  the  plaintiff  has  no  cause  of  action*  Tba 
he  is  asked  whether  he  has  not,  formerl  y»  made  a  differ* 
eat  statement.  I  think  that  question  is  proper,  and  iiol 
inconsistent  with  the  rule  that  a  party  knowing  a  wit 
ness  to  be  infamous  ought  not  to  produce  him^  and 
must  not  be  allowed  to  take  the  chance  of  his  answ«n 
and  then  bring  eyidence  to  contradict  him.  We^o  ncM 
interfere  with  that  rule.  There  are  treacherous  wit 
nesses  who  will  hold  out  that  they  can  prove  &cts  oi 
one  side  in  a  cause^  and  then,  for  a  bribe  or  from  boom 
other  motive,  make  statements  in  support  of  the  opp^ 
ttte  interest.  In  such  cases,  the  law  undoubtedly  oo^ 
to  permit  the  party  calling  the  witness  to  question  him 
as  to  the  former  statenient,  and  ascertain,  if  possible, 
what  induces  him  to  change  it.  It  is  not  now  necessar]! 
to  ask  whether  a  person  to  whom  the  former  statemeni 
was  made  may  be  called  to  contradict  the  witness ;  fbi 
it  was  not  done  here.  The  point  is  one  upon  whiek 
judges  have  differed,  and  opinions  may  vary  to  the  end 
of  time.  As  to  the  remiuning  question :  where  a  wit- 
ness alleges  a  fact  contrary  to  the  interest  of  the  part] 
calling  him,  it  is  clear  that  the  party  may  bring  othen 
to  prove  opposite  facts,  relevant  to  the  case.  Here,  tiM 
witness  Tremlett  imputed  subornation  to  Melhuish  the 
prochein  amt/f  and  to  his  wife :  if  that  charge  was  be- 
lieved, the  jury  would  probably  dbbelieve  the  plaintiffs 
whole  case.  Whether  or  not  the  subornation  was  prac- 
tised is  not  the  precise  question  whether  or  not  the  de- 


xiy.,YioToaiA.    ^  gei 

finidant  assaulted  the  plaintiff^  but  it  U  very  relevant.  Queen**  Bemek. 

So  was  the  questioil  as  io  the-  injury  which  the  plain-  * 

tifF  was  supposed  to  have  attributed  to  a  fall.  MwumiiH 

Bule  dischai^ged.  Cotunu 


Friab  against  Grey  and  Others. 

COVENANT.      The  .declaration   stated  that    one  Covenant 
against  the 

John  Friar ^  at  the  time  of  making  the  indenture  lessees  of  a  col- 
of  lease,  and  of  his  death,  as  thereinafter  mentioned,  demised  for 

forty  two  years. 
The  declaration  assigned  breaches  of  several  covenants  for  payment  of  rent  and  for  the 
working  and  preservation  of  the  colliery.  The  plea  set  out  the  deed  on  oyer ;  the  cove- 
nants on  the  part  of  the  lessees,  which  were  very  numeroas,  and  aome  of  which  were 
negative  covenants,  were  followed  by  a  proviso  that,  if  the  lessees  should  give  a  certain 
notice  to  quit  the  premises  at  the  end  of  the  eighth  year  of  the  term,  then,  all  arrears  of 
rent  being  paid,  and  all  and  singular  the  covenants  on  the  part  of  the  lessees  having  been 
duly  performed,  the  lease  and  every  clause  therein  should,  at  the  expiration  of  the  eighth 
year,  cease,  determine  and  be  void ;  but,  nevertheless,  without  prejudice  to  any  claim  which 
Miy  of  the  parties  to  the  lease  might  then  be  entitled  to  for  breach  of  any  of  the  covenants. 
Covenants  on  the  part  of  the  lessor  followed  this  provisOi  The  plea  then  averred  that  the 
breaches  in  the  declaration  were  committed  after  eight  years  of  the  t6rm  had  expired ;  that, 
before  the  expiration  of  the  eighth  year,  the  lessees  gave  due  notice  to  quit  at  the  end 
of  that  year,  and  that,  at  its  expiration,  all  arrears  of  rent  were  paid,  and  all  and  singular 
Um  covenants  on  the  part  of  the  defendants  were  performed,  and  thereupon  the  lease  ceased, 
determined  and  became  void.  The  replication  reassigned  one  of  the  breaches  already 
asaigned  in  the  declaration,  absque  hoe,  that  all  and  singular  the  covenants  of  the  defendants 
had  been  performed  ;  and  concluded  to  the  country.     On  special  demurrer :  Held  : 

By  the  Court  of  Queen's  Bench,  that  it  was  not  necessary  to  assign  a  particubr  breach 
in  the  replication ;  and  that  it  properly  traversed  the  general  performance  of  covenants  on 
the  part  of  the  defendants,  and  was  good  in  form  :   And 

That  a  performance  by  the  les-sees  of  all  their  covenants  was  a  condition  precedent  to 
their  right  of  determining  the  lease : 

By  the  Court  of  Exchequer  Chamber,  reversing  the  judgment  cf  the  Queen's  Bench, 
that  the  replication  should  have  assigned  a  particular  breach,  and  was  bad.     And 

That  the  plea  of  general  performance  was  good,  on  account  of  the  multiplicity  of  matters 
pleaded  to. 

Semble,  also,  that,  in  this  case,  performance  by  the  lessees  of  all  their  covenants  was  not 
a  condition  precedent  to  their  right  of  determining  the  lease. 

Besides  the  replication  above  stated,  there  was  a  new  assignment  of  bleaches  within  the 
first  eight  years  of  the  term :  plea,  traversing  the  new  assignment :  issue  thereon.  After 
judgment  by  the  Court  below  in  favour  of  the  replication  a  verdict  for  nominal  damages 
was  given  on  the  trial  of  this  issue  :  and  judgment  was  entered  accordingly.  The  judg- 
ment of  the  Court  below  having  been  reversed  generally,  the  defendants' below  applied  to 
the  Exchequer  Chamber  to  amend  the  judgment  by  confining  the  reversal  to  the  judgment 
on  demurrer,  and  affirming  the  judgment  for  nominal  damages  as  to  the  cause  of  action 
in  the  new  assignment. 

Held,  that  the  Court  of  Error  had  no  power  so  to  confine  the  reversal  of  the  judgment 
without  the  consent  of  the  plaintiff  below. 
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relume  AT.    was  selsed  in  fee  of  a  certain  colliery  and  a  certa 

!  L1848.J      tenement  or  farmhold ;  and  that,  by  indenture  mad 

FjtiAit  30th  April  1838,  between  the  said  Friar  of  the  oi 
GftKT.  part,  and  defendants  and  one  Johjisan  of  the  othi 
part.  Friar  demised  the  said  colliery  and  farmhold  1 
the  parties  of  the  second  part  from  12th  May,  183i 
for  the  term  of  forty  two  years,  at  the  yearly  rei 
of  2802.  for  the  yearly  number  of  134,588  bolls  < 
coal  to  be  gotten  out  of  the  colliery,  the  said  rent  < 
280Z.  to  be  paid  whether  such  quantity  of  coal  w: 
gotten  or  not;  and  also  at  the  yearly  rent  of  51JL  i 
respect  of  the  farmhold;  the  said  rents  to  be  pai 
by  equal  half  yearly  portions  on  11th  November  an 
12th  May  in  each  year,  the  first  payment  to  be  mac 
on  11th  November  then  next.  Covenants  by  thelesset 
to  pay  the  sud  rents ;  to  fill  up  all  such  pits  as,  eith 
at  the  commencement  of  or  during  the  term,  fihoul 
be  needful  for  air,  or  watercourses,  or  drawing  ooa 
by  putting  in  the  refuse  of  coal  and  rubbish  brougi 
out  of  the  said  pits ;  to  work,  manage  and  carry  c 
the  colliery  in  a  fair  and  orderly  manner ;  to  leave,  i 
the  working  thereof,  good  and  sufficient  walls  an 
pillars  of  coal  for  the  support  of  the  roof  thereof,  whei 
necessary  to  be  supported,  for  the  working  and  pn 
serving  the  remaining  part  of  the  whole  seam  of  coa 
and  also  for  preventing  any  thrust  or  creep  coming  i 
upon  the  colliery ;  not  to  do  or  suffer  any  thing  where 
by  the  colliery  might  be  drowned  or  overburthene 
with  water  or  styth  from  any  waters  in  the  coUierj 
or  from  any  neighbouring  coUiery,  or  which  migl 
bring  any  thrust  or  creep  upon  the  demised  colliery,  c 
that  might  stop  or  obstruct  the  watercourses,  passage 
or  drifts,  by  means  of  which  the  colliery  might  b 
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damnified,  drowned  or  overburthened  with  water  or   Queen'tSendu 
fltyth;  ako,  in  the  working  of  the  colliery,  to  preserve      ^        *-* 
and  leave  a  barrier  of  at  least  twenty  yards  in  thickness        ^"^^ 
against  every  colliery  adjoining  the  same,  unless  with        o^sr. 
the  lessor's  written  consent ;  and  also  to  keep  in  repair. 
The  declaration  then  averred  the  death  of  the  lessor, 
and  that  plaintiff  became  seised  as  his  devisee ;  and  the 
death   of  Johnson^  one  of  the  lessees;  and  assigned 
breaches  as  follows :  —  First,  non-payment  of  28021  a 
year's  rent,  due  12th  of  May  1847 ;  secondly,  non- 
payment of  51L,  a  year's  rent,  due  the  same  day; 
thirdly,  that  defendants  had  not  filled  up  certain  pits  ;* 
fourthly,  that  defendants  and  Johnson  had  not  worked 
in  an  orderly  manner:   fifthly,  that  defendants  and 
Johnson  had  not  left  sufficient  walls  &C  to  support  the 
roof;  sixthly,  that  defendants  and  Johnson  had  neg* 
lected  to  pump  out  of  the  colliery  large  quantities  of 
water  and  styth,  by  reason  of  which  the  colliery  had 
become  drowned  and  overburthened  with  water  and 
fityth ;  seventhly,  that  defendants  and  Johnson  had  not- 
left  a   barrier  of  the    specified  thickness  against  a 
neighbouring  colliery  &c. ;  eighthly,  that  defendants 
and  Johnson  had  permitted  both  the  colliery  and  farm- 
hold to  be  out  of  repair* 

The  first  plea  set  out  the  indenture  on  oyer.  The  in- 
denture, in  addition  to  the  covenants  and  other  matters 
referred  to  in  the  declaration,  contidned  a  reservation  of 
iOOL  for  every  additional  quantity  of  134,208  bolls  of 
coal  gotten ;  also  an  agreement  that  no  rent  should  be 
paid  for  coals  used  in  the  fire  engine  for  the  purpose 
of  drawing  water  out  of  the  colliery,  nor  for  coals  ne- 
cessarily used  by  the  agents  and  workmen  employed  in' 
the  colliery ;  and  that,  if  the  quantity  of  coal  wrought 
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aboidd.  in  any  yew  bo  le 
BMpect  oft  whidi  tba  yeariy  re 
tbe.'leflaeM  inigfat  mnke  aptt 
yan  -next  after  eudt-  defioie 
QoreBMifr.  Dot  ta  .maugn  or  di 
deauMd  rpreoMMe  whboat  the 
to«itter  into  putnenhiit  viti 
Kery.  ni^en  eonneotad  by  blot 
of  the  lesaees.  The  indentnit 
fivaungaoTOiuota I  Kuoagotl 
not  havo  in  tUlageinocB  ibm : 
qniy  boing  in  oom ;  that  they 
low  eoveateeB  aerm  of  >tbe  k 
tiM  faUoir  Jaod  five  timeg,  ai 
qpedfied  qoastity  o£  lime ;  alt 
sow  with  gnuaaeedBat'least  a 
Id. tillage;. and. wouM  at  aU 
Mzt  proceding  the  ezpiratien 
cf  t|i4'  tamir  keep  aneaten  a 
tbel^d  on  which  gnua  leed 
with  the  or(^  next  preoeding  t 
fioUowed  a  pronao  for  nentry 
Icmocb'  ooTenants;  and  tbe'p 
vided  also,  that,  if  the  satd 
or  adminifitraton,  ehall  be  < 
premisee  hereby  demiae^  at 
yeara  of  the  said  term,  or  a 
any  anbseqaent  three  yeara  al 
eud  eight  years,  and  of  sue 
to  the  aaid  John  Friar,  bis  1 
writing,  eighteen  calendar  n 
t^n  of  such  eighth  year,  an 
exjuration  of  any  auch  three 


be)^  then]  mA  id  kvtoh  ease^  all 'artrean  of  rent  being  Qu^en^tBtm*. 
pcud,  and  all  imd  aingalair  the  eovenaata  and  agrMn      L         J .  . 
ments  on  thiB^part  of  the  said  Jeaeees  haTing"  beei^^dnly*       ^*^* 
obeeFved  and  performed^  this  lease^  and  ewety  cbcm»       Smtt. 
ttnd  i;hing  herein  obntain^^  shall,  at  the  expiration  ^f 
die  first  eighth 'year>  and^  thereafter/ ^t  the  expiratioir 
of  any  such  durd  year  {^ffhidbetep  in  the  said  notiee^ 
sbaH  be  expressed),  oease^  detennine  and  be  utterly  Toid^ 
to*  ail  intent9  and  pnrpoees,  in  like  manner  aa  if  dM> 
whole  of  tfae'Said  term  of  forty  two  years  had  then- tun. 
dot- and  ezphred^'bnt^  lieyefthelcM>  wltkont  pnjadioe' 
to'any  iAaim  or  Temedy  which  any  o(  the  parties  hereto^ 

• 

or  their  respeetive  representsitiVes^  may  tbei^-be''entitiid'' 
06  for  breach'  of  any  of  the  covenants  or  agreemostaf 
Het^inbrfore  OQntained«^>  The  indenture  then- contdned* 
d  wvesamty  '*  that  it-shall  and  may  be  lawful  for  tfaem'^' 
^esHcfes)^^*  weU  and- tvnly*  paying  ^tiiye  said  rants'*  &«»' 
^aad  performmgall  and  singular  the  covenants  siid» 
i^tfeements  ^v  their  parts  and  'b^alveer  to  be-  kept^' 
<A)served,  and  performed  (but  not  otherwise),  peaeeabty^ 
Und'quietiy  to  have,  use^  ooeopy  ''-ftc  There  was  akiai 
i  iOOvtoant  timt  the  lessees  might,  within  six  months 
^  next  after  the  expiration  or  other  sooner  detenniaa«« 
liott"  of  the  term,''  take  away  such  quantities  of  coal  as* 
should  have  been  gotten  and  laid  above  ground,  ^^  pro- 
vided that  the  said  lessees"  »&c.  '*  shall  and  do,  in  the 
fi»^  place,  well  and  truly  pay  and  satisfy  all  such  rents' 
as  riiall  be  then  in  arrear  and  unpaid.^  There  w«re  other 
covenants  on  the  part  ot  the  lessor  with  respect  to 
the  farmhold ;  and  a  mutual  covenant  (or  reference  of 
disputes  to  arbitration. 

*  The  plea'  then  averred  that  the  breaches  of  covenant 
in  the  dedaration  alleged  were  respectively  committed 
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raittmeXi^.     and  happeoed  after    the  12t)i 

^      '■*      the  expiration  of  the  first  eight 

FkUB  and  after  the  said  lease,  and 
G>ir.  therein  contained,  had  ceased, 
void  as  hereinafter  mentioned : 
of  the  indenture  and  in  tli 
JahTuon,  and  after  the  death 
the  plaintiff  became  bo  s^sed  a 
calendar  months  before  the  exj 
jrears  of  the  said  term,  to  wit  « 
defendants  and  Johnton,  bcin 
demised  premises  at  the  end  c 
the  said  term,  gave  notice  in  v 
auoh  their  desire,  and  thereby 
tiiat  they  would  quit  and  deli' 
demised  premises  on  I2th  Ma 
cS.  the  first  eight  years  of  the 
expiration  of  those  eight  yean 
rente  so  reserved  and  made  ; 
denture  had  been,  and  were,  pa 
the  covenants  and  agreements  ( 
and  Johiuon  bad  been  and  wi 
observed  by  the  defendants; 
expiration  of  the  said  first  e 
term,  and  which  happened  be: 
of  this  suit,  the  said  lease,  and 
therein  cont^ned,  ceased,  dete 
void  to  all  intents  and  purpoei 
the  whole  term  of  forty  two 
according  to  the  swd  indenture 
behalf  contained  as  aforesaid. 

Beplication.     That,  after  th 
denture,  and  during   the  said 
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and  before  the  expiration  of  the  first  eight  years  of  the  (tueen^s  Bench. 
said  term,  and  after  the  plaintiff  became  so  seised  as      ^^       '-^ 
aforesaid,  and  after  the  death  of  the  &sid  John  Friar,        ^**^* 
to  wit  on  26th  November  1838,  and  on  divers  other        ^"** 
days  and  times  afterwards,  and  before  the  expiration 
of  the  first  eight  years  of  the  said  term,  defendants 
and  Johmoriy  in  his  lifetime,  and  defendants  after  his 
death,   wilfully  neglected  and  omitted^  to  draw  and 
pump  out  of  the  said  colliery  and  coal  mines  divers  large 
quantities  of  water  and   styth,  which  during  and  on 
each  of  those  days  and  times  was  standing  therein  i 
and,  by  reason  and  in  consequence  of  such  neglect  and 
omission,  the  colliery  became  drowned  and  overburthened 
with  water  and  styth,  contrary  to  the  said  covenant  in 
that  behalf  &c. ;  and,  at  the  said  expiration  of  the  said 
first  eight  years  of  the  said  term,  that  breach  of  cove- 
nant was  still  subsisting:  without  this,   that  all  and 
singular  the  covenants  and  agreements  on  the  part  of 
defendants  and  Johnson  had  been  and  were  duly  ob- 
served and  performed  by  the  defendants  at.  the  expira- 
tion of  the  said  first  eight  years.     Conclusion  to  the 
country. 

Special  demurrer,  on  the  grounds  that  the  covenants 
on  the  part  of  the  defendants  in  the  said  plea  men^ 
doned  are  independent  of  the  proviso  or  stipulation  in 
the  indenture,  and  of  the  right  and  power  thereby  given 
to  determine  the  indenture,  and  the  term  thereby 
granted,  by  such  notice  to  quit  as  in  the  plea  men- 
tioned; that  such  covenants  do  not  in  anywise  qua- 
lify or  constitute  a  condition  precedent  to  the  said  pro- 
viso or  stipulation  or  the  exercise  of  the  provisions 
thereof;  that  by  the  traverse  taken  in  the  replication 
the  plaintiff  seeks  to  raise  an  immaterial  issue ;    that 
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rMHxM  XV,    tbe  replication  is  too  general, 

_  ^ '^ toad  defendants  cannot  knov  i 

*****  will  give  in  support  of  the 
*»■»•  plication  ^ould  have  stated, 
the  replication  and  not  by  ^ 
that  some  one,  and  which,  oft 
and  should  have  concluded  wi 
that  (if  mat^ial)  defendant! 
jconfeased  and  avoided,  sueh  al 
.that  the  general  allegation  of  ] 
not  traverBable;  but  that  tl 
amwer  to  the  said  allegation 
particular  breach  of  covenant 
-is  In  other  respects  uncsrtun  i 
The  case  was  argued  in  Tfi 


-  Cfftrie  for  the  pliuntii^  and 
•nti.  '  Hie  arguments,  and  t 
-be  found  in  the  report  of  the 
Error,  post,  p.  901. 


Pattesok  J.,  in  the  same 
■fivered  the  judgment  of  the  C< 
The  principal  question  in 
'proviBo  in  the  lease  giving  pov 
mine  it  by  notice  eighteen  ca 
'«nd  of  the  eighth  year.  (Hii 
visa)  The  plea  states  a  not: 
-termine  tbe  lease  at  the  end 
avers  that,  at  the  expiration 

(fl)  /Kjy  lit      Before    Lord    Dcnnt. 


lanrcars  of  rent  had  been^  and  w«ro»  pakij  aod  all  aad    QtuvnVi^eacA. 

eiQguIar  the  covenants  and  ag^r^uaents  on  tbe.  partof [_ '^ 

the  lessees  had  been,  and  were,  duly  observed  and  perr  f^i^ii 
fA^rmed.by  them,  and  thei:!eupoii  the  )eaae  dete^ined.  Oner. 
The  repli^ioa .  s^tes  a  .  speoifici  .breoch  .  o£  covenant 
t>efore .the  /Bxpiratioa  of  thQ.^igbb'Ore^jra  (which ibreaok 
had  b^eo,  already  i^t^ted  in  the^:decbratian^««i^c[^  iUr 
Jtb0t,  ifll  find  sin^lar  ibe  ^aYewats  and  f agreements  jm 
(ibe ,part  of  th^  Jesseea  had vbean*.  udt  wer<^  dolyiobr 
^^v^d:Aod.perfomed  \^  them  at  tba>wpiratidn  of  the 
mi.  fi^t  e^bt  j)ears  pf.  jtfiB'  said  term  ^  and  oondodei 
4^jhe.flpuntry.  t.         .       i 

^ ,  Tb^ifl^Sft  of  ij^r^cr.  v*'iSafl?Ai*rd.(a>  i^  dhreptly  in^poini 
40  shew;  that  the  perfom^anqe  of  all  the  eoveaaatob; 
jtbetleiffiijeef  isa  opndituH)  precedent  to  tbe  determination 
.of  tb^  lease«  In  that  case,  h9wevert  no  such  words  as 
tk<^.r  biM^f  nevertheless,  without,  prejudice ''^^>' were 
ipiirpduaed,  into :  the  proyiso^  ,Wcf.are^  ofopjni<Hi  that 
il^ej^  Jlitrp^ui^Qii  into  the  present  prpiviso  p^es^pa^dii^ 
feri^nee  in  the . construction  of  it*.  Xhey  appeair  to  bo 
jjatroducietd  for  greater  caution  as  regards  the-  right  of 
ibe  .lessof  for  breaches  of  covenant  which  might  be 
.unjuiown  to  .him  at  the  expiration  qf  the  eight  y^ars; 
or,  possibly,  to  meet  the  case  of/tbe  lessor,  acquiescing 
in  tbe  mUce  given  by  the  lessees,  altbou^  strictly  the 
condition  precedent  might  not  bf»  performed;  besides 
.whicb  they  fure  applicable  to  any  parties,  and  preserve 
the  right  of  the  lessees  for  any  breach  of  covenant 
committed  by  the  lessor.  They  are  evidently  intro* 
duced,  not  to  qualify  or  do  away  with  the  condition 
precedent  contained  in  the  previous  part  of  the  proviso, 
but  for  a  wholly  collateral  purpose.     We  are  therefore 

(a)  6  T.  R,  6^5. 
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of  opinioa  tbat  the  aTennet 
plea  is  a  material  one,  which 
to  traverse. 

It  is,  however,  objected,  t 
duded  hla  replication  to  thi 
spedfic  breach  of  covenant,  i 
the  performance  in  the  ge 
adopted.  The  traverse  vp^ 
same  form  in  Porter  v,  Sfu^ 
been  objected  to  on  that  groi 
that  it  could  have  been  objec 
is  not  like  the  case  of  a  bon< 
the  penalty,  with  a  plea  set 
averring  general  performanci 
oaee,  no  doubt,  the  iilaintii 
shew  a  specific  breach,  ant 
giving  the  defendant  an  op] 
breach.  Here  the  declaratio 
of  covenant ;  and  the  defen 
avul  himself  of  a  proviso,  c< 
cedent,  the  performance  of  i 
terms,  and  must  prove,  in  < 
the  benefit  of  that  proviso. 
at  liberty  to  put  him  upon  ] 
denying  it  in  the  same  form  i 

Our  judgment  must  theref 


ill 


[XIIL  VICTORIA.]  961 

i85a 


IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 
Gbey  and  Others  against  Fbiab* 

ERROR  was  brought  in  the  Exchequer  Chamber  Seemargiiua  , 
on  the  above  judgment :  There  was  the  common  anci. 
assignment  of  errors ;  and  it  was  also  assigned  for  error 
that  the  replication  was  bad« 

The  case  was  argued  in  Michaelmas  vacation  1849 
{November  29th  and  30th),  before  3faule,  Williams  and 
Talfourd  Js.,  and  Parke,  Rolfe  and  Piatt  Bs. 


Hugh  Hill,  for  the  plaintiffs  in  error.  First,  the  re- 
plication is  bad  in  form :  it  should  have  assigned  some 
particular  breach  of  covenant^  and  have  concluded  to 
the  Court  In  Porter  v.  Shephard  (a),  to  which  the 
judgment  of  the  Court  below  refers  on  this  point  as  well 
as  on  the  point  of  substance,  the  formality  of  the  replica- 
tion was  not  in  question,  for  the  plea  contiuned  no 
averment  of  performance ;  but  Lawrence  J.  makes  this 
observation :  *'  If  it  had  been  necessary  for  the  plaintiff 
to  assign  a  breach  of  some  other  covenant"  (that  is, 
some  other  than  the  covenant  for  payment  of  rent), 
^^  I  admit  that  the  general  allegation  in  the  replication 
would  not  have  been  sufficient :  but  here  the  defect  is 
in  the  defendant's  plea,  and  not  in  the  replication.'' 
It  is  said,  in  the  judgment  of  the  Court  below,  ^*this  is 

(a)  6  7.  R.  €65. 
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not  like  the  case  of  a  bond  c 
the  pcoalty,  with  a  plea  sett' 
averring  general  performance, 
caeCi  oo  doubt,  the  pliuntiff  mi 
a  specific  breach,  and  conclude 
defendant  an  opportunity  to 
But  the  pleadings  as  to  the  f 
in  a  bond  -  -and  of  tiie  -  covem 
governed  by  the  eame  princip 
aame  object:  namely,. the  ai 
the  attainment  of  a  certtun  i 
point  is  illustrated  by  Com.  Z)tj 
Co.  /4«..303  b.,  Stfpken  m  PI 
p.  396.  (5Ui  ed.),  Mintt  v.  Bet 
hurow(b).  Church  v.  Browneu 
to  Hayman  V.  Oerrard  (if),  St 
V.  Boat  (y).  ,  In  confonoity  ] 
the  cases  dted  in  illustratioE 
action  of  covenaqt  may  pleac 
and  the  lessor  in  reply  must 
Here  no  specific  breach  is 
inducement  to  the  replication 
therefore  bad  in  form. 

Secondly,  the  performance 
leasees  was  not  a  condition  pi 
ation  of  the  lease.  The  la 
should  receive  that  construct 
fectuate  the  intention  of  the 
fnnn  the  whole  of  their  i^ree 

[■)  Cn.  BUi.  T49. 

(c>  I  Sd.  334. 

(•I)  I    Wmi.  SBXmd.  10:1  d.  (61h  ed 

(«)  S  Gwji.  575. 

(k)  II  0-  B.iSi.  866. 


Xlli.  VICTORIA.]  90S 

b  a  atrikiiig  instance  of  each  constniotion.     The  mul*  (item's  Ben^h. 

tiplicity  of  the  covenanta  and  the  minuteneeft  of  some  * 

of  the  matters  prorided  for  by  them  with  respect  to  the  ^^^^ 
farmhold,  such  as  the  fallowing  of  the  land,  thci  quantity  .P>^a*.* 
of  grass  seed  to  be  sown,  and  the  pceservation  of  the 
lands  so  sown  from  ix&tagnBH^  exolttde  the  suppositioii 
that  such  a  condition  preeedent*  was  eontemplatect 
Agun,  the  other  subgoct  of  demise,  thecoUiery,  islet 
at-  s  «fixed  rent  for  a  term  of  forty  two  y.tais.  Is  it 
probable  that  the  breach  of  any  one  coyenant,  however 
tmimportanty  was  considered  as  involving  the  Uabilily 
to  such  rent  for  the  whole  term,  eyen  though  the  coal 
diould  become  exhausted  at  the  commencement  of :  die 
term,  .as  ia  Marquis  of  Bute  v.  Thampsakia)^  =•  It 
a{^>ears,  on  the  contrary,  that  ihe  contingency  of  noii* 
performance  by  the  lessees  of  some  of  their  C0Tenant9 
at  the  time  of  their  determining  the  lease  was;  coi^ 
iemplated ;  .for  the  landlord's  remedy  for  such  a  breaoli 
ir  expressly  kept  alive;  which  would  be  useless  j£  ih^ 
performance  of  such  covenants  were  a  condition .  prec^ 
dent.  The  words  *^  nevertheless^  without  prejudice  to 
any  claim  or  remedy"  "  for  breadbt  of  any  6t  tht 
covenants  or  agreements  hereinbefore  contained  ^  caniiat 
refer  to  covenants  on  the  part  of  the  landkurd  ^  for  no 
such  covenants  precede  the  proviso.  The  words  uae4 
in  this  proviso  are  not  apt  words  of  condition,  but» 
rather,  words  of  covenant;  1  8hep.  Tcuclu  121,  122<^ 
2Bac.  Mr.  1 10,  116  (7th  ed.),  tit.  CandiHans,  (A),  (G> 
In  Hays  v.  Bickerstqffe  (6),  which  was  an  action  on 
A  covenant  that  the  lessee,  /^  paying  the  rent  apd  peri- 
forming  the  covenants  on  his  part  to  be  performed^T 
should  quietly  enjoy,  it  was  held  that  the  performance 

(a)  IS  3#.  f-  r.  487.  (by  t  M6d.S4. 


t 
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x>f  the  lesdee^s  covenants  was  not  a  condition  to  th 
quiet  enjoyment  This  authority  was  recognised  ii 
Warren  ▼.  Asters  (a),  and  in  Dawson  v.  Dyer  (6),  when 
Parke  J.  observed,  with  reference  to  Simpson  v.  TU- 
^ereU  (c)  (which  was  cited  to  shew  that  a  proviso  was  t 
condition) :  ^  the  reason  given  there  is  against  you ;  foi 
it  is  said  by  the  Court,  that  a  proviso  always  implies  i 
condition,  if  there  be  not  words  subsequent  which  ma^ 
change  it  into  a  covenant ;  as  where  there  is  a  penattj 
annexed  for  non-performance."  In  the  covenant  fo 
quiet  enjoyment,  and  again  in  the  clause  allowing  th 
lessees,  within  six  months  ''after  the  expiration  o 
other  sooner  determination  of  the  term,"  to  take  awai 
coal  already  wrought,  ^'provided  that  the  said  lessees^ 
^'  shall  and  do,  in  the  first  place,''  pay  ^'  all  such  rent 
as  shall  then  be  in  arrear,"  apt  words  of  condition  an 
used ;  and  the  word  **  arrear  "  also  shews  that  the  leaai 
might  be  determined,  notwithstanding  a  breach  of  th 
covenant  for  payment  of  rent.  \_Parke  B,  That  ma] 
apply  to  a  determination  by  forfeiture.  Maule  J.  Ii 
might  have  been  thought  hard  that  the  lessees  shouU 
lose  their  term  and  their  coal  too.]  Porter  t.  Skep^ 
hard(d)  differs  materially  from  the  present  case,  boti 
as  to  the  subject  matter  of  demise  and  the  language  a 
the  demise  itself.  There  the  term  was  to  cease  *^  from 
and  after"  the  performance  of  the  tenant's  covenants; 
so  that  such  performance  was  disUncdy  made  a  con< 
dition  precedent.  There  also  no  provision  was  mad< 
to  keep  alive  the  landlord's  remedy  for  any  breacli 
of  covenant  :  and  all  the  Judges  lay  stress  upoo 
the  absence  of  such  remedy  as  a  ground  of  their  judg- 

(a)  2  (  r.)  Jones,  205.  (6)  5  B.  ^  AtL  584.  587. 

(c)  Cro,  Elix.  24S.  (d)  6  T.  IL  66S. 


Faiab.  ' 
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ments.     The  parties  to  this  indenture  must  be  taken   ^^^^J^^' 

to  have  made  a  reasonable  bargain :    and   it  would 

be  unreasonable  that  any  one  covenant,  though  the  y. 

breach  of  it  might  be  compensated  in  damages,  and 
would  not  go  to  the  whole  consideration,  should  be 
taken  as  a  condition  precedent.  This  principle  is  fully 
discussed  in  note  (4)  to  Pordage  v.  Cole  (a),  where 
Boone  v.  Eyre  (b)  is  cited :  and  it  seems  analogous  to 
the  principle  established  by  cases  which  have  decided 
that  a  sum  stipulated  to  be  pud  as  liquidated  damages 
for  non<-performance  of  an  agreement  was  to  be  taken 
as  a  penalty  only;  Kemble  v.  Farren{c\  Horner  v. 
Flintqf(d). 

Mantsty,  contra.  First:  the  replication  is  good  in 
form*  The  course  of  pleading  in  actions  on  bonds, 
which  is  explained  in  Webb  v.  James  (e),  is  peculiar, 
and  furnishes  no  just  analogy  to  actions  of  covenant. 
Thus,  in  Farrow  v.  Chevalier  (^),  referred  to  in  Conu 
Dig.  Pleader  (F  14.)  which  has  been  relied  upon  by 
the  plaintiffs  in  error.  Lord  Holt  says,  '*  In  debt  on  a 
bond  to  perform  covenants,  the  replication  must  shew 
a  certain  breach ;  but  in  covenant  'tis  enough  to 
leussign  a  general  breach.**  In  an  action  on  bond,  it 
the  defendant  pleads  performance  of  the  condition, 
^^  the  plaintiff  in  his  replication  must  shew  a  breach ; 
for  then  he  has  not  a  cause  of  action  unless  he  shew 
one ; "  per  Holt  C.  J.  in  Meredith  v.  AUeyn  (A).  In  an 
action  of  covenant  the  cause  of  action  is  in  the  de- 

(a)  1  Wmt,  SauntL  SCO  e.  (6th  ed.) 
(6)  Note  (a)  to  Duke  of  Si.  AlhanM  ▼.  Shorty  1  H.  BL  273. 
(c)  6  Bing.  141.  (<0  ^  l/.f*  IT  678. 

(<r)  SM.i  W,  645.  (ff)  1  SiJOt.  189. 

(A)  1  Salk.  138. 
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* -fWuMe  JTF.    dafatieo ;  in  an  -iiction  to  bond  with  a  cottditigpr.^ 

osuae  of.  action  does  not  appear  until^  after  Ibe  ceiiditi< 
^"■^  eet  oQt  in  the  plea  oa  oyer  and  perfondance  -pleadc 
-Pmak.  tame  breach'  ia  as^gned  m  repljr.  •  K  ar  lebaee  haYC 
right  to  plead  general  performance,  the  lesaar  baa  akrig 
to  call  upon  biin  to  prove  it;  otherwise,  the  lessovwew 
have  to. reply  ai  breach  of; some  particular  colre]iaiit#;ai 
stand  or  fall  by  that;  Tfaia-would  shift  the  onufri'  ai 
it  would  also  be  aigumentative ;  foc-the  replioatii 
would  be  in  effeet.tfaat  the  lessee  had  broken  miecoiv 
nant/  and  therefore  ihat  be  had  not  perfonned  alL  tTI 
notice  to  .determine  the  lease  is  not'  good  unless  >tl 
condition  precedent  has  been  performed.  Tbis'^^^lie 
tion  properly  drives  the  lessees  to  prove  a  perfbnnant 
of  that  condition ;  yet  the  lessees  would  drive. the  kss 
td^prove  a  breach  of  it.  The  <xmdit]on^ia  one  end: 
thiiig:  the  pdrformance  6f  it  is*  madb.  upy  otfrtaial! 
of  a  muUipli<»ty  of  things;  but  the  replioatJon  is  m 
on  that  account  had  for  multifariousness  $  jBoUia 
Y«  Raj/hy  {a)f  O^Brien  ^r".  Sax&a  (A):  Even  where  tl 
conditions  on  each  side  ure  concurrent^  a  plea  is  n 
double  which  traverses  the  performance  of  a  <XHi£tiii 
made  up  of  sev^rd  parts ;  Giles -y.  XSUes  (c).  Gtamger ' 
Hemburaw  (d)  decided  merely  that  the  rejoinder  was 
departure  from  the  plea,  and  not  that  it  was  necdsssi 
to  assign  a  breach  in  the  replication.  Ihtrier  ▼*  Skq 
hard(e)  is  expressly  in  point :  there  Grose  J.  obeerve 
in  his  judgment :  '*  It  is  objected  that  the  kndlord  shod 
have  shewn  in  his  replication  what  duties,  &c  wei 
not  performed :  but  the  proviso  was  introduced  for  tli 

(a)  1  Bwr.  316,  (b)  2  B.  i  C.  90S. 

(c)  ^  dB.  164.  (<<)  1  Sid.  77. 

{e)  6  T.  R.  665, 
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benefit  of  tiw  tenant;  and  before^be tsaa  takb  aSvmnteM  Qmmm'^  Am^ 

«f!  itp  he  .most  ahe«r;  that  ke  hast  done  every  Aing  that '_'  ■- 

wim  nqiiired  of  >ihiBi;^'  r  The  genetalt^ratreree  in  th^  re^        ^^'^ 
iJeaetion  is  good,  if  tiie  phaof  <  genoral-  pei^nnanee  li       ^»<Ak. 
gdod..   But  ihe^  plea  m  bad.  .  A  pleaf<)f  geiMiat' |(e^ 
fonnaDdakmopt  aUoirable^heie  there  areiMgiitife^dtire-' 
naate ; .  Samdms  yr^iCawardJ{a)  %  jot  ^hevethene  are^<y6ye-' 
nantb^fbr  pajiment  ofinonejr*;  -jRifliaAeff' r«  JAmmt^)^ 

-^^Secondiy^  ItiA  not  cbnied  b7'tiie  ieseeen*  ttiat  the 
kflH>ninightireentev(Oti«the  breaoh«cif<airf  ette  ea?^^MUit; 
She  iama  breach.woald  alea  deprm  die  tesseee  of  ^the 
Bgbt-te  determiBei  Ae  lease,  except  that  faf  the  eaeo'  of 
breadi  of  coyenant-for  payment  of  TMt  Aere  eeettiB'to  bd 
a  special  provision  that  the  lease  may  be  detennined  not- 
withstanding,  if  i^  arrear  be  fittt  satisfied.  >^«The^  pay- 
aoent  of  aneara  of  vent,*  therefore^  and  ^erfei^tnaM^  of 
aU  fiOKenanta  as  to  other  matters^^^ire  the  one  entire 
consideration  for  the  privilege' eonoeded/bjF  the  {^tiso;' 
andirany  defiittlt  goes  to  the  whole  consideration.  The 
words  in  this  lease  **  all  and  singular  the  covenants  and 
^preements.  on  the  part  of  thoeaid  lessees  having  been 
dnly  observed  and  perfermed'*-  ara  aa  eflbctoal  to  create 
a^oondition  precedent  as  the  woxds  in  PinHer  v^  Shep^ 
kard (d), .  *^  bam  and  after ^  the  ^performance  of.  the 
covenants  on  the  part  of  the  kssee*  It  is  not  con«^ 
tended  that  a  literal  and  exact  performance  of  every 
minute  covenant  is  essential  to  a  fulfilment  of  this  ccm- 
fCtion;  a  substantial,  performance  wonld  suffice,  and -a 
jury  would  be  so  directed :  but  nothing  short  of  a^sub^ 
stantial  performance  of  all  the  covenants  would  suffice^ 

(a)  15  Af.  f  r.  48.  S6.  (b)  1  Com.  B,  531. 

(c)  6  Com.  B.  280.  <^  6  T.  R.  665. 
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Foimme  AT.     It  is  said  that,  if  such  performance  be  a  oondition  me- 

1850  .      . 
*  _  cedent  to  the  determination  of  the  lease  under  the 


^^^^'  proviso,  it  would  answer  no  purpose  to  keep  alive  the 
FjiiA  R.  hmdlord's  remedy  for  non-performance.  But  this  saving 
clause  may  have  been  introduced  merely  ex  abundanti 
cautel&,  or  else  with  reference  to  some  state  of  things 
in  which  it  might  enure  to  the  lessor's  protection: 
the  lessees  might  give  notice  to  determine  the  lease 
after  committing  some  breach  of  covenant  underground, 
which  would  destroy  the  mine ;  if  the  lessor,  in  igno- 
rance of  such  breach,  accepted  the  notice,  it  might  be  a 
question  whether  he  could  afterwards  sue  upon  the 
covenant ;  or,  again,  the  object  may  have  been  merely 
to  preserve  the  right  to  sue  on  the  lessor's  oov^umta. 

JBuffh  HiUj  in  reply,  supported  the  plea,  and  abo 
contended  that  the  objection  to  it  was  ground  of  spedal 
demurrer  only.  As  to  the  form  of  the  replication  be 
cited  De  Wolf\.Bevan{a\ 

Cur.  ado.  tmlL 

Fabke  B.,  in  Hilary  term  (January  22nd),  1850,, 
delivered  the  judgment  of  the  Court. 

This  case  came  before  my  brothers  Maule,  Jtolfe, 
Platif  WUliams  and  Talfourd,  and  myself,  at  the  mtti^ga 
after  last  term,  on  a  writ  of  error  on  a  judgment  of  the 
C!ourt  of  Queen's  Bench  on  demurrer.  (His  Lordship 
then  stated  the  pleadings.)  On  the  argument  before 
us  two  questions  were  discussed,  very  ably  on  both 
sides.  The  first  was  one  of  form,  whether  the  pluntiff 
below,  in  his  replication,  could  traverse  the  allegatioD^ 

(a)  13  a/.^  r.  16a 


XI H.  VICTORIA.]  909 

that  all  the  covenants  of  the  lease  had  been  duly  ob-   Queen*$  Bench, 

1850 
served  and  performed  by  the  defendants  below  at  the ' 

expu-ation  of  the  first  eight  years  of  the  term,  or  was         ^*"^ 

bound  to  assign  a  particular  breach.     The  second  ques-        Faur. 

tion  was,  whether  the  payment  of  the  arrears  of  rent, 

and  the  performance  of  the  covenants,  was  a  condition 

precedent  to  the  lessees'  right  to  determine  the  lease 

at  the  end  of  the  first  eight  years  of  the  term*     Both 

of  these  are  questions  of  some  mcety ;  and  the  first  as 

to  the  matter  of  form  is  important  as  a  rule  of  pleading. 

We  have  considered  both,  and  are  of  opinion  that  the 

plaintiff  in  error  is  entitled  to  our  judgment  upon  the 

first  question. 

The  defendant  has  pleaded  that,  at  the  end  of  the 
eighth  year,  all  the  covenants  in  the  lease  had  been 
observed  and  performed ;  and  this  is  a  case  in  which, 
on  account  of  the  multiplicity  of  matter,  general  plead- 
ing is  allowed.  The  rule  is  laid  down,  amongst  many 
other  valuable  rules  of  pleading,  by  Lord  Coke  {a)  in 
these  terms.  ^^In  many  cases  the  law  doth  allow 
general  pleading,  for  avoiding  of  prolixity  and  tedious- 
ness,  and  that  the  particular  shall  come  on  the  other 
side."  The  same  rule  is  followed  by  Popham  C.  J.,  and 
by  all  the  Court,  in  Mints  v.  Bethil  (J).  It  was  there 
held  that,  where  the  matters  pleaded  tend  to  infiniteness 
and  multiplicity,  whereby  the  rolls  shall  be  encumbered 
with  the  length  thereof,  the  law  allows  of  a  general 
pleading  in  the  affirmative  ;  as,  where  one  is  obliged  to 
deliver  all  his  evidences,  or  assure  all  his  lands,  it  suf- 
ficeth  to  allege  that  he  had  delivered  all,  or  assured  all, 
and  it  ought  to  come  on  the  other  side  to  shew  the 

(a)  Co,  LU,  303  b.  (A)  Cro,  Elis,  749. 

VOL.  XV.  N.  S.  3  O 


vwmim  XV.   ooDtmry  in  eome  particulu 

WM  on  a  bond.     Ann  uw  h 

*'JJ'*       other  caaea  of  action  on  bo 
Vula.       Mith.  S  A  8.  foL  17  A.  I 

foL  6  B.  id.  5. ;  and  Grm 
Bunilar  pleading  on  a  lease. 
liehed  pnotioe*  that  a  parti 
the  pliuntiff,  and  that  brei 
verification ;  8a\fn  v.  ^mi 
Mantfield  mys:  "I  take  tli 
that  you  cannot  go  to  iaant 
performance :  And  the  reaai 
may  be  brought  to  some  dej 
given  of  what  is  to  be  agif 
particular  breach  ia  assign 
offered  on  one  ude,  upon 
issue."  The  rule  laid  dov 
terms  general,  and  so  is 
though,  as  the  ease  of  Sayn 
on  a  bond,  his  Lorddiip's  o 
be  applicable  to  bonds  onlj 
it  that  the  rule  applies  to  bo 
universally  to  ^ply  ?  Su 
looks  upon  the  recovery  of  i 
frill  not  favour  it,  but  on  I 
Lord  Coke  and  Lord  Mantfi 
obtaining  a  sufficiently  defin 
will  decide  the  cause,  inatt 
general  one;  and  this  rea' 
besides  actions  on  bonds. 
save  the  penalty,  must  per 
quired    fay  the   condition   1 

(a)  1  Sid.  T7. 
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numeroai ;  y«t  ho  u  never  called  upon  to  prove  the  Qti^em*t  Btneh. 
performance  of  all,  which  would  lead  into  a  very  wide,  ' 

and  oflen  unnecessary,  inquiry ;  but,  in  order  to  raise  a  ^'"^ 
certain  issue,  for  the  purpose  of  convenient  trial,  the  Fai^k. 
plaintiff  must  assign  a  particular  breach,  and  that  alone 
becomes  the  subject  of  inquiry,  and,  if  that  breach  be 
proved,  the  whole  case  is  disposed  of*  The  same  prin- 
ciple which  applies  to  bonds  appears  to  us  equldly  to 
apply  to  other  oases  of  general  pleading,  where  the 
breach  of  a  single  covenant,  or  the  issue  on  a  single  fact, 
would  decide  the  question  between  the  parlies.  Upon 
the  assumption  that  the  performance  of  all  covenants 
in  this  case  was  a  condition  precedent,  the  breach  of  any 
would  destroy  the  defendants'  right  to  determine  the 
lease ;  and,  on  the  above  principle  of  pleading,  the  d^ 
fendants  were  entitled  to  plead,  generally,  the  perform- 
anoe  of  all  covenants ;  not  those  the  breach  of  which  is 
stated  in  the  declaration,  which  the  plea  states  to  have 
been  after  the  termination  of  the  eight  yearsi  but  all 
that  he  was  to  perform  before ;  and  the  allegation  of  a 
particular  breach  ought  to  have  come  from  the  plaintiff. 
Supposing,  instead  of  making  this  general  averment  of 
performance  of  all»  each  covenant  had  been  enumerated 
and  averred  to  have  been  performed  in  the  same  terms 
as  the  defendants  would  have  pleaded  to  a  breach  of  it, 
the  plaintiff  certainly  could  not  have  comprised  all  in 
one  traverse,  but  must  have  selected  one  in  his  replica- 
tion, the  issue  on  which  would  have  decided  the  cose ; 
and  the  general  form  of  pleading  allowed  to  the  de- 
fendants, for  convenience  and  to  save  prolixity,  ought 
not  to  put  them  in  a  worse  position.  We  think,  there- 
fore, that  the  demurrer  of  the  defendants  to  the  plain- 
tiff's replication,  which  puts  the  defendants  on  proof  of 

3o  2 
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for  and  in  respect  of  the  said  breaches  of  covenant  which  Q^eenn  Bmwk. 

were  committed  and  permitted  and  which  arose  and  „ 

happened  after  12th  itfay  1846>  and  after  the  expiration  ^'"' 
of  the  first  eight  years  of  the  said  term^  as  in  the  said  Feiae. 
plea  mentioned  and  pleaded  to,  but  also  for  that  the 
defendants  and  the  said  Johnsoriy  in  his  lifetime,  and 
the  defendants  after  the  death  of  Johnsariy  committed 
and  permitted,  and  were  guilty  of,  the  sud  several 
breaches  of  covenant  in  the  declaration  thirdly  and  sub- 
sequently assigned  and  alleged,  after  the  making  of  the 
said  indenture,  and  after  the  plaintiff  became  so  seised 
as  aforesaid,  and  before  the  expiration  of  and  during  the 
continuance  of  the  first  eight  years  of  the  said  term 
thereby  granted.  Verification.  The  defendants,  by  a 
new  plea,  traversed  the  breaches  so  newly  assigned :  and 
issue  was  joined  on  this  plea.  Then  followed  the  judg* 
ment  of  the  Court  below,  on  the  demurrer,  that  the 
replication  was  sufficient ;  and  an  award  of  venire,  as 
well  to  try  the  issues  in  fact  as  to  assess  damages  on 
the  demurrer.  From  the  final  judgment  it  appeared 
that  a  verdict  was  found  for  the  plaintiff  as  to  the 
traverses  of  the  first,  second,  fifth,  sixth  and  seventh 
breaches,  and  of  the  breaches  in  the  new  assignment. 
The  damages  found  were,  on  the  first  breach,  25021, 
costs  40«. ;  on  the  second,  5021 ;  on  the  fifth  and  sixth 
breaches  (a).  Is.  each ;  and  Is.  also  on  the  breaches  in 
the  new  assignment.  The  assessment  of  damages  on 
the  demurrer  was  1«.,  costs  40*.  "  Therefore  it  is 
considered  that  the  plaintiff  do  recover  against  the 
defendant  his  damages,  costs  and  charges,  by  the  jurors 

(a)  The  record  did  not  state  that  any  damages  had  been  given  on  the 
seventh  breach. 
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roiumeXK    aforcflud  in  form  aforesaid  assessed;  and  also  358 L 
____-  for  his  said  costs  and  charges  by  the  Court  here  adjudj 
G»«Y         Qf  increase  to  the  plaintiff,  and  with  his  assent,'*  &c 
Fmar.  The  judgment  of  the  Court  below  having  been 

versed  in  general  terms, 

Buffh  mil,  in  Easter  Term  1850,  obtained  a  mk 
shew  cause  why  the  rule  for  judgment  of  revei 
should  not  be  amended,  by  reversing  the  judgmenl 
the  Court  below  u|K)n  the  demurrer,  and  giving  ju< 
ment  thereon  for  the  platntiA  in  error,  and  affirm 
the  judgment  of  the  Court  below  as  to  the  oaoaes 
aotion  contained  in  the  new  assignment 

Manistjf,  in  this  vacation  (a),  shewed  cause.  T, 
Court  has  no  power  to  amend  its  judgment,  as 
quired;  and,  if  the  amendment  were  mad^  it  wo 
work  great  injustice  to  the  plaintiff  below.  The  pb 
tiffs  in  error  prayed  for  a  general  reversal  of  the  ju( 
ment  of  the  Court  below ;  and  the  Court  of  Error  < 
do  no  more  than  give  judgment  of  such  general 
versal.  As  to  the  injustice  of  the  proposed  amendme 
it  is  clear  that  the  jury  gave  nominal  damages  only 
the  breaches  newly  assigned,  because  it  had  been  h 
by  the  Court  below  that  the  lease  had  not  been  < 
termined;  so  that  it  was  taken  that  rent  would 
})ayable  to  the  end  of  the  term,  and  that  the  bread 
were  to  the  prejudice  of  a  very  remote  reversion, 
the  judgment  of  the  Court  below  be  reversed  general 
the  jury  may  hereafter  give  substantial  dama{ 
[^Parhe  B.  We  have  no  right  to  assume  that  dami^ 
have  been  assessed  improperly ;  there  is  no  bill  of 

(s)  June  IStb. 
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ceptions.  Alderson  B.  This  Court  has  not  decided 
that  the  lease  has  been  determined,  but  merely  that 
the  pleading  of  the  plaintiff  below  is  bad :  as  to  the 
determination  of  the  lease  we  have  intimated  our 
opinion ;  but  that  is  all.]  The  costs  are  assessed  jointly. 
l^Parke  B.  That  certainly  creates  a  difficulty ;  we  can- 
not tell  how  to  apportion  the  costs.] 


915 

Qiiemt'f  Bemek, 
1850, 

GlItT 
FlllAV. 


Hugh  Hill,  oontriy  contended  that  the  Court  of 
Error  had  power  to  confine  the  reversal  of  the  judg-i 
inent  to  the  only  part  of  the  record  which  had  come  in 
question  before  it ;  and  cited  Bourne  v.  GatUff§  {a^  to 
shew  that  there  was  no  objection  in  principle  to  an 
adjustment  of  costs  by  the  Court 

Parke  B.  In  the  case  cited  there  was  no  difficulty : 
the  Court  merely  deducted  one  sum  from  another.  The 
judgment  of  the  Court  below  must  be  reversed  gener- 
ally :  we  cannot  affirm  it  pro  tanto  without  the  consent 
of  the  plaintiff  below.  He  might,  if  he  pleased,  take 
the  \8.  damages  and  40«.  costs  found  by  the  jury ;  but, 
as  he  is  not  content  with  this,  we  cannot  amend  the 
judgment ;  and  this  rule  must  be  discharged. 

Mauls,  Cresswell  and  Talfourd  Js.,  and  Air 
DER80N  and  Platt  Bs.,  concurred. 

Rule  discharged  (b), 

(«)  7  Mom,  ^  O.  S5a 

(b)  Reported  by  JK  Daabom,  Etq. 
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m7^*  Neale  against  Ratcliff  and  Another. 

Plaititiflf  and        A  SSUMPSIT.     The  declaration  stated  that,  hei 

defendante  JTm. 

agreed,  the  fore,  to  Wit  on  10th  May  1845,  in  conmdera 

and  defendanta   that  defendants,  at  theur  request,  had  become  and  n 
■uage,%arn,"'    tenants  to  phuntiff  of  certain  premises,  with  the 
buiidinK»-°and  purtcnanccs,   of  the  plaintiff,   to  wit  a  messuage 
defendants         public  housc  Called   The  Swan   Inn,  situate  &c., 

agreed  to  keep     ^ 

in  repair  the      gether  with  the  house  and  stable  and  other  outbuild 

said  metsuagef 

buiidingM  and  thereto  belonging,  upon  and  subject  to  the  terms 

stme  being  first  thc  defendants  should  maintain    and  keep    in  ^ 

^thepu^f:  tenantable  repair  and  condition  the  said  messuagt 

i»ump!rit  for'^  public  house,  buildings  and  premises,  the  same  b 

"J°"7*P*f'^  first  put  into  good  tenantable  repair  and  conditioi 

alleging  that,  the  plaintiff,  and  should  deliver  up  the  same  in  < 

although  plain-  ^ 

tiff,  before  the  repair  and  condition  at  the  expiration  of  their 
promise,  put  the  tcuancv,  defendants  then  promised  plaintiff  to  main 
buii^ngswfd'  ^^^  ^^QQ^  in  good  tenantable  repair  and  condition 
midr'^yetde-  ^^  mcssuagc  or  public  housc,  buildings  and  prem 
fendants  did  ^^  same  being  first  put  into  such  repair  and  condi 
same  in  repair;  bv  the  plaintiff,  and  that  defendants  would  deliver 

to  which  de- 
fendants the  same  in  such  repair  &c.  at  the  expiration  of  t 

pleaded  that 

plaintiff  did 

not  first  put  the  said  messuage,  buildings  and  premises  into  repair ;  and  issue  was  ) 

thereon)  it  was  proved,  and  found  in  terms  by  the  jury,  that  the  plaintiff  liad  not  pu 

whole  premises  into  repair,  but  part  only  ;  and  that  defendants  had  not  kept  that  ps 

repair  ;  and  the  jury  gave  damages  for  the  part.     Held, 

1.  That  the  repair  by  plaintifi'  was  a  condition  precedent  to  the  obligation  on  thi 
fendants  to  keep  in  repair. 

2.  That,  on  this  contract,  the  condition  precedent  could  not  be  divided,  and  that  pta 
could  not  recover  for  nun-repair  of  any  part  of  thc  premises  without  having  first  rep 
the  whole. 

Qvicre,  whether  such  a  condition  precedent  might  not  be  divided,  if  it  related  to  su 
matters  clearly  distinct  in  their  nature  ;  as  if  the  contract  in  question  bad  related  to 
dwelling  houses  entirely  separate  from  each  other. 
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siiid  tenancy :   And,  although  such  tenancy  continued  Queen's  Bench, 

from  thence,  to  wit  until  11th   October  1847,  and  al- * 

though  plaintiff,  after  the  making  of  the  said  promise,  Nbalk 
iind  during  the  continuance  of  the  said  tenancy,  and  HAxcufr. 
before  the  breach  of  promise  &c  after  mentioned,  to 
wit  on  the  day  and  year  first  aforesaid,  did  first  put 
the  said  messuage  or  public  house,  buildings  and  pre- 
mises, into  good  tenantable  repair  and  condition,  whereof 
defendants  then  had  notice,  yet  defendants  did  not  nor 
would  aflerwards  and  during  such  tenancy  maintain 
or  keep  the  said  messuage  or  public  house,  buildmgs 
and  premises,  or  any  part  thereof^  in  good  tenantable 
repair  or  condition,  or  deliver  up  the  same  in  such  re- 
{>air  &c.  at  the  expiration  &c:  and  defendants  after- 
wards, at  the  expiration  of  the  said  tenancy,  which 
happened  before  the  commencement  of  this  suit,  to  wit 
on  &c,  wrongfully  delivered  up  the  said  messuage, 
public  house,  buildings  and  premises  in  bad  and  un- 
tenantable repair  &c.,  and  greatly  dilapidated  &c.,  for 
want  of  such  repair  as  aforesidd,  contrary  to  their  said 
l^romise ;  and  thereby  &c.  (damage  to  plaintift*  by  ex- 
pense of  repair  &c.). 

Particular  of  demand :  50/.  for  dilapidations  and  non- 
repur  of  the  premises  mentioned  in  the  declaration,  and 
for  the  bad  order  and  condition  in  which  defendants  leflb 
the  same. 

Pleas.  1.  Non  assumpsit.  2.  That  defendants  had 
not  become  nor  were  the  tenants  to  plaintiff  &c,  in 
manner  &c.  3.  That  plaintiff  did  not  first  put  the  said 
messuage,  buildings  and  premises  in  the  declaration  in 
that  behalf  mentioned  into  good  tenantable  repair  and 
condition,  in  manner  &c.  4.  That  defendants  did,  dur- 
ing the  said  tenancy,  maintain  and  keep  the  s^d  pre- 
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mises  in  good  tenantable  repair  and  condition^  anc 
deliver  up  the  same  in  such  repair  and  condition  ai 
expiration  of  the  said  tenancy,  according  to  the  t 
&C.  of  their  said  promise  in  that  behalf.  Issue 
the  country  were  joined  on  the  several  pleas. 

On   the   tria],  before   Wilde  C.  J.,  at  the   Noi 
Summer  assizes,  1849,  the  following  agreement 
put  in,  dated  10th  May  1845,  between  plaintiff  d 
one  part  and  defendants  of  the  other. 

"  Articles ""  &c-    «  Whereby  the  said  WiUiam  I 

doth   agree  to  let  to  the  said  Francis  RaicUff. 

Robert  Reidy  who  do  agree  to  hire  of  him,  all  that  i 

suage  or  public  house  called  The  Swan  Inn^  siti 

&c,  '^  together  with  the  bam,  stable  and  other  \ 

buildings  and  all  the  appurtenances  thereto  belong 

as  the  same  are  now  in  the  occupation  of  the  aaid  f 

and  iZ.  R.  or  their  undertenant,  from  the  11th  da 

October  now  last  past  for  one  year  thence  next  ensui 

and  so  on  from  year  to  year,  so  long  as  the  said  pai 

shall  mutually  agree;   determinable"  &c«;    ''at 

under  the  clear  yearly  rent  of  41/.,  payable  **  &c.    **  J 

the  said  F,  R.  and  R.  R,  do  hereby  agree  with  the  i 

William  Neale  that  they  the  said  F.  R.  and  R.  R.,  or 

of  them,  will  pay  unto  the  said  W.  N»,  his  heirs 

assigns,  the  said  rent "  &c ;  **  and  also  shall  and  i 

pay  and  discharge  all  the  rates,  taxes  "  &c  :  **  And  j 

shall  and  will  maintain  and  keep  in  good  tenantu 

repidr  and  condition  the  said  messuage  or  public  hoi 

buildings  and  premises,  the  same  being  first  put  i 

good  tenantable  repair  and  condition  by  the  said  H 

Uam  Neale,  and  in  such  repair  and  condition  deli' 

up  the  same  at  the  expiration  of  this  agreement 

witness  "  &c 
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It  appeared  in  evidenoe  that  the  plaintiff  had  done  Queen*a  Beneh, 
repairs  to  some  parts  of  the  premises  before  the  alleged  ' 


breach,  but  had  not  repaired  the  whole.  It  was  Niale 
proved  also  that  the  defendants  had  omitted  to  repair,  Ratcuff.- 
both  in  those  parts  which  had  been  repaired  by  the 
plaintiff,  and  in  those  which  had  not.  The  Lord  Chief 
Justice  left  it  to  the  jury  to  say,  whether  the  plaintiff 
had  at  first  put  the  premises  into  a  tenantable  state  of 
repair,  and  whether  the  defendants  had  left  them  in  such- 
tenantable  state.  The  jury  were  of  opinion  that  the 
plaintiff  had  not  put  the  whole  premises  into  tenantable 
repair;  and  that  the  defendants  had  omitted  to  repur 
in  parts  which  the  plaintiff  had  repaired  under  the 
agreement.  They  found  a  verdict  for  the  plaintiff  on 
the  first  two  issues:  on  the  third  issue  they  found  a 
verdict  for  defendants  as  to  part  and  for  plaintiff  as  to 
part :  and  on  the  fourth  for  plaintiff  as  to  so  much  as 
he  had  put  in  repair;  for  defendants  as  to  the  residue. 
Damages,  on  the  fourth  issue,  SO/.  Leave  was  reserved 
to  the  defendants  to  move  to  enter  the  verdict  wholly 
for  them,  on  the  third  issue. 

PalmeTi  in  Michaelmas  term,  1849  (a),  moved  for 
judgment  non  obstante  veredicto  on  the  third  issue. 
The  landlord's  contract  to  repair  was  not  a  condition 
precedent,  but  an  independent  covenant;  although, 
therefore,  he  may  have  broken  it,  wholly  or  in  part, 
he  may  still  recover  for  the  breach  committed  by  the 
defendants.  [JErle  J.  You  say  that  the  landlord, 
omitting  to  put  the  premises  in  repair,  might  sue  the 
tenant  for  that  very  non-repair.]  The  words  must 
be  looked  to,  and  coDStrued  accordiug  to  the  intention 

(a)  Kovember  5th.     Before  Coleridge^  Wightman,  and  Erh  Jt. 


NUL( 

RAtcurr. 
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of  the  partiea.  Thej  clearl 
.  eot  coTenanta,  and  not  tha 
condition  precedent.  [£>■/! 
Caduuilladeria).}  There  t 
until  the  timber  was  asaigne 
are  mutual  remedies  here  on 
the  perfonnanoe  of  the  lai 
Boch  a  previoufi  condition 
was  neoessary  to  his  righ 
I^eader  (C  56.>  IH^ki. 
here  is  a  qualification  vpo 
is  to  keep  in  repur  the  ] 
put  in  repair  by  you.  C 
to  repair  the  mesBuage  and  I 
first  put  into"  good  repaii 
case  ought  to  be  detuded  o 
Staoert  T.  Curling  (i),  nami 
cedent  is  not  to  be  inferred 
partiea;  and  that,  where  tl 
the  whole  of  the  conuderaUc 
cedent,  but  only  the  grouni 
to  the  actual  injury,  ^i 
Boone  V.  Eyre(d)  are  also 
{Ktint  {^^''ightman  J.  W( 
replication  here,  that  you  ha 
would.  In  Cannock  v.  Jonet 
leaaor  and  lesaee  of  a  farm  hoi 


{,)   WiO,.,  496. 

(e)  \0Eat,-i9S.     SteMIUw.BIa 

(rf)  Note  (fl)  to  Dnie  ofSU  jllbam 
tioncd  in  Camfiell  t.  Jma),  6  T.  . 
BL  ISltf. 

{t)  S  BbA.  33S.,  affirnKd  in  £nA. 
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agreed  to  do  certain  repairs,  &c.,  *^  the  said  farm  house  (b»^en'$  Bench, 

and  buildings  being  previouslj  put  in  repair,  and  kept 1__... 

in  repair,"  by  the  lessor ;  and  the  lessor's  promise  was  NtALi 
held  to  be  an  independent  covenant.  \^fFtffhtman  J.  Ratcuff. 
The  action  there  was  brought  bj  the  lessee  upon  the 
lessor's  promise ;  and  the  question  was  whether  or  not 
that  amounted  to  a  covenant.]  It  could  not  be  both 
an  independent  covenant  for  the  purpose  of  such  an 
action,  and  also  a  condition  precedent.  {^Wiffhtman  J. 
Have  you  any  authority  for  that?]  There  is  none 
for  the  opposite  proposition.  If  the  fulfilment  of  the 
plaintiff's  promise  here  was  not  a  condition  precedent, 
he  is  entitled  at  least  to  keep  the  verdict  given  for  him 
on  the  third  issue,  and,  in  any  view  of  the  case,  he 
ought  to  retain  hb  damages  on  the  fourth. 

Cur.  €idv.  vult 

O^Malley,  on  the  same  day,  moved  (a)  to  enter  the 
verdict  wholly  for  the  defendants  on  the  third  issue. 
He  cited  Thomas  v.  Cadwallader{b\  Sinclair  v. 
Bowles  (c)  and  Coombe  v.  Greene  (rf). 

Cur.  adv.  vulL 

COLEBIDGE  J.,  in  the  same  term  {November  16th), 
delivered  the  judgment  of  the  Court  After  mentioning 
the  cross  motions,  his  Lordship  said : 

The  action  was  by  landlord  against  tenant  for  non- 
repair. The  premises  were  let  under  an  agreement,  by 
one  clause  of  which  the  defendants  were  bound  to 
mmntain  and  keep  the  premises  in  repair,  '^  the  same 

(a)  Before  the  same  Judges.  (b)  WUle;  490. 

(c)  9  B.i  r.92.  W  11  M.i  W.ABO. 
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being  first  put  into  good  tenantable  repair''  by 
plaintiff.  The  third  plea  denied  that  the  plaintiff 
put  the  premisefl  into  tenantable  repair.  It  appei 
that  the  premises  were  a  public  house  and  out>bu 
ings:  the  plaintiff  had  repaired  the  latter,  not 
former :  but  the  defendants  had  neglected  to  keep 
latter  in  repur :  and  they  assessed  the  damages  for  i 
at  20L  The  plaintiff  contended  that  his  obligatioi 
put  in  repair  was  an  independent  covenant  and  no 
condition  precedent  to  his  right  to  call  on  the  defe 
ants  to  perform  their  agreement ;  or  at  all  events  t 
it  was  divisible,  and  that  he  was  entitled  to  damages 
the  non-repair  of  that  part  which  he  had  previonsly ; 
in  repair.  The  defendants  controverted  both  prop 
tions,  and  therefore  contended  that,  as  the  plaintiff  1 
not  put  the  whole  premises  in  repair,  he  could  not  reco 
damages  for  the  non-repair  of  any  part.  We  are 
opinion  that  this  was  a  condition  precedent,  and  t 
the  case  is  distbguishable  from  Cannock  v.  Jones  (a) 
This  disposes  of  the  pluntiff's  application;  but 
think,  as  the  pleadings  are  framed,  that  the  defends 
should  have  a  rule. 

Rule  nisi  granted  to  defendai 
Refused  to 


In  this  vacation,  June  22nd  (£), 

Palmer  and  IVorlltdgt  shewed  cause.  The  questi 
is,  whether  a  repair  of  the  whole  premises  demised  i 
a  condition  precedent  to  recovery  for  non- repair  of  s 


(a)  9  Exeh,  SS3.     Affirmed  in  Excb.  C  J<mn  y.  Caumt^t  S  Ei 
713.  See  Frimr  v.  Grvy,  ante,  p.  889,  and  Gret/  t.  FHar^  aot^,  p.  SfiP 
(ft)  Before  Cokridge,  ttlghtman  and  Erie  Js. 
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part     The    Btipulations   were   independenti    and   the  Quten:*  Otnck, 

subject  of  independent  remedies.     Dicker  v.  Jackson  (a)  ' 

is  a  recent  authority  in  favour  of  the  phuntiff  *s  con-  Nfali 
struction.  The  rule  of  interpretation  in  such  cases  is  Batcmff. 
kid  down  hj  Tindal  C.  J.  in  Stovers  v.  Curling  {b). 
[Wightman  J.  You  must  argue  here  that  the  plaintiff 
might  recover,  though  he  had  never  put  any  part  of  the 
premises  into  repair.]  Here  a  part  was  put  into  repair, 
and  was  not  kept  in  repair  by  the  defendants ;  and  the 
verdict  is  taken  as  to  that  part  only.  To  make  per- 
formance in  every  particular  a  condition  precedent 
would  lead  to  the  same  extravagance  of  construc- 
tion which  was  pointed  out  in  Boone  v.  £yre  (c), 
commented  upon,  among  other  authorities,  in  note  (4) 
to  Pordcige  v.  Cole(d).  In  Macintosh  v.  Midland 
Counties  Railway  Company  {e)  the  plaintiff  had  cove- 
nanted to  complete  part  of  a  railway  within  a  certain 
time  for  a  specified  sum,  he  being  provided  by  the 
defendants  with  rails  and  chairs  &c. :  in  an  action  for 
non-payment,  the  defendants  insisted  on  a  penalty  in- 
curred, according  to  the  contract,  by  not  completing  the 
work  within  the  stipulated  time;  the  plaintiff  denied 
owing  the  penal  sum,  and,  in  support  of  his  case,  proved 
that  he  had  not  been  properly  supplied  with  rails  &c, 
which,  he  contended,  was  a  condition  precedent  to  the 
accruing  of  the  penalty.  But  the  Court  sjud :  "  The- 
covenant  on  the  plaintiff's  part  is  absolute,  to  complete 
on  a  given  day,  or  to  pay  300 1  daily  if  he  does  not  Any 
other  construction  would  lead  to  the  conclusion,  which 
we  think  an  unreasonable  one,  that  the  non-supply  of  a 

(a)  6  Com.  B.  103.  (6)  3  New  Ca.  355.  368. 

(c)   \  H.  Bl,  273,  note  (a).  {d)  1  H^fns,  Sound,  320  a. 

(tf)  14  M,  i  W,  548. 
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single  rail  or  choir  by  the  tioic  specified  for  its  deli 
although  in  the  result  wholly  immaterial  to  the  faci 
for  completion,  would  entitle  the  plaintiff  to  receiv 
15,000/.  ^ven  for  expedition  money,  without  his  g 
the  expedition  for  it.  On  the  other  hand,  by  tre 
the  coyenants  as  independent,  it  is  open  to  the  plai 
if  he  has  really  been  prevented  from  completinc 
railway  in  due  time  by  the  defendants*  n^lec 
bring  his  action  against  them  for  that  breach  of 
covenant."  Here,  according  to  the  argument  oi 
other  side,  if  one  hovel  was  unrepaired  by  the  plai 
any  other  building,  though  entirely  reinstated  by 
might  be  left  in  decay  by  the  defendants.  ' 
entered  under  the  agreement,  acquiescing  in  the  p 
performance.  The  landlord's  remedy  accrued  from 
time,  to  the  extent  of  their  whole  undertaking, 
may  perhaps  be  ai^ued  that  the  third  issue  here  iuT 
the  whole  premises ;  the  words  of  the  plea  being 
not  first  put  the  said  messuage,  buildings  and  prem 
'^into  good  tenantable  repair."  But  the  issue  is 
tributable;  and,  if  the  proof  given  by  the  pla 
be  less  extensive  than  his  averment,  the  proof  ma 
applied  to  the  issue  pro  tanto;  TapUy  v.  Wainwrigh 
Wood  V.  Peyton  {b).  It  was  not  essential  to  aver  tha 
plaintiff  did  not  repair  the  buildings  &c  or  any  pa 
'them,  more  than  it  is  to  rejoin,  in  support  of  a  pl< 
infancy  in  assumpsit,  that  goods  supplied  to  the  ii 
were  not,  nor  were  any  part  of  them,  necessaries; 
plaintiff  therefore,  in  traversing  the  averment,  does 
undertake  to  disprove  it  to  its  full  extent.  The  < 
cited  in  moving  for  the   rule   shew   merely  that 

(a)  SB.^Ad,  395.  (6)  13  U,  $•  r.  Sa 
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contract  on  one  side  may,  by  its  nature,  be  a  condition  Queen's  Bench. 
precedent ;  which  it  is  unnecessary  to  dispute.  ' 

NXALX 
Y. 

G^Malley  and  Conchy  contr^  The  defendants  are  Batclutf. 
entitled  to  succeed  on  the  whole  issue.  There  is  no 
instance  in  which  a  condition  has  been  apportioned  in 
the  manner  contended  for  here.  That  the  courts  have 
thought  this  impracticable  is  proved  by  the  anxiety 
they  have  shewn  in  many  instances  to  construe  stipula- 
tions as  independent  covenants,  thus  avoiding  the  hard- 
ship, otherwise  inevitable,  that  a  covenant  on  one  side 
could  not  be  enforced  because  some  portion,  however 
minute,  of  a  condition  precedent  was  unfulfilled  on  the 
other;  Macintosh  v.  Midland  Counties  Railway  Com" 
pany  (a)  is  an  example.  The  hardship,  if  any,  here,  is 
that  which  the  plaintiff  has  imposed  upon  himself. 
And  the  same  complaint  might  be  made  on  either  side. 
Suppose  the  landlord  puts  in  repur  only  a  single 
window,  or  some  part  of  the  building  which  is  of  little 
use  to  the  tenant,  and  leaves  everything  else  in  decay ; 
it  may  be  asked,  whether  the  tenant  is  liable  for  not  doing 
all  the  repairs.  In  Slater  v.  Stone  (b)  the  Court  held 
that  a  covenant  by  tenant  to  repair  premises  *^  ab  et 
post  reparationem"  by  the  landlord  was  conditional,  and 
that  a  declaration  on  the  covenant,  alle^g  as  a  breach 
non-repair,  by  the  tenant,  of  a  part  specified,  with  an 
allegation  that  at  the  time  of  the  demise  and  the  be- 
ginning of  the  term  the  part  was  in  good  repair,  without 
adding  "  ab  et  post"  &c,  was  bad.  The  position  that 
the  tenant  ought  at  least  to  repair  what  has  been  put  in 
repair  by  the  landlord  would  be  very  difficult  of  applica- 

(a)  14  M.  ^  r.  548.  (5)  Cro.  Jo.  645. 

VOL.  XV.  N.  8.  :>  P 
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Feiumt  xr.    tjoo,  wliere  partitil  repeira  bad  been  done  io  a  naoi 

'       places.     The  iaaue  on  the  plaintiff's  put  ia,  that  1 

'*"''*  first  put  the  said  messuage,  buildings  and  premises 
Bawutt.  declaration  in  that  behalf  mentioned  into  good  i 
A  verdict  cannot  be  entered  for  him  on  auch  an 
upon  proof  that  he  first  repaired  some  part  only, 
entered,  it  would  be  conolunve  in  bis  favour  as  t 
whole  in  a  subsequent  action,  \_fyiffhtman  J.  The 
ing  here  would  prevent  that,  if  the  contract  ts  divii 
But,  further,  t^'"  is  an  action  of  assumput ;  aa 
conuderation  stated  is  that  the  defendants  had  bi 
tenants  to  the  phuntiff  on  certain  terms,  whic 
stated.  If  the  terms  are  that  the  phuntiff  shall 
not  "  the  same  "  messuage  and  premises,  bat  aomt 
of  them,  into  repur,  a  different  oonsideration  ia  p 
from  that  declared  upon,  and  the  variance  ia  fatal 
the  terms,  taken  as  a  whole,  are  the  connderation  ; 
V.  While (a)i  and  the  plaintiff's  promise  is  entin 
cannot  be  apportioned ;  Thonuu  v.  WilUamt  (ft), 
•V.  Soldrey  (c).  [  ffT^Afntan  J.  You  contend  thi 
putting  every  part  in  repur  is  the  consideratio 
repairing  each  part.]  That  is  the  plaintiff's  contr 
Cur,  adv: 

WiGHTHAN  J.  now  delivered  the  judgment  ( 
Court.  After  stating  the  substance  of  the  declai 
and  the  third  issue,  hb  lordship  said :  — 

The  jury  found  on  this  issue  that  the  plaintil 
not  put  all  the  demised  premises  into  repair,  but 
only ;   that  the  defendants  had  not  kept  that  p 


(a)  12  A.  ^  £.  GCB.  {b)  10  B.  ^  C.  fiS 
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repair ;  and  assessed  the  damages  for  the  non-repair  of  <2<m«»'«  Henek. 
that  part  at  20i  _1?^.. 

There  were  cross  rules  applied  for ;  but  the  questions  ^>^» 
raised  were  discussed  on  that  applied  for  by  the  de-  Ratouf?  . 
fendantSi  namely,  to  enter  the  verdict  for  them  on  this 
issue  ;  and  two  grounds  were  relied  on :  the  first,  that 
the  obligation  on  the  landlord  to  put  in  repair  was  a 
condition  precedent  to  the  tenant's  obligation  to  keep  in 
repair,  to  which  we  all  agreed  on  the  argument;  the 
second,  that,  being  a  condition  precedent,  it  was  not 
divisible,  and  therefore  that  a  part  performance  would 
not  enable  the  plaintiff  to  recover  as  to  that  part.  And, 
upon  consideration,  we  think  the  defendants  are  right 
in  this  also. 

We  do  not  mean  to  lay  down  that  in  no  case  may  a 
condition  precedent  be  divisible:  cases  may  easily  be 
conceived  in  which  the  covenant  or  agreement  to  which 
it  is  attached  may  apply  to  two  or  more  subject  matters, 
so  distinct  that  the  covenant  or  agreement,  which  is  one 
in  form,  is  several  in  fact,  and  the  condition,  in  the 
same  way,  attached  to  each,  is  several  in  fact,  though 
one  in  form ;  and  in  such  case  it  may  be  dear  that,  by 
the  intention  of  the  parties,  reddendo  singula  singulb, 
the  performance  as  to  one  part  may  entitle  to  an  action 
for  the  non-performance  of  the  corresponding  part  of 
the  covenant.  But  the  burthen  of  shewing  this  will 
clearly  lie  on  the  party  who  insists  upon  it,  and  who 
seeks  to  make  that  divisible  which  on  its  face  is  entire. 
Now,  in  the  present  instance,  we  see  no  ground  for 
concluding  this  to  have  been  the  case.  The  defendants 
have  taken,  not  two  separate  dwelling  houses  of  which 
one  may  be  completely  enjoyed  though  the  other  may 
not  be  in  a  condition  for  proper  occupation,  but  they 

3p  2 
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havo  taken  a  dwelling  house  witb  appurtenan 
.  buildings :  they  have  insisted  that  they  shall  i 
bound  to  keep  ui  repair  till  the  landlord  has  put  i 
RAtcurr.  p,jf .  ^\^Q  performance  of  this  by  him  is  the  considf 
for  the  keeping  in  reptur  by  them :  and  it  seems 
that  the  unrebutted  presumption  is,  that  they  inl 
to  have,  and  the  pliuntiff  agreed  they  should  hav 
whole  premises  in  tenantable  repur  before  they 
bound  to  repair  any  part 

'  Nor  will  this  ruse  any  inconvenience  difi^ 
kind  from  that  which  follows  &om  holding  the 
dition  divisible.  If  it  be  diviable,  still  the  wb 
the  part  as  to  which  the  action  is  brought  mt 
shewn  to  have  been  put  in  repair:  non-repair 
single  room  would  shew  the  condition  not  perfom 
to  the  house,  if  that  part  of  the  covenant  were  ant 
Inconvenience  of  this  sort  must  attend  every  o 
condition  precedent  On  the  other  hand,  the  i 
tions  of  parties  may  be  defeated,  and  great  inj 
done,  by  allowing  an  action  to  be  nuuntmned  tot 
repair  of  some  part,  the  previous  condition  of 
might  have  cast  little  burthen  on  the  landlord  to  | 
repair,  while  he  has  neglected  to  do  more  ezpi 
repairs  to  another  part,  the  complete  repair  of  ' 
may  have  been  the  tenant's  prindpal  motive  for  t 
the  premises  at  all. 

We  think  it  better  to  avoid  all  such  questions 
that  the  verdict  on  the  third  issue  should  be  enter 
the  defendants. 

Ruleafafl 
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Queen's  Bencft, 
1850. 


Saturday, 

Toller  against  Attwood.  ^u/y6th. 

CIB  J.  L.  Kniglit  Bruce,  V.  C,  sent  the  following  ^.,  wised  of 
case  for  the  opinion  of  this  Court.  devised  tbem 

John  Hawkins,  late  of  the  parish  of  Handswarth,  in  "^,11^^  Z^ 

the  use  of  the 
heirs  male  of 
J?.,  his  sister  (which  E.  died  without  leaving  issue  male),  who  should  live  to  attain  the 
age  of  twenty  one,  and  to  hU  heirs  and  assigns  for  ever :  And,  for  want  of  such  heirs 
male,  or,  thm  being  such,  he  or  tliey  should  die  before  severally  attaining  the  age 
of  twenty  one,  then  to  the  use  of  C  Ta  niece)  for  the   term  of  her  natural  life,  for 
her  separate  use,  independent  of  any  husband ;  her  receipt  for  the  rents  to  be  sufficient 
discharges,  notwithstanding  her  coverture :   And,  afler  the  determination  of  that  estate  by 
forfeiture  or  otherwise,  to  the  use  of  the  same  trustees  and  their  heirs,  during   C*s  life, 
in  trust  to  preserve  contingent  uses  and  estates  after  limited,  but  to  permit  C  to  receive 
the  rents  during  her  life :   And,  after  C.*s  decease,  "  to  the  use  of  the  hein  male  of  the  body 
of  C,  lawfully  to  be  begotten,  who  shall  live  to  attain  the  age  of  twenty  one  years,  and 
to  hit  heirs  and  assigns  for  ever  :  But,  in  default  of  such  heirs  male,  or,  there  being  such, 
he  or  they  shall  die  before  he  or  either  of  them  shall  attain  the  age  of  twenty  one 
years  without  lawful  issue,  then  to  the  use  **  of  M,  (another  niece)  with  the  like  limitations 
as  in  the  case  of  C,  to  A/,  and  her  heirs  male :  But,  in  default  of  such  heirs  male  &c., 
or  &c.  (as  before),  then  to  the  use  of  all  and  every  the  daughters,  if  more  than  one,  of 
C   their  heirs  and  assigns  for  ever,  to  hold  as  tenants  in  commou,  and  not  as  joint 
tenants ;  and,  if  but  one  daughter,  then  to  the  use  of  such  only  daughter,  her  heirs  and 
assigns  for  ever :  And,  in  default  of  such  daughter  or  daughters,  or,  there  being  such, 
all  of  them  should  die  before  attaining  twenty  one,  without  lawful  issue,  then  to  the 
use  of  If.'s  daughters,  with  similar  limitations :  And,  in  default  &c.,  (interests  given  to 
other  parties):   Direction,  that  the  trustees  should  receive  the  rents  until  the  persons 
should  be  entitled  to  and  come  into  possession  under  the  said  limitations ;  such  rents  to 
form  part  of  the  personal  estate :   Power  to  the  trustees  to  lease  for  a  term  not  exceeding 
the  period  at  which  C,  and  M,  respectively  would  attain  twenty  one,  reserving  the  rent  to 
the  trustees  or  the  persons  who  should  become  entitled :   Power  to  appoint  new  trustees, 
and  devise  to  them  jointly  with  the  survivors  of  the  original  trustees ;  such  survivors 
to  transfer,  so  that  the  legal  estate  should  vest  in  the  new  trustees.     By  a  codicil,  power 
was  given  to  the  trustees  to  employ  a  person  named  as  receiver  of  the  rents. 

Held :  That  C.  took  an  estate  in  tail  male  (either  legal  or  equitable  (a)  ).     For  that, 
(1.)  If  the  trustees  took  the  legal  estate  during  C.*s  life,  they  took  also  the  legal  estate 
an  to  all  the  limitations  down  to  and  including  the  estate  of  M, ;  and  therefore  the  estates 
limited  after  C.*s  life  would,  if  taking  effect  as  by  inheritance  and  not  as  by  purchase, 
coalesce  with  the  life  estate  into  an  estate  in  tail  male.     And  that 

(2.)  The  said  estates  took  effect  by  way  of  inheritance,  it  appearing  that  the  devisor 
did  not  intend  that  the  estate  should  go  over  so  long  as  there  was  issue  male  of  C. ;  and 
therefore  the  words  **  heirs  male  of  the  body  '*  must  liave  their  technical  effect  as  words 
uf  inheritance  (not  of  description) ;  and  the  words  **  who  shall  live  to  attain  the  age  of 
twenty  one  years,  and  to  his  heirs  and  assigns  for  ever"  were  to  be  rejected,  the  particular 
intent  thereby  expressed  being  inconsistent  with  the  general  intent. 

(a)  See  post,  p.  956,  note  (a), 
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fukrm  xr.    the  cotmty  of  Stafford,  geni 

'__  date  of  his  will,  and  theno 

T<*w»  jjf  j,ig  deceaae,  seised  to  hi 
heritance  in  fee  Bimple  in  ] 
freehold  meesTU^ea,  lands  s 
&C.  (the  lands  devised  as  ai 
stated  that  J.  Hawhint  dv 
will,  dated  22d  January  1 
tested  as  was  then  requin 
was  partly  in  the  words  foU 
"  I  give  and  devise  nnl 
Richard  Prtadut,"  oi  &&, " 
"  all  my  freehold  messnages 
(Utaments,  with  tbrir  and  «y 
situate  lying  and  hnng  ii 
real  estate  whataoever  and 
the  eud  J,  C,  R.  P.  mi  S. 
thfllesB  to,  for  and  upon  tl 
tents,  and  purposes  herei: 
pressed ;  (that  is  to  say)  ' 
male  of  the  body  of  my  8 
(by  my  father's  mde),  the 
fully  to  be  begotten,  who 
of  twenty  one  years,  and 
for  ever.  And,  for  wan 
there  being  such,  he  or  t 
they  shall  severally  attaii 
years,  then  to  the  use  of 
daughter  of  my  sud  sister 
her  assigns,  for  and  durin 
life,  to  and  for  her  sole  an 
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and  independent  of  any  husband  or  husbands  with   QuemU  Bench, 
whom  she  might  intennarry:  and  I  do  hereby  order 


and  direct  that  her  receipt  and  receipts  alone  (not-       Tollu 
withstan^g  her  coverture)  shall  be  good  and  suf-     Attwoob. 
ficient  receipts  and  discharges,  from  time  to  time,  for 
the  rents,  issues  and  profits  thereof:  and,  from  and 
immediately  after  the  determination  of  that  estate  by 
forfeiture  or  otherwise,  then  to  the  use  of  the  said 
J.  C.J  K  P.  and  A  £.,  and  their  heirs,  during  the 
life  of  the  said  Caroline  Edden^  in  trust  to  preserve  the 
contingent  uses  and  estates  hereinafter  limited  from 
being  defeated  and  destroyed ;  and,  for  that  purpose,  to 
make  entries  and  bring  actions  as  occasion  may  re- 
quire ;  yet,  nevertheless,  to  permit  and  suffer  the  said 
Caroline  Edden  to  receive  the  rents,  issues  and  profits 
thereof,  for  and  during  the  term  of  her  natural  life. 
And,  from  and  after  the  decease  of  the  said  Caroline 
Edden,  then  to  the  use  of  the  heirs  {a)  male  of  the  body 
of  the  said  Caroline  Edden,  lawflilly  to  be  begotten,  who 
shall  live  to  attain  the  age  of  twenty  one  years,  and  to 
his  (a)  heirs  and  assigns  for  ever:    But,  in  default  of 
such  heirs  male,  or,  there  being  such,  he  or  they  shall 
die  before  he  or  either  of  them  shall  attain  the  age  of 
twenty  one  years,  without  lawful  issue,  then  to  the  use 
of  my  niece,  Mary  Edden  (another  daughter  of  my 
said  sister  in  law  Mary  Edden),  and  her  assigns,  for 
and  during  the  term  of  her  natural  life,  to  and  for  her 
sole  and  separate  use  and  benefit,  independent  of  any 
husband  or  husbands  with  whom  she  might  intermarry : 
and  I  do  hereby  order  and  direct  that  her  receipt  and 

(a)  Sic. 
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receipts  alone  (notwithBtanc 
good  and  aufBoient  rec^pb 
to  time,  for  the  rents,  iseui 
from  and  inunediately  afte 
estate  hy  forfeiture  or  othei 
Bud  J.  C,  R.  P.  and  <$:  £. 
life  of  the  said  Mary  EM 
contjogent"  &&  (as  before 
(as  before).  "  And,  from 
sud  Mary  Eddm,  then  to  t 
of  the  body  of  the  sud  J 
b^iotten,  who  shall  live  to  i 
years,  and  to  his  (a)  hrars  k 
default  of  such  heirs  male, 
they  shall  die  before  he  or 
the  age  of  twenty  one  yean 
to  the  use  of  all  and  every  i 
one>  of  my  sud  niece  Cart 
asnguB  for  ever,  to  hold  i 
not  as  joint  tenants ;  and,  i 
the  use  of  such  only  daught 
ever.  And,  ia  default  of  sui 
there  being  such,  all  of  thei 
attain  the  age  of  twenty 
issue,  then  to  the  use  of  all 
more  than  one)  of  my  eaii 
heirs  and  assigne  for  ever, 
mon,  and  not  as  joint  tenan 
then  to  the  use  of  such  oi 
assigns  for  ever.  And,  in 
daughters  of  the  sud  Mc 


(•) 
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such,  all  of  them  shall  die  before  they  shall  attain  the  Q^*een'i  Bench. 

age  of  twenty  one  years,  without  lawful  issue,  then  to  * 

the  use  of  my  cousin  Jane^  the  wife  of  James  Reynolds,       TotLi» 

of  &C.,  "and  her  assigns,  for  and  during  the  term  of     Attwood. 

her  natural  life :  and,  from  and  immediately  after  her 

decease,  then  to  the  use  of  all  and  every  the  daughters 

of  the  said  Jane  Reynolds,  their  heirs  and  assigns  for 

ever,  in  equal  shares  and  proportions,  and  to  take  and 

hold  as  tenants  in  common,  and  not  as  joint  tenants : 

and  not  to,  for  or  upon  any  other  use,  estate,  intent  or 

purpose  whatsoever.     And  my  mind  and  will  is,  and  I 

do  hereby  will  and  direct,  that  they,  my  said  trustees, 

and  the  survivors  and  survivor  of  them,  and  such  new 

trustee  or  trustees  as  shall  be  hereafter  appointed  by 

virtue  of  this  my  will,  do  and  shall  receive  the  rents, 

issues  and  profits  of  my  said  real  estates,  until  such 

time  as  the  person  or  persons  shall  be  entitled  to  and 

shall  come  into  the  possession  of  my  said  real  estates 

under  and  by  virtue  of  the  limitations  aforesaid ;  and 

shall  hold  and  possess  every  remedy  for  the  recovery  of 

such  rents  as  landlords  are  by  law  entitled  to  exercise : 

and  that  such  rents,  issues  and  profits  shall,  when  so 

received,  form  a  part  of  my  personal  estate,  hereinafter 

by  me  given  and  bequeathed." 

The  said  testator,  by  his  sud  will,  declared  that  it 
should  be  lawful  for  his  said  trustees,  or  the  survivor  or 
survivors  of  them,  and  such  new  trustee  or  trustees  as 
should  be  appointed  as  thereinafter  mentioned,  by  in- 
denture or  indentures  under  his  or  their  hand  and  seal, 
or  hands  and  seals,  to  demise  and  lease  all  or  any  part 
or  parts  of  his  said  freehold  messuages,  &c.,  unto  any 
person  or  persons  whomsoever,  for  any  term  or  number 
of  years  not  exceeding  the  period  at  which  hb  said 


»84  Q.B.  TRINITY  VACATION, 

PWnm*  XV.    nieceB  respectively  would  attain  the  age  of  twenty  om 

' years,  in  maimer  and  form  therein  particularly  mtst 

ToLttft  tioned,  reserving  the  rent  and  rents  to  his  sud  trustee) 
AmnioD.  for  the  time  being,  or  to  the  person  or  persons  wh( 
should  become  entitled  to  the  same  by  virtue  of  his  ok 
will.  And,  after  giving  powers  for  the  appointment  o; 
new  trustees  of  his  will  from  time  to  time,  the  testator*! 
will  proceeded  as  follows : 

"  And  I  give  and  devise  all  and  singnlar  the  mk 
trust  estates  unto  such  person  or  persons,  from  anc 
after  his  and  their  respective  nomination,  joinUy  witl 
the  survivor  or  survivors  of  the  trustees  herein  named 
and  I  direct  that  such  survivor  or  survivors  shall  anc 
may  convey,  assign  and  transfer  all  and  singular  thi 
said  estates  in  such  manner  that  the  legal  estate  thereii 
shall  and  may  be  effectnally  vested  in  the  person  a 
persons  so  nominated  and  appointed  to  act  with  then 
in  pursuance  of  this  proviso,  upon  the  trusts  aforesud 
and  so  from  time  to  time,  as  often  as  the  present  or  anj 
new  or  sacceeding  trustees  shall  die,  or  decline  or  be 
come  incapable  to  act;  it  being  my  express  will  ani 
desire  that  the  trusts  hereby  created  shall  not  descent: 
to,  or  vest  in,  an  executor  or  admlDistrator  of  any  o 
my  SBJd  tniBtees." 

The  testator  duly  made  and  published  three  seveia 
codidls  to  his  said  will,  dated  respectively  38th  Januari 
1806,  and  6th  and  lOth  February  1806.  And,  by  thf 
first  of  the  said  codicils,  the  testator  directed  that  ii 
should  be  lawful  for  the  trustees  in  his  said  will  named 
and  the  survivors  and  survivor  of  them,  and  such  nen 
trustee  or  trustees  as  should  be  appointed  by  virtue  ol 
his  said  will,  to  authorise  and  employ  John  Welch. 
therein  named,  to  receive  the  rents  and  prt^ta  of  his, 
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the  said  testator's,  freehold  and  leasehold  and  personal  (biem'$  Bench. 
estates,  if  they.  In  their  discretion,  should  think  fit  ' 

so  to  do,  and  make  him  such  compensation  as  they       Tottia 
should  think  proper.    But  the  same  did  not,  nor  did      Atrwoaiw^ 
any  of  them,  revoke  or  in  any  manner  alter  the  devise 
of  the  said  freehold  estates  in  his  sud  will  contained, 
and  hereinbefore  set  forth. 

The  testator  died  on  24th  February  1806. 

The  sud  Mary  Edden^  nam^  in'  the  will  of  the 
testator,  and  therein  described  as  his  sister  in  law  by 
his  father's  side  (the  wife  of  the  said  Robert  Edden), 
had  not  any  son,  nor  the  issue  of  any  son,  living  at  the 
death  of  the  said  testator,  and  had  not  any  son  bom 
afterwards;  and  the  said  Mary  Edden  died  on  2l8t 
September  1841,  without  issue  male. 

The  said  Caroline  Edden  (now  Caroline  Wyatt), 
named  in  the  said  will  of  the  testator,  and  therein 
described  as  the  eldest  daughter  of  his  sidd  sister  in  law 
Mary  Edden,  intermarried  with  Henry  Wyattj  on  14th 
November  1815,  and  has  had  issue  two  children  and  no 
more;  that  is  to  say,  a  son,  Henry  Hawkins  Ingram 
Wyatty  who  died,  on  2d  November  1828,  an  infant  of 
the  age  of  six  years,  and  a  daughter,  Caroline  Frances 
Wyatty  spinster,  now  living.  And  the  said  Caroline 
Wyatty  formerly  Caroline  Edden,  hath  not  ever  had  any 
other  child  or  issue.  And  the  said  Caroline  Wyatt  is 
now  of  the  age  of  fifty  years  and  upwards. 

The  said  Mary  Edden  (late  Mary  Attwood),  named 
in  the  said  will  of  the  testator,  and  therein  described 
as  another  daughter  of  his  said  sister  in  law  Mary 
Edden,  in  February  1819,  intermarried  with  James 
Alexander  Attwood ;  and  the  said  James  Alexander 
Attwood  died  in  June  1845 ;  and  he  left  the  said  Mary 
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Atttcood,  his  widow,  him  e 
.  Attwood  died  on  16tb  Febm 
Attwood  has  isaue  Uiree  chi 
to  e&y,  one  aon,  Jamet  Ha 
daughters,  Maria  LauUa  A 
The  esid  James  Harrington 
only  son  of  the  stud  Mary 
hia  age  of  twenty  one  years 

The  testator's  cousin  Jai 
and  had,  at  the  date  of  his 
death,  three  daughters,  nan 
James  Beynolds. 

Copies  of  the  will  and  cot 
and  might  be  referred  to  as 
of  the  Court  was  deured  npoi 

1.  What  estate  did  the  i 
under  or  by  virtue  of  the  et 
thereby  devised  ? 

2.  What  estate  is  the  s^d 
in  the  events  that  have  happ 
estates  ? 

The  case  was  ai^ued  in  k 


Matins,  for  the  plaintifi 
wards  CarotiTu  fVi/att)  tool 
The  words  "  heirs  male  of 
inheritance ;  and,  therefore, 
Case  {b),  this  remainder  wi 
life  estate,  and  create  a  t^ 
defendant,  s^d  that  he  shoi 


<a]  JprilSOCn,  1B50.     BeTore  Loi 
nuiR  and  Brk  Js. 
(1)  1  Sep.  SSb.  104  a. 
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life  estate  was  only  equitable.]     That  is  not  the  effect   Qwf^'s  Bench. 

of  the  devise.     The  estate  of  the  trustees  is  not  re- * 

quired,  except  to  protect  her  in  the  event  of  marry-  Toller 
ing :  and,  if  the  trustees  had  taken  a  legal  estate,  the  Attwood. 
creation  of  trustees  to  preserve  contingent  remainders 
would  have  been  unnecessary.  As  to  the  remainder,  it 
is  true  that  the  words  of  inheritance  before  mentioned 
are  followed  by  the  words  '^  who  shall  live  to  attain 
the  age  of  twenty  one  years.'*  But  these  words  shew 
no  intent  to  control  the  legal  effect  of  what  has  pre- 
ceded. Under  the  first  words,  those  persons  would  take 
who,  for  the  time  being,  answered  to  the  description  of 
heirs  male  of  the  body :  had  there  been  no  life  estate 
given  to  Caroliney  the  devise  would  have  given  an  estate 
in  tail  male  to  the  heir  male  of  her  body  living  at  the 
time  of  her  deatL  No  preference  of  the  grandson  to 
the  son  is  expressed.  The  estate  tail  would  continue 
till  failure  of  issue  male*  Such  a  legal  effect  can  be 
controlled  only  by  words  from  which  some  intention 
of  the  testator,  definite  and  not  vague,  can  be  collected. 
But  here  the  words  '^  who  shall  live  to  attain  the  age  of 
twenty  one  years ''  shew  only  a  subordinate  intention, 
which  cannot  be  carried  into  effect  consistently  with  the 
main  intention ;  and  they  must  therefore  be  disregarded. 
That  principle  was  acted  upon  in  FetherstorCs  Lessee  v. 
Fetherston  (a) :  there  the  devise  was  to  F.  *'  and  his 
heirs  male  according  to  their  seniority  in  age,  and  their 
respectively  attaining  the  age  of  twenty  one  years,"  "  the 
elder  son  surviving "  of  JF.,  "  and  the  heirs  male  of 
his  body  lawfully  begotten,  always  to  be  preferred  to 
the  second  or  younger  son,  and  in  case  of  failure  of  issue 

(o)  3  CL  ^  rin.  67. 
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male  "  of  F.^  *^  surviving  hinii  or  their  dying  unmarried  u 
without  lawful  issue  male  attaining  the  age  of  twenl 
one  years,**  then  over :  and  this  was  held  by  the  Houi 
of  Lords  to  give  an  estate  in  tail  male  to  JF.,  in  sfk 
of  the  qualifying  words.  The  Judges  were  muuumou 
and  Foole  v.  Poole  (a)  was  relied  upon.  It  is  probab 
that  the  devisor  here  wished  to  exempt,  as  £Bur  as  I 
could,  the  estate  tail  from  the  absolute  control  of  tl 
heir  during  his  minority ;  and,  in  fact,  that  object  wi 
be  answered  by  construing  this  as  an  estate  tail^  since 
cannot  be  barred  till  the  heir  attains  the  age  of  twenl 
one.  In  Doe  dem.  Tremewen  v.  Permewen  (6)  the  d 
vise  was  to  J.  ^*  and  his  heir  male  living  to  attain  tk 
age  of  twenty  one  years  and,  in  case  of  no  such  he 
male  lawfully  begotten  then"  a  sum  of  money  to  tk 
issue  female  &c,  **  and  the  inheritance  of  the  sai 
estate  for  want  of  such  male  issue  as  aforesaid  to  redoun 
to  my  male  heir  with  paying  "  the  said  sum ;  and  thi 
was  held  an  estate  in  tiul  male  in  </.,  with  a  conditio 
subsequent  in  case  of  the  heir  male  dying  before  tfa 
age  of  twenty  one.  That  case  is  stronger  than  th 
present,  because  the  words  *^  heir  male,"  in  the  eingub 
number,  might  appear  to  favour  the  construction  b; 
which  they  would  be  treated  as  a  designatio  persoiu 
rather  than  a  limitation  of  the  descent.  It  may  be  takei 
OS  a  general  rule  that,  where  words  clearly  give  a) 
estate  tail,  words  of  qualification  following,  such  a 
^'  attmning  "  or  '^  on  attaining,  the  age  of  twenty  one, 
or  "  who  shall  attain  the  age  of  twenty  one,"  must 
if  they  cannot  be  reconciled  with  an  estate  tail,  Ix 
rejected. 


(a)  S  J?.  J-  p.  690.  627. 


{h)  11  A.iE,i^\. 
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Next,  the  words  *'  and  to  his  heirs  tmd  assigns  for  Quttn^s  Bench. 

ever  "  do  not  destroy  the  effect  of  the  previous  words  ' 

creating  an  estate  tail.  It  is  no  more  than  the  common  '!*<"•(•>» 
case  of  a  limitation  in  tail  male  with  a  limitation  in  fee  Amrooni 
superadded.  The  heir  male  of  the  body  of  Caroline  is 
to  take ;  the  limitation  is  not  expressed  to  be  to  the 
grandson  or  other  issue.  The  word  *<  his  '^  may  be 
accounted  for:  the  lands  are  common  socage,  so  that 
the  person  coming  in  under  the  limitation  in  tail  male 
must  always  be  a  single  male.  The  testator  probably 
meant  to  point  out  that  an  inheritance,  and  not  a  mere 
estate  for  life,  was  given:  but  he  certainly  did  not 
mean  that  any  one  who  came  in  as  heir  male  of  the 
body  should  hold  in  fee  simple. 

The  cases  which  shew  that  words  superadded  to  a 
limitation  otherwise  technically  complete  do  not  affect 
such  limitation  are,  Wright  v.  Pear$on{a)  (which  is 
well  stated  in  Ftame^  Cont  B.  126.,  and  wliich  does 
not  differ  from  this  case  except  in  the  circumstance  that 
there  the  words  *'  heirs  male,"  in  the  plural,  only,  were 
used),  Goodright  v.  Pullyn  {b\  Measure  v.  Gee  {c\  Nash 
V.  Coates(d),  Kineh  v.  Ward{e).  The  judgments  of 
Lord  Eldan  and  Lord  Bedesdale,  in  Jesson  v.  Doe  dem. 
Wright  {g)  (where  the  House  of  Lords  reversed  the 
judgment  of  this  Court  in  Doe  denu  Wright  v.  Jeason  (h)  ), 
also  confirm  the  principle.  [Lord  Campbell  C.  J.  re- 
ferred to  the  printed  argument  lidd  before  the  House  of 
Lor^  in  that  case(t);   and  he  mentioned  Perrui  v. 

(a)  J  Edent  Ch,  Co.  119. ;  S.  C,  AmbL  358. 
(Jb)  2  L(L  Baym,  1437.  (c)  S  B.  ^  JUL  9ia 

id)  SB.  i^  Ad.  839.  (<r)  2  Sim.  j-  S.  409. 

(g)  2  Bligh,  1.  (Aj  5  J#.  ^  S.  95. 

0)  See  SugdeiCt  Treatise  of  the  Law  of  Property  jfc,  as  adwunialertd  by 
the  House  (^  Lordsj  p.  250,  note  (j»). 
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Volume  AT.     Blake  (a\  as  an  instance  of  a  devisor  intending  to  gi 

' only  an  estate  for  life,  but  using  words  which  in  lej 

Tolled  effect  Created  an  estate  of  inheritance  (ft).]  The  n 
Attwooo.  ig^  that  the  most  distinct  expression  of  intention 
necessary,  to  supersede  the  effect  of  known  terms 
limitation ;  and  the  cases  to  the  same  effect  are,  2 
dem.  Cock  v.  Cooper  (c),  Doe  dem*  Blandford  v.  A} 
lin  {d)i  Doe  dem.  Bagnall  v.  Harvey  (e),  Doe  dem.  Atk 
son  V.  Featherstone  (jr). 

But,  further,  in  this  case  the  intention  of  the  testal 
will  be  defeated  unless  there  be  an  estate  in  tail  m^ 
in  Caroline.  If  the  devise  to  the  heirs  male  be  cc 
strued  so  as  to  make  them  take  by  purchase,  the  dev 
is  void  for  remoteness.  No  heir  male  of  the  body, 
that  construction,  could  take  unless  he  was  also  ag 
twenty  one  at  the  time  of  his  becoming  heir :  these  ti 
conditions  may  not  occur  within  any  assignable  peri< 
The  case  in  this  respect  resembles  Lord  Dungannon 
Smith  (h),  Ibbetson  v.  Ibbetson({),  and  Liord  Soui 
ampton  v.  Marquis  of  Hertford  (k).  Nor  can  the  woi 
**  heirs  male  "  be  construed  to  mean  **  sons  "  of  Carolin 
the  words  **  heirs  male  of  the  body*'  will  comprehe 
her  male  issue,  however  remote.  In  the  limitatio 
over,  the  word  "  daughter  ^  is  used :  it  may  be  infen 
that  the  devisor  would  have  used  the  word  **  son 
had  he  meant  ^'  sons."     It  is  true  that,  in  Right  de 

(a)  4  Bvrr.  2579. ;  iSl  C.  1  W.  BL  672.  See  note  [3]  to  Hodgson 
Ambrose^  1  Doti^,  343.  (4th  ed.),  1  CoUecL  Jur.  283.;  Harg,  Law  ! 
487. 

(6)  See  Fearne't  Cont.  i?.  171.  et  seq. 

(c)  1  East,  229.  (d)  4  T.  /t  82. ' 

(e)  4B.^C.  611.  (g)  I  B.^Ad.  944. 

(/i)  12  a.  ^  Fin,  546. 

(»)  10  Sim.  495. ;  S.  C  before  Lord  Cottenham  C,  5  Myl,  tj  C  2G. 

ijk)  2  K.  ^  B.  54. 
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Shortridge  v.  Creber{a)y  where,  after  devise  of  a  life  QuierCt  Bench. 

estate  to  J>  C,  the  words  were   "  unto  the  heirs  of 1__ 

the  body  of  the  said  J.  C,  share  and  share  alike,  their  Tolle* 
heirs  and  assigns  for  ever,"  this  Court  held  that  an  Attwoo^. 
only  son  of  J,  C,  living  at  the  time  of  the  devisor's 
death,  took  a  vested  remainder  in  fee,  subject  to  let  in 
the  interests  of  other  children  that  J.  C  might  have ; 
so  that  **  heirs  of  the  body  "  was  construed  to  mean 
^^  children."  But  in  this  case  the  words  **  heirs  male 
of  the  body"  cannot  possibly  mean  "children,"  be- 
cause they  will  not  comprehend  daughters;  and,  in 
fact,  the  daughters  are  mentioned  separately  afterwards. 
If  the  words  mean  "  sons  "  at  all,  it  must  be  such  sons 
as  shall  attain  the  age  of  twenty  one  years :  and,  then, 
this  is  a  contingent  remsdnder,  which  will  fail  if  Caroline 
die  before  any  son  attains  that  age :  this  appears  from 
FesHng  v.  Alleriy  as  decided  both  in  the  Court  of  Ex- 
chequer (J)  and  by  Vice  Chancellor  Wigram  (c) ; .  a  case 
which  qualified  the  doctrine  supposed  to  be  established 
in  Doe  dem.  Roake  v.  NaweU(d),  but  has  been  acted 
upon  in  Bull  v.  Fritchard(e).  Or,  agdn,  if  at  Caroline's 
death  there  be  a  son  aged  twenty  one,  he  will  take 
a  fee  simple,  and  his  heir  will  be  entitled  at  his  death, 
though  a  sister,  so  that  all  the  subsequent  limitations 
are  defeated.  It  is  true  that  the  tenants  in  possession 
of  the  estate  tail  might  also  defeat  the  limitations  over, 
by  disentailing :  but  that  is  an  event  which  is  not  con- 
templated in  expounding  a  devisor's  intent.  Again, 
suppose  Caroline  had  two  isons,  the  elder  of  whom 
should  die  in  her  life,  under  the  age  of  twenty  one, 

(a)  5  B.  Sr  a  866.  (A)  12  A/,  ff  W,  279. 

(c)  5  Hare,  573.  (rf)  1  Af.  ^  5.  32?. 

(tf)  .5  Hare^  567.     See  Bxdl  ▼.  Prilchard,  1  Rvss,  213. 
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'^^**'  age  of  twenty  one;  but 
Toij^ft  also  to  attain  tbe  i^  of 
In  such  an  evant,  if  "  hei 
tbe  ydunget  un  would 
of  the  elder  son  i  but  ii 
have  been  intended  by  thi 


Humphry,  oontid.  Tl 
inapplioable  here,  beeause 
life  estate ;  the  l^al  est 
trustees  i  but  they  hsve  i 
the  first  limitation  to  th 
were  given  to  A  nuuried 
without  the  intervention 
would  still  bs  able  to  eo: 
the  property :  and,  there 
sarily  equitable  merely 
independent  of  the  busbai 
veation  of  the  trasteee  is  j 
the  rents  are  to  be  good  i 
not  require  that  proteoti 
to  serve  the  nse :  they 
owners.  The  trustees  a 
profits  till  the  persons  e 
They  are  to  convey  to  n 
legal  estate.  They  may  i 
may  wish  to  do  immediate 
Harton  v.  Harion  {b)  she' 
be  in  them  from  the  tini 
Williami  v.  fVateri{c)  tl 
much  less  strong  than  hei 
(a)  1  Btp.  tot  >. 

(c)  14  M.  4-  W.  166. 
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yet  JRark^  B.  («)  thought  that,  if  that  had  been  the  Que^n'i  Bench. 

case  of  a  will,  the  trustees  would  have  had  the  legal * 

life  estate.  And  here  is  no  restraint  upon  anticipation :  Tolur 
so  that,  if  OaroUne  had  the  legal  estate,  she  might  have  Aftwooo. 
so  disposed  of  the  whole  of  her  life  interest  as  to  defeat 
the  contingent  remainders :  but,  having  only  the  equity, 
she  can  only  dbpose  of  her  equitable  life  estate,  and 
the  trustees  could  not  be  called  on  to  convey  the  legal 
estate,  which  they  would  retain  to  protect  the  con- 
tingent remainders.  Next,  the  trustees  do  not  take  a 
legal  estate  in  the  whole  feei  this  appears  from  the 
clause  which  gives  them  a  distinct  legal  interest  in  the 
case  of  the  forfeiture  of  the  estate  in  the  life  of  Caroline, 
to  preserve  contingent  remainders.  This  is  inserted 
because,  although  a  limitation  of  the  whole  fee  simple 
to  the  trustees  would  have  preserved  contingent  re- 
mainders, yet  the  trustees,  under  a  Umitation  merely  in 
trust  for  the  separate  use  of  Caroline  for  her  life,  might 
have  joined  in  destroying  the  contingent  remainders 
without  breach  of  trust :  their  first  estate  is  therefore 
limited,  so  as  to  serve  only  the  trusts  on  behalf  of 
Caroline  f  and  a  new  estate  is  given  to  them  for  the 
purpose  of  preserving  the  contingent  remainders.  That 
the  effisct  of  the  second  limitation  is  to  give  the  trustees 
a  l^al  freehold  in  remainder  appears  from  Doe  dem. 
Compere  v.  Hicke  {p)  and  Hawkins  v.  Ltucomb  (c). 

But,  further,  even  supposing  Caroline  to  take  the 
legal  estate  for  her  life,  the  subsequent  limitations  are 
not  modifications  of  the  interest  of  Caroline^  but  are 
descriptive  of  the  party  to  take  in  remainder.  The  gift 
is  not  umply  to  the  heirs  male,  but  to  the  heirs  male 

(a)  14  Af.  f  W.  172.  (6)  1  T.K  4SS. 

(c)  8  Aooful.  S75.S9J. 
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who  shall  live  to  attain  twenty  one.  No  one  part  of 
this  description  is  to  be  rejected  rather  than  anotlMr. 
Bull  V.  Pritchard  (a)  was,  as  to  the  devise  first  decided 
upon,  a  case  of  personal  property.  In  the  cases  botb 
of  realty  and  of  personalty,  the  words  **  who  sfasll 
attain  ^  have  the  effect  of  a  condition  precedent  In 
most  of  the  cases  cited  on  this  point  for  the  jdaintil^ 
the  words  were  "  on  attaining,"  "  when  he  shall  attain,'' 
and  the  like.  In  the  case  in  Feame^s  Posthumous  WarJu^ 
p.  266,  where  Mr.  Feame  came  to  the  condasion  that  t 
limitation,  in  some  respects  resembling  the  present,  give 
an  estate  tail,  the  word  was  *'  when,'*  not  **  who  shaO.' 
In  Bull  V.  Pritchard  (b)  Wigram  V.  C.  (referring  to 
Phipps  V.  Acher$  (c)  and  to  Festing  t.  AOefi  (d)  )  pcnnted 
out  the  distinction  as  to  expressions  of  tfan  kind. 
Duffield  V.  Duffield{e)  and  fFitts  r.  WUls  (>)  shew  that 
the  words  here  must  be  taken  as  destsriptive  of  the 
person.  The  language  of  Lord  Chancellor  ThwrUfw  in 
Jones  V.  Morgcm,  (A)  points  to  the  same  conclusion.  In 
the  two  reports  of  Jacky  Lessee  of  Fetherston  ▼.  FetktP- 
ston(i),  there  is  a  variance,  Mr.  Bligh  reporting  the 
words  to  be  ^^  according  to  their  seniority  in  age,  on  didr 
respectively  attaining,''  but  Messrs.  Clark  Sf  FtneBy  to  be 
"  according  "  &c.,  "  and  their  respectively  attaining ''(i). 


(6)  5  Hvrt^  571. 
(d)  12  M:  4-  r.279. 


(a)  1  Ruu.  213. 

(c)  9CLi  rm,  583. 

(e)  3  BKgh,  N.  S.  260. 

(g)  1  Dru.  4r  Wear.  Co.  Temp.Sugden,  439. 

(A)  1  Bro.  Co,  Cha,  206,  219,  220. 

(i)  9  BUgh,  N,  S.,  240.  ;  S,  a  S  a,  ^  Fin.  68. 

{k)  Humphry  referred  to  the  collection  of  printad  cues  bdbre  tbe 
House  of  Lords  in  Lincoln* t  Inn  Whmj,  See  toL  52.  p.  S8S.  (Mnti, 
^pril,  1835.).  The  words,  as  there  printed,  are:  *<and  bb  bdrs  nuk 
according  to  their  seniority  in  age,  and  their  respectirely  attaining  the 
age"  &C.  :  but,  in  the  devise  over,  the  words  are:  **aiid  bis  beirs  male 
lawfully  begotten  on  attaining  the  age  '*  &c. 


.1^ 
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In  the  judgment  {a)  of  Tindal  C.  J.  the  language  is  Queefi't  Btnch. 

aasumed  to  be  as  in  Mr.  BligK^  report.     The  case \ 

therefore  is   inapplicable.      And^   further^   it  had  no       Tolmr 

reference  to  the  application  of  the  rule  in  Shelley  s      Attwood. 

Ccue{p)i   the  limitation  was  not5  as  here^  first  to  a 

party  for  life  and  then  remainder  over,  but  to  a  party 

and  his  heirs  in  the  first  instance.      In  Doe  dem. 

Tremewen  v.  Permewen{c)  the  words  certainly  were 

**  living  to  attiun."    But  there,  also,  no  question  arose 

as  to  the  rule  in  Shelley's  Case(b):  there  was  no  life 

estate  limited  distinctly  from  a  remainder.     But  the 

Court  clearly  assumed  that,  if  the  words  ^*  heir  male 

living  to  attain  the  age  of  twenty  one  years'*  were 

words  of  description,  they  would  give  an  estate  by 

purchase.      Here,  whatever  be  the  effect  of  ^' heirs 

male  **  alone,  the  word  '^  his  "  in  the  singular,  following 

closely  after,  gives  the  effect  of  description.     Similar 

phraseology  is  used  in  the  limitation  preceding  Caroline's 

life  estate,  where  clearly  the  estate  would  go  to  the  heir 

male  as  a  purchaser :  and  this  shews  that  the  general 

scheme  of  the  will  is,  not  to  create  estates  in  tail  male, 

but  to  limit  successive  estates  in  fee  in  remainder.   And 

the  expression,  as  to  the  heirs  male  of  Caroline^  ^*  shall 

die  before  he  or  either  of  them  shall  attain  the  age  of 

twenty  one  years,  without  lawful  issue,"  not  *^  lawful 

male  issue,''  is  inconsistent  with  a  general  intent  to 

create  estates  in  tail  male.     The  language  of  Sir  John 

Leach,  M.  B.,  in  Dunk  v.  Fenner  (d),  and  that  of  Lord 

Chancellor   Sugden,   in  Montgomery  v.  Montgomery  {e) 

(a)  9  B&gh,  N,  S.,  274. ;  3  a  ^  Fm,  74. 

(6)  1  Rep.  104 a.  (c)  II  J,^  E.  131. 

(d)  2  Russ.  i  M.  557.  566. 

ie)  3  Jom$  j-  LtUoucks,  47.  5a 
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(the  effect  of  whioh  i«  given  in  Sudden's  Treatise  ^ 
Law  of  Property,  ^c,  p.  252,  &c.),  establish  the  piinc 
that)  though  modifications  inconsbtent  with  the  gen 
rules  of  law  will  not  be  allowed^  jet,  where  the 
tention  of  a  devisor  to  use  words  in  a  particular  sc 
is  plain,  that  meaning  will  be  given  to  aa  expreii 
however  technicaL  Here  is  a  complete  deaoripi 
which  cannot  be  separated :  *^  heirs  male  "  '*  who  si 
live  to  attain  the  age  of  twenty  one."  No  otl 
heirs  male  are  noticed*  [Pattemm  J.  *^  In  de&uU 
$uch  heirs  male "  cannot,  grammaticallyt  mean  **  si 
as  shall  attain  the  age  g£  twenty  one ; "  for  the  pbr 
follows,  ^^  or,  there  being  such,  he  or  they  shall  i 
before  he  or  either  of  them  shall  attain  the  age 
Perhaps,  in  that  clause,  the  word  "  such  "  means  oi 
all  such  males  as  shall  be  bom  of  the  body  of  CtiroU 
But,  whatever  be  the  strict  grammatical  construetu 
iixe  meaning  clearly  is  such  sons  of  Caroline  as  sb 
attain  the  age.  That  construction  is  authorised 
Riffht  dem.  Shortridge  v.  Creber(ay  \JErle  J.  1 
estate  is  not  given  over  to  Mary,  simply  if  the  h 
male  of  Caroline  die  before  attaining  the  age  of  twei 
one,  but  only  if  he  does  so  Mrithout  lawful  issu 
Undoubtedly  there  is  a  double  aspect ;  and  there  is 
gift  over  in  default  of  objects  not  included  in  the  first  gi 
\ErU  J.  But,  if  "  heirs  male  of  the  body  "  «  who  sh 
live  to  attain  the  age  of  twenty  one  years  ^  be  designs 
personsB,  the  later  words  point  to  a  different  descri 
tion].  Either  is  inconsistent  with  a  tail  male :  but  t 
sounder  view  seems  to  be  that  the  latter  designati 
must  be  rejected,  as  inconsiBtent  with  the  general  intei 
\Erle  J.    What  is  to  happen  if  the  heir  male  diM  und 


(a)  5  B.f  C,  86G. 


▼. 
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twenty  one  leaying  a  daughter  ?]     That  caee  ia  not  Cnwi*'*  Bmtk. 

expressly  provided  for :  it  appears  that  the  heir  at  kw  * 

would  take :  a  similar  omission  oocurred,  and  that  oon*       Tollia 
sequenoe  followed,  in  Shuldham  t.  Smith  (a)» 

It  is  argued  that^  if  this  be  not  held  an  estate  tail, 
the  limitations  will  be  void  for  perpetuity.  If  that 
were  so,  it  would  not  justify  a  forced  construction  of 
the  devise.  But  there  can  be  no  perpetuity.  The 
person  aniwering  to  the  designation  will  be  aacertaine4 
in  the  first  generation.  Lwd  Dunganium  v.  8mUk  {b) 
was  a  oase  different  from  this.  The  devisw  there  used 
very  accurate  words  describing  parties  in  the  direct 
descending  line  from  himself;  and  the  parties  to  take 
could  not  be  ascertained  within  the  time  allowed  by 
law:  but  here  the  question  is  as  to  parties  in  a  ool* 
lateral  line*  and  the  ascertainment  is  not  too  far  post- 
poned. '^  Words  of  purchase  cannot  be  applied  to  the 
second  generation  beyond  those  in  esse;"  per  Lord 
Kenyan  in  Ooodtitb  dem.  Sweet  v.  Herring  (o). 

Therefore  Caroline  took  only  an  estate  for  life :  and 
J.  H.  Attwood  is  entitled  to  the  remainder  in  fee,  unless 
an  intermediate  remainder  shall  take  effect  by  Car&Une 
having  a  aaa  who  shall  attain  the  age  of  twenty  one. 

Maline,  in  reply.  As  to  the  estate  of  the  trustees 
during  the  life  of  Caroline:  it  is  to  be  observed  that  she 
was  unmarried  at  the  date  of  the  will,  and  at  the  time 
of  the  death  of  the  devisor.  She,  therefore,  was  the 
proper  person  to  act  as  owner  till  her  coverture ;  and 
no  necessity  existed  for  the  legal  estate  of  trustees. 
The  technical  word  **  use  ^  is  adopted  in  the  will :  the 

(a)  6  Dow.  22.  (6)  12  CT.  ^  Fin.  5i6. 

(c)  1  Eati,  264.  269. 
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ToivM  x¥.  devisor  therefore  must  have 
^^^"'  be  execnted  in  CaroUtte.  1 
taxKxa.  oliarge  in  order  to  protect 
Attwoob.  coverture ;  not  to  protect  t 
vifflon  would  be  introduced 
\PaUetim  J.  The  trustees 
tliat  is  only  till  CaroUru 
one.]  The  actiTe  control  < 
^ven  to  Caroline.  In  Sar 
for  life  was  a  feme  covert  a 
Uamt  V.  tVata-M  (&)  is  in  fa 
the  l^al  estate  was  held 
though  a  feme  covert.  Ei 
in  that  case,  and  the  legal 
in  the  trustees,  the  case  w( 
because  the  coverture  was 
with  the  trusts  taking  efie 
was  solsi  and  might  neve 
ffarton  v.  Harbm  (a)  there 
mairied  women,  with  renu 
was  thought  that  the  truste 
l^al  estate,  which  otherwis 
veniently  (c).  No  stress  cai 
to  the  trustees  here  of  conv 
became  necessary  in  conse 
they  took  for  preserving  <x 
agun,  Harton  v.  Harton  (a 
took  the  l^al  estate  at  all, 
iu  the  remainder;  there  wi 
table  estate  for  life  with  an 
heirs  male  of  the  tenant  foi 
coalesce  into  an  inheritance 

(a)  1  T.  R.  ose. 

(c)  Sec  f  iiHiJ'wu  *,  LuiOHnit, : 
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Case  (a\    As  to  this,  VenaBles  v.  Morris  (b)  is  in  point :   Qweret  Bemdk. 

and  Doe  dem.  Compere  v.  Hicks  (c)  is  not  inconsistent ;   '____ 

for  there  it  was  clear,  from  the  whole  will,  that  the  Tollm 
trustees  were  introduced  only  to  protect  the  contingent  Attwood. 
remainders:  here,  whatever  estate  in  the  trustees  is 
requidte  to  protect  Caroline  will  also  be  requisite  to 
]>rotect  Mary :  and  therefore  the  same  estate  must  take 
effect  as  to  the  remidnders  interposed  between  those 
two  interests. 

As  to  the  other  point :  no  answer  has  been  given  to 
the  difficulty,  suggested  from  the  Bench,  respecting  the 
word  ^'  such.^    It  seems,  however,  to  be  finally  con- 
tended that  the  person  designated  is  a  son  of  Caroline 
who  should  attain  the  age  of  twenty  one,  and  should 
also,  at  some  time  or  other,  have  issue  which  survives 
him.     But  this  is,  in  effect,  to  abandon  the  argument 
that  the  fulfilling  the  whole  description  given  in  the 
first  instance  is  a  condition  precedent  to  the  interest 
vesting.     And,  if  the  condition  be  subsequent,   and 
take  effect  by  way  of  defeasance,  the  estate  tail  vests 
in  the  meanwhile,  even  if  it  be  subject  to  be  dis- 
placed.    But  it  would  not  be  displaced,  because  the 
gift  over  would  be  void  for  remoteness.     A  distinction 
appears  to  be  suggested  between  a  gift  to  A.  for  life, 
remiunder  to  the  heirs  of  his  body,  and  a  g^ft  to  A.  and 
the  heirs  of  his  body :  but  these  are  only  different  forms 
of  the  same  limitation ;  and  each  creates  an  inheritance 
under  the  rule  in^  Shellei/*s  Case  (a),  and  in  conformity 
v/ith  what  is  now  held  to  be  the  proper  construction  of 
the  devise  in  Perrin  v.  Blahe  (d),    [Lord  Campbell  C.  J. 

(a)  1  Bep,  104a.  (fr)  7  T,  R,SA%  438. 

(c)  1  T,  R.  433. 

(d)  4  Btarr.  2579.     See  ante,  p.  940»  note  (a). 
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It  must  now  be  taken  as  law  that  the  decision  of  the 
Court  of  King's  Bench  in  that  oase  wa3  erroneous.] 
Lord  Thurl(nc*s  language  in  Jonet  v.  Marffon  (a)  seems 
oonclusive  as  to  that  [^Humphry.  Some  remarics  as 
to  the  distinotion  just  adverted  to  are  found  in  Abrami. 
JFard{by]  There  it  was  held  that  an  esUte  tail  was 
or6ated»  and  the  gift  over  was  disregarded* 

Our.  agh.  mdL 


WiGHTKAK  J»  now  delivered  the  jodgment  of  the 
Court 

The  testator  in  this  ease  devises  certain  estates  to 
trustees  and  their  heirs,  to  the  use  of  CSarofiiie  JSddn 
for  life,  to  and  for  her  sole  and  separate  use  and  benefit, 
and  independent  of  any  husband  with  whom  she  might 
marrji  and  her  receipt  (notwithstanding  her  cover- 
ture) to  be  a  good  discharge  for  the  rents;  remainder  to 
trustees  to  preserve  contingent  remainders;  remainder 
^'  to  the  use  of  the  heirs  male  of  the  bodj  of  the  said 
Caroline  JEdden,  lawfully  to  be  begotten,  who  shall  live 
to  attain  the  age  of  twenty  one  years,  and  to  hi$  hein 
and  assigns  for  ever :  But,  in  default  of  such  heirs  male, 
or,  there  being  such,  he  or  they  shall  die  before  he  or 
either  of  them  shall  attain  the  age  of  twenty  one  years, 
without  lawful  issue,''  then  to  the  use  of  Mary  Eddm 
for  lifci  precisely  in  the  same  form  and  words ;  and  the 
same  remainder  after  her  death :  but,  in  default,  as  be- 
fore, then  to  the  U3e  of  the  daughters  of  Candiim  in  fee ; 
and  divers  remainders  over.  The  question  is,  whether 
Caroline  Edden  took  an  estate  for  lifo  only,  or  an  estate 
in  tail  male. 


(a)  1  Bro.  Ca.  Chu,  81S. 


(b)  9  Hmm,  1S5.  ISO. 
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The  first  objeotion  to  her  taldiur  an  estate  tiul  is.  Quten's  Bmch. 

that  the  devise  to  her  for  life  is  of  an  equitable  estate  !_. 

only;  that  the  trustees  must  take  the  legal  estate  in       Tolls» 

order  to  protect  her  interests  from  the  control  of  any      Atiwoo©. 

husband  she  might  marry;  but  that  the  devise  after 

her  death  gives  the  legal  estate:  therefore,  that  the 

two  cannot  coalesce»  and  the  rule  in  Shellej^i  Cau  (a) 

does  not  apply.    We  are  clearly  of  opinion  that,  if  the 

trustees  take  the  legal  estate  at  all,  they  must  take  it 

throughout,  at  any  rate  so  far  as  to  protect  the  interests 

of  Jfory  Edden  as  well  as  CaroUne  from  the  control 

of  any  husband  she  might  marry;  and  that  both  the 

devises  in  question  pass  estates  of  the  same  quality, 

both  legal  or  both  equitable,  so  that  the  rule  in  SkeUeyU 

Case  (a)  does  apply ;  see  Hartan  v.  Harton  (h\  Hawkbu 

v.  Lu8combe{cy 

The  case  of  Hartan  v.  Harton  (ft)  is  very  similar  to 
the  present  case ;  for  there  the  devise  was  to  a  married 
woman  for  life,  for  her  sole  and  separate  use,  And  her 
receipt  to  be  a  good  dischaige  for  the  rents,  remainder 
to  her  first  and  other  sons  in  tail,  remwider  to  her 
daughters  in  tail,  remainder  to  another  married  woman 
in  the  same  manner,  remainder  to  her  first  and  other 
sons  in  tail,  remsdnder  to  her  daughters  in  tail,  re- 
mwider  to  a  third  married  woman  in  the  same  manner. 
The  Court  held  that  the  trustees  took  the  legal  estate 
in  fee  simple,  giving,  as  a  reason :  ^^  that  construction 
being  necessary  (as  we  conceive)  to  give  legal  effect 
to  the  testator's  intention,  to  secure  the  beneficial  in- 
terest to  the  separate  use  of  the  several  femes  oaverts*" 
In  that  case,  as  in  this,  the  first  tenant  for  life  was  still 

(a)  1  Rep,  104  a.  {b)  7  T.  B.  658. 

(e)  2SwafuL  591. 


»52 


<i.B.   TRINITY  VACATION, 


fo/«««  AT. 

1850. 


ToLLIIi 
T. 


living.  In  the  case  of  Hawkins  v.  Luscambe(a)  Lord 
j^Uon  states  the  ground  of  that  decision  to  be,  ^'  that 
there  being  various  trusts  for  the  separate  use  of  married 
women,  after  various  trusts  not  for  married  women, 
those  trusts  could  not  subsist  unless  the  legal  estate 
was  in  the  trustees  from  the  beginning  to  the  end;  and 
they  relied  on  the  non-repetition  of  a  legal  estate,  there 
being  a  gift  to  the  wife  of  one  of  the  parties ;  and  if 
there  had  been  a  repetition  of  the  legal  estate,  after 
every  trust  far  a  married  woman,  they  would  not  have 
held  the  whole  legal  estate  to  have  been  in  the  trastees.** 
Here  there  is  the  same  want  of  repetition  of  the  legal 
estate  as  Lord  JEldon  adverted  to :  and,  though  it  may 
be  a  question  whether  the  whole  I^al  estate  need  be 
held  to  vest  in  the  trustees,  that  is  to  say,  as  regards 
the  limitations  subsequent  to  the  gifts  to  all  the  several 
femes  coverts,  yet  the  l^al  estate  must  necessarily  be 
in  the  trustees  (if  at  all)  as  to  all  the  limitations  which 
are  not  so  subsequent.  And  that  is  sufficient  for  the 
present  purpose,  since  the  limitation  to  the  heirs  male 
of  the  body  of  Caroline  Edden,  who  shall  attain  the 
age  of  twenty  one  years,  is  prior  to  that  to  Mary  JEdden 
for  life. 

The  question,  therefore,  is  as  to  the  construction  of 
the  devise. 

If  the  words  had  been  ^^  to  the  use  of  the  heirs  male 
of  the  body"  of  Caroline  when  "  they  shall  attain  twenty 
one,"  or  "  at  the  age  of  twenty  one,"  or  "  if  they  shall 
attain  the  age  of  twenty  one,"  there  would  be  no  doubt 
that  Caroline  would  take  an  estate  in  tail  male,  according 
to  numerous  decided  cases.  But,  the  words  bdng  *^  who 


(a)  2  Swanst,  S9L 
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shall  live  to  attain  the  age  of  twenty  one  years,**  it  is  du^en^i  Btnek. 

contended  that  the  whole  of  the  words  of  the  devise [_ 

are  necessarily  words  of  description,  designating  the  Tolue 
persons  to  take,  who  must  fulfil  the  whole  description ;  Anwoos. 
and  that  they  cannot  be  treated,  even  in  connection 
with  the  words  which  follow,  as  words  of  limitation. 
That  the  words  *^who  shall  live  to  attain  the  age  of 
twenty  one  years  ^  are  in  themselves  words  of  descrip- 
tion cannot  be  doubted.  Therefore,  when  they  occur 
in  company  with  words  which  are  clearly  words  of  pur- 
chase, as  **  sons "  or  "  children,**  they  are  held  to  pre- 
vent the  vesting  of  any  estate  in  the  **  son  "  or  **  child,** 
until  such  son  or  child  shall  attain  twenty  one.  The 
remainder  after  an  estate  ^ven  to  another  for  life  is  in 
such  case  contingent  until  the  attaining  the  age  of 
twenty  one,  so  strictly,  that  it  was  held  in  Festing  v. 
Allen  (a\  after  a  ftdl  review  of  the  authorities,  that, 
where  there  was  a  devise  to  A.  for  life,  and,  after  her 
decease,  '^to  the  use  of  all  and  every  the  child  and 
children  of  her  the  said"  A.,  *^  who  shall  attain  the  age 
of  twenty  one  years,"  and  A.  died  leaving  three  children 
under  twenty  one,  the  children  took  nothing,  because 
they  did  not  answer  the  description,  nor  could  they 
take  any  thing  if  they  should  live  to  attain  twenty  one, 
because  the  contingency  had  not  happened  when  the 
particular  estate  determined.  The  same  doctrine  is  to 
be  found  in  BuIIy.  Pritchard(b)y  where  the  devise  was 
in  remainder  to  the  children  who  should  live  to  attun 
the  age  of  twenty  three  years,  and  was  held  void  for 
remoteness.  And  other  cases  proceed  on  the  same 
ground. 

(o)  12  M,  ^-  W.  279.  (A)  5  JTaret  567, 
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^*^'*  sole  qneetion  wae,  whether  the  eetete  yeeted  imme- 
dieteljr  on  the  birth  of  the  ohild  or  wee  contingent  ontfl 
the  attaining  of  the  presoribed  age.  In  the  present 
case  the  preceding  words,  ^^  heirs  male  of  the  body,'' 
are  in  themseWee  words  of  limitation ;  and  the  qnestion 
is,  whether  the  subsequent  words  of  desoription  oonvert 
those  wofds  into  words  of  purchase,  so  that  they  are  to 
be  read  as  if  the  words  <^sons"  had  been  in  the  devise 
instead  of  them^  or  whether  the  words  of  description  ss 
to  age  are  to  be  whoHy  rejected.  It  is  necessary  to 
read  them  as  equivalent  to  *'  sons  *'  if  they  l>e  taken  to 
be  words  of  purohaee ;  because,  if  they  include  grand* 
sons,  the  devise  would  be  too  remote ;  for  a  grandson 
might  not  attain  the  age  of  twenty  one  years  till  mudi 
more  than  twenty  one  years  after  the  death  of  the 
grandmother,  Caroline  JSdden. 

The  rule  was  distinctly  and  emphatically  laid  down 
in  J0smm  v.  Doe  denu  WHght{a\  that  technical  words 
should  have  their  1^1  effect,  unless  from  subsequent 
inconsistent  words  it  was  very  clear  that  the  testator 
meant  otherwise.  The  same  rule  was  laid  down  in 
Jaek  y.  Fetherston{h)i  adopting  the  words  of  Lord 
Ahanley  in  Pooh  v.  Poole  (<«),  that  the  first  taker  shall 
be  held  to  have  an  estate  tail  **  where  the  devise  to  him 
is  followed  by  a  limitation  to  the  heirs  of  his  body, 
except  where  the  intent  of  the  testator  has  appeared  so 

(•)  2  BUgh,  U  51, 

(6)  9  BHgh,  N.  S.  237. ;  S.  C,  as  FetkenivrCt  Leuee  t.  Fetktnfon,  S 
CL  i  Fin.  67. 
(c)  3B.  i  P.  627. 
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plainly  to  the  contrary  that  no  one  oonld  misunderstand  Qv«m*«  ^jmI. 
it"   It  is  said  that  the  rule  in  SMhg'i  Case  {a)  did  not        ^^^' 
apply  to  those  Cases :  but  that  is  immaterial ;  for  we  are       ^^^J" 
not  now^  in  this  part  of  the  case,  considering  the  efibot      Avrwooo. 
of  that  rule>  but  the  qUestioii  whether  the  words  ''  heirs 
male  of  the  body**  shall  be  read  as  equivalent  to 
^'sonsy**  to  which  question  those  cases  do  distinctly 
apply ;  and  so  does  the  case  of  Doe  dem,  Tremevoen  v. 
PermetDeH(li)y  also  the  case  of  DunA  v.  Fenner{e)^  and 
Montgomery  y.  Montgomery  (d).     The  case  of  Abram  ▼« 
Wood{e)^  which  wae  cited,  does  not  touch  the  point 

Are  there  then  words  here  which  shew  the  intent  of 
the  testator  as  to  the  meaning  of  the  words  **  heirs  nudd 
of  the  body  "  contrary  to  their  technical  meaning,  so 
plainly  that  no  one  can  misunderstand  it?  Now,  the 
words  of  the  devise  are,  ^*  to  the  heirs  male  of  the  body 
of  the  said  Caroline^  *^  who  shall  live  to  attain  the  age  of 
twenty  one  years,  and  to  his  heitis  and  assigns  for  ever ! 
But,  in  defkult  of  such  heirs  male,  or,  there  being  such, 
he  or  they  shall  die  before  he  or  either  of  them  shall 
attain  the  age  of  twenty  one  years,  without  lawful 
issue,"  then  over.  It  is  plain  by  these  words  that  the 
testator  did  not  intend  the  estate  to  go  ov^r  if  Caroline 
Edden  should  have  a  son  who  should  die  under  twenty 
one,  leaving  lawful  issue.  Neither  can  We  gather,  firom 
the  words  used,  that,  if  Caroline  Edden  should  have  two 
sons,  the  eldest  of  whom  should  die  under  twenty  one, 
leaving  a  son,  and  the  second  should  attain  the  age  of 
twenty  one,  and  afterwards  Caroline  should  die,  the 
grandson  being   under   twenty  one,   that   second   son 

(a)  1  Hep.  104  a.  (6)  11  A.  j;  E.  431. 

(c)  2  Russ.  fr  MyL  557.  (d)  3  Jbnei  j-  Lai,  47. 

(e)  6  Hare,  165. 
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should  take  the  estate  in  preference  to  the  son  of  the 
eldest  son.  Neither  of  them  could  take,  according  to 
the  words  as  they  stand  in  the  will ;  not  the  grandson, 
because,  though  he  be  heir  male  of  the  body,  he  has  not 
attdned  the  age  of  twenty  one;  not  the  second  son, 
because,  although  he  has  atttdned  the  age  of  twenty 
one,  he  is  not  heir ;  nor  could  the  estate  go  over,  be- 
cause there  would  be  no  failure  of  heirs  male.  But,  if 
we  read  the  words  "  heirs  male  of  the  body  **  aa  **  sons,'' 
then,  in  the  events  above  put,  the  second  son  would 
take  in  preference  to  the  grandson ;  whereas  the  issue 
of  the  eldest  son,  who  died  under  twenty  one,  is  mani- 
festly within  the  contemplation  of  the  testator  as  an 
object  of  his  bounty. 

Other  diflSculties  might  be  suggested ;  but  we  do  not 
think  it  necessary  to  pursue  the  investigation  of  them. 

It  seems  dear  that  the  general  intent  of  the  testator, 
that  the  estate  should  not  go  over  whilst  there  was  any 
heir  male  of  the  body  of  Caroline  in  existence,  cannot 
be  carried  into  effect  otherwise  than  by  ^ving  to  tlie 
words  ^*  heirs  male  of  the  body  "  their  l^al  and  technical 
operation,  and  rejecting  the  words  of  description,  **wbo 
shall  live  to  attain  the  age  of  twenty  one  years;"  there- 
by sacrificing  the  particular  intent,  which  is  quite  in- 
confflstent  with  the  general  intent. 

Lord  Campbell^  who  heard  the  argument  with  my 
brothers  Patteson^  Erie  and  myself,  concurs  in  this 
opinion.  And  we  shall  certify  that,  in  our  opinion, 
Caroline  Edden  took  an  estate  in  tail  male  (a). 


(o)  That  is,  it  seems,  either  equitable  or  legal.  It  does  not  appear 
that  the  Court  decided  whether  the  trustees  did  or  did  not  take  the  I<^1 
estate ;  but  only  that,  if  they  took  it  for  the  life  of  Carolnte,  they  touk  it 
also  down  to,  at  all  events,  the  termination  of  the  interest  of  M^ry  the 
niece.     The  certificate  will  be  found  at  the  end  of  ibis  Toliime. 
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Qtieen't  Bench, 

[1848.] 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

Gregory  against  The  Queen. 


JNDICTMENT  in  the  Central  Criminal  Court.  There  j^Sfj'Sthlt 

were  eleven  counts,  of  which  only  the  Ist,  2nd  and  defendant,  in- 
tending to  de« 

8th  are  material  to  the  present  case.  ftune  A,  pub- 

lished a  libel 
containing  divers  false  and  scandalous  matters  of  and  concerning  the  said  B.,  that  is  to 
say  :   No  lady  would  admit  to  her  society  such  a  crack-brained  scamp  as  B,  (meaning  the 
said  B.) :   Held,  by  the  Exchequer  Chamber  on  error,  that  these  averments  shewed  suffi- 
ciently, without  more  formal  introduction,  that  the  libel  was  of  and  concerning  B. 

The  following  words  were  held  by  the  same  Court,  on  error,  sufficient  to  maintain 
an  indictment  for  libel:  Why  should  T.  be  surprised  at  any  thing  Mrs.  fF.  does?  if  she 
chooses  to  entertain  B.,  she  does  what  very  few  will  do ;  and  she  is  of  course  at  liberty 
to  follow  the  bent  of  her  own  inclining,  by  inviting  all  the  expatriated  foreigners  who 
crowd  our  streets  to  her  table,  if  she  thinks  fit. 

On  indictment  for  libel,  the  defendant  suffered  judgment  by  retraxit.  The  record  of 
the  judgment  stated  that  the  prosecutor  and  defendant  came  &c.,  and  defendant  **  with- 
drew his  plea  by  him  above  pleaded  in  manner  and  form  aforesaid,  whereby  our  said 
Lady  the  Queen  remaineth  against  him  without  defence  in  this  behalf.  Whereupon"  it 
was  adjudged  that  he  be  convicted  &c.  Held,  by  the  Exchequer  Chamber  on  error, 
sufficient  ground  for  a  judgment,  though  it  was  not  expressly  alleged  that  the  defendant 
confessed  the  indictment. 

The  judgment,  as  entered  on  the  record,  being  that,  for  the  offices  charged  apon  him 
in  each  and  every  count  of  the  indictment,  the  defendant  be  imprisoned  in  the  Queen's 
Prison  for  six  months  now  next  ensuing :  Sembk,  by  the  Court  of  Exchequer  Chamber 
on  error,  that  the  judgment  was,  in  form,  a  sentence  of  one  term  of  six  months'  imprison- 
ment upon  the  whole  indictment,  and  would  therefore  be  erroneous  if  any  count 
was  bad. 

To  the  judgment  of  imprisonment  as  above,  was  added :  "  And  that  he  "  (defendant)  **  be 
placed  in  the  first  division  of  the  fourth  class  of  prisoners  in  the  Queen's  prison.**  Hemblet 
by  the  Court  of  Exchequer  Chamber,  on  error,  that,  if  this  direction  was  not  warranted 
by  an  order  of  the  secretary  of  state  under  stat.  5  &  6  Vict,  c.  22.,  it  still  did  not  vitiate 
tlie  judgment.  And  held  by  the  Court  of  Queen's  Bench,  that  such  direction,  when 
warranted,  is  no  part  of  the  judgment  of  the  Court,  but  a  mere  order. 

After  error  brought,  and  when  the  case  was  in  the  paper  for  argument,  the  Court  below 
permitted  the  prosecutor  (defendant  in  error)  to  amend  the  record  as  to  the  venire  and 
continuances.  The  writ  of  error  was  then  argued.  Before  judgment  in  the  Exchequer 
Chamber,  the  Court  below,  on  motion,  permitted  the  prosecutor,  on  payment  of  costs,  to 
amend  the  record  again  by  the  rule  of  sentence  as  entered  in  the  Master*s  book,  for  the 
purpose  of  removing  the  objection  that  one  term  of  imprisonment  appeared  to  be  awarded 
for  all  the  offences.  Afterwards,  the  case  again  standing  for  argument  in  error,  the  Court 
below,  on  motion,  permitted  the  prosecutor,  on  payment  of  costs,  to  amend  again  (there 
being  sufficient  materials)  for  the  purpose  of  more  completely  removing  the  same  objection : 
and  they  permitted  him,  at  the  same  time,  in  the  entry  of  the  retraxit,  to  substitute  a  direct 
averment  that  the  defendant  below  "  withdrew "  his  plea,  wherrby  our  Lady  the  Queen 
remaineth  &c.,  for  an  averment  that,  the  defendant  **haviag  fgnthdraum"  &c.,  our  Lady- 
the  Queen  remaineth  &c. 

Although  each  motion  was  opposed,  and  all  the  objections  met  by  the  amendments  were 
raised  by  the  original  assignment  of  errors. 
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FbhiMM  XK         The  1st  count  charged  that  Barnard  Gregory y  late  of 

^  'J &C.,  printer,  contriving  &c  to  injure,  vilify  and  defame 

Gmoory       Ouirles  Frederick  Augustus  William^  Duke  of  Brym- 

TIm  QinisN.  fjoick  and  Luneburg^  and  to  bring  him  into  contempt 
&C.,  on  14th  November  1841,  ^rith  force  and  arms,  at 
&c,  unlawfully  &c.  did  print  and  publish,  and  cause 
&C.  to  be  printed  and  published,  in  a  certain  news- 
paper, called  77^  Satirist,  a  certain  false  &c.  ^' libel 
containing  divers  false  and  malicious  matters  and  things 
of  and  concerning  the  said  C.  F.  A.  W.i  (that  is  to 
say)  'A  subscriber:  We  should  think  that  no  lady 
would  admit  to  her  society  such  a  crack-brwxed  scamp 
as  the  Duke  of  Brunswick^  (meaning  the  said  C.  F. 
A.  W.).  <  His  bandit  appearance '  (meaning  the  ap- 
pearance of  the  said  C  F.  A.  W.)  'is  enough  to 
frighten ' "  &c. :  (the  rest  is  not  material) :  To  the  great 
damage  &c,  and  against  the  peace  &c 

The  2nd  count  was  for  printing  and  puhliahing  &c. 
in  The  Satirist  a  ''libel,  containing  divers'*  &c,  ''of 
and  concerning  the  said  C  F.  A.  W. :  (that  is  to  say) 
'  A  club  goer  is  thanked ;  but  we  laugh  at  the  threats 
of  the  hero  of  Brunswick^  (meaning  the  said  C.  F. 
A.  W.).  '  We  can  take  care  of  ourselves ;  we  do  not 
live  in  a  petty  state  in  Qermany ;  every  Englishman  is 
a  match  for  half  a  dozen  petty  and  apeish  poltroons' 
(meaning  that  the  said  C.  F.  A.  W.  was  a  poltroon)  'of 
Germany.^ "     (The  rest  is  not  material) 

The  8th  count  was  for  printing  and  publishing  &c  in 
The  Satirist  a  "  libel,  containing  divers  "  &c.  "  matters 
and  things  of  and  concerning  the  said  C  F.  A  ff. : 
(that  is  to  say)  'Why  should  Theophilus  be  surprised 
at  any  thing  Mrs.  Wyndham  of  Connaught  Place  does  ? 
If  she  chooses  to  entertain  the  Duke  of  Brunswick' 
(meaning  the  said  C.  F.  A.  W.)  *  she  does  what  veiy 
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few  will  do ;  and  she  is  of  course  at  liberty  to  follow  0^^*^*$  Bench. 
the  bent  of  her  own  inclining,  by  inviting  all  the  ex-  _  __ji_ 
patriated  ftMreigners  who  crowd  our  streets  to  her  table      ^*moet 
if  she  thinks  fit' "  Th«  ^''»» 

The  indictment  was  removed  into  tins  Court;  and 
the  defendant  there  pleaded  Not  Gxiilty.  Issue  was 
joined:  and  the  record  stat^  the  following  proceed- 
ings on  and  after  the  day  of  the  distringafl  corpora 
juratorum  (a). 

^^  At  which  time^  to  wit  on  die  30th  day  of  October 
aforesaid  "  (1843),  ^f  before  our  said  Lady  the  Queen  at 
WestnmsUr^  came  as  well  the  said  Charles  Francis 
Robinsan,  who  for  our  said  Lady  the  Queen  in  this 
behalf  prosecuteth,  as  the  said  Barnard  €hegory  in  his 
proper  person  as  aforesaid.  And,  the  said  B.  G.  having 
withdrawn  his  plea  by  him  above  pleaded  in  manner 
and  fitmn  aforesaid^  our  said  Lady  the  Queen  remaineth 
against  him  the  said  B.  O.  without  defence  in  this 
behalf.  Whereupon,  all  and  singular  the  premises 
being  seen  ^  &c.,  "  it  is  conodered  and  adjudged  by  the 
said  Court  here,  that  he,  the  said  B.  O.y  be  convicted  of 
the  offiBpces  aforesaid ;  and  that  for  his  ofiences  aforesaid 
he  be  taken,  and  so  fortfa«  And,  because "  &c. :  then 
followed  eontinuances  by  curia  advisari  vult  to  11th 
January y  15th  Aprils  and  9th  June  respectively;  *^at 
which  day,  to  wit  on  the  9th  day  of  June  aforesaid  ^ 
(1845),  "  before  our  said  Lady  ^  &c.,  "  comes  the  said 
C,  F,  Robinson^  who  for  "  &c.  "  prosecuteth ;  and,  the 
sud  B.  G.  being  present  here  in  Court,  it  is  considered 
and  adjudged  and  ordered,  by  the  said  Court  here,  that 

(a)  See  Re^na  ▼.  Gregory^  7  Q.  B.  274.  278.  note  (6),  where  the 
record  it  more  fully  set  out  For  previous  amendments  of  the  yi6g» 
ment,  see  Regma  v.  Oregon/,  4  D.  ^  L.  7Tf* 
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Volume  XV,     the  Said  B.  G.^for  his  offences  aforesaid^  whereof  he  is 

ri848.T  .  . 

^         '-^ convicted  as  aforesaid^  be  imprisoned  in  the  Qfieen^s  prisM 

Gbiooby  y^j.  if^^  space  of  six  calendar  months  now  next  ensuing ; 
The  QuKEM.  and  that  he  be  placed  in  the  first  division  of  the  fourth 
class  of  prisoners  in  the  sud  pxiaon:  and  he,  the  Bvd 
B.  G.,  is  now  here  in  Court  committed  to  the  costodj 
of  the  keeper  of  the  said  Queen's  prison,  to  be  by  him 
kept  in  safe  costody  in  execution  of  this  judgment." 

Error  was  brought  on  this  judgment  in  the  Excheqotf 
Chamber.  Among  the  errors  assigned  were  the  followii^. 
That  it  appears,  firom  and  by  the  said  record,  that  judg- 
ment of  six  months'  imprisonment  was  given  against 
the  said  B.  G.  upon  the  whole  of  the  counts  of  the  sud 
indictment,  though  some  of  those  counts  do  not  state  or 
set  forth  any  offence  punishable  by  law,  and  are  bad 
and  invalid  in  point  of  law.  Also  that,  after  the 
making  of,  and  according  to  and  in  punraance  of,  stat 
5  &  6  Vict.  c.  22  (a),  and  before  the  giving  of  the  said 
judgment,  to  wit  28th  September  1844)  Sir  James 
Robert  George  Graham^  Bart,  then  Secretaiy  of  State, 
made  separate  rules  for  each  dass  of  prisOlMrB  in  the 
Queen's  prison,  and  thereby  ordered  that  no  prisoner 
should  be  placed  in  the  first  division  of  the  said  fourth 
class,  except  by  order  of  the  Judge  or  Court  befinre 
whom  he  should  be  tried :  and  that  it  does  not  qipear 
by  the  record  that  the  said  B.  G.  ever  was  tried,  or 
that  the  Court  of  Queen's  Bench  ever  had  authority  bv 
their  judgment  to  order  that  he  should  be  placed  in  the 
said  first  division  &c.  The  other  grounds  of  error,  so 
far  as  they  are  material  to  the  case,  will  appear  by  the 
argument  and  judgment.     Joinder  in  error. 

(a)  *(  For  consolidating  the  Queen's  Bench,  Fleet,  and  Menhalaei 
Prifwns,  and  for  regulating  the  Queen's  Prison.** 
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The  case  was  argued  in  the  Exchequer  Chamber^  iu  Queeh*s  Bench. 
Trinity  vacation,  1848  (a).  ^''i^^^'-'  „ 

Griqort 

Peacocky  for  the  plaintiff  in  error  (defendant  below).  The  Qukik. 
First,  as  the  judgment  is  entered  generally,  it  is  erro* 
neous  if  any  count  be  bad.  The  first  count  contains 
innuendoes  connecting  the  libellous  matter  with  the  pro- 
secutor ;  but  there  is  no  preliminary  statement  properly 
introducing  his  name ;  and  it  cannot  be  first  done  by 
means  of  innuenda  \_Cresswell  J.  In  the  case  of  words, 
the  conversation  should  be  laid  to  be  of  and  concerning 
the  party :  this  is  the  case  of  a  written  libel ;  and  the 
indictment  charges  that  the  defendant  published  a  libel 
containing  matters  of  and  concerning  the  party.  Maule  J. 
That  means  a  libel  concerning  him,  not  a  publication 
concerning  him.  Parke  B.  In  Smith  v.  Ward  (b)  it 
was  held  enough,  after  verdict,  that  a  declaration 
charged  the  defendant  to  have  said  *^  of  the  plaintiff," 
though  there  was  no  introduction  stating  a  discourse 
concerning  the  phuntiff.  Maule  J.  In  James  v.  But" 
lech  (c)  it  was  held  that,  if  there  be  no  precedent  words 
to  refer  to,  an  explanation  by  means  of  an  innuendo 
first  introducing  a  fact  is  insufficient.]  And,  even 
with  an  introduction,  it  is  necessary  that  the  words 
should  in  themselves  bear  the  meaning  charged ;  Solo-  ^ 

tnon  V.  Lawson  (d).  \^Maule  J.  There  it  was  considered 
that  the  matter  charged  did  not,  as  charged,  concern 
the  plaintiff.]  In  the  second  count  the  words  are  **  the 
hero  of  Brunswicky^  &c.     That  cannot  be  matter  of 

(a)  June  17th.     Before  WUdeCZ.,  Coiiman,  Maule  tind  CrcutvellJs,, 
and  Parke^  Aldenon,  Boyh  and  Piatt  Bs. 

(b)  Cro.  Jac.  67S.  (c)  4  Rep,  17  a. 

{d)  8  Q.  B,  823.     See  Le  Fanu  v.  Matcomton,  1  Ho,  of  Lords*  Co,  637. 
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Volume  XV,    complaint,  except  on  the  supposition  that  the  words  tre 

*-         ± used  ironically :  if  that  be  so,  it  should  be  stated.     The 

OftiaoBT      eighth  count  shews  no  imputation.     All  that  is  said  is 

The  Quitir.  that  few  will  entertain  the  prosecutor,  and  that  he  is 
expatriated.  Unwillingness  to  entertain  a  party  may 
be  the  result  of  circumstances  not  dishonourable  to 
him :  and  a  man  may  be  expatriated  without  disgrace, 
and  even  with  honour. 

Secondly,  the  entry  of  the  retrant  does  not  justify 
judgment  against  the  defendant  below.  It  should  ap- 
pear that  he  confessed  the  indictment.  \WiUtCi. 
Why  so,  if  that  is  a  legal  consequence  of  the  retraxit?] 
In  Com.  Dig.  Indieimeni  (K)  it  is  said  thai  the  defisiid- 
ant  must  confess  ot*  trayerse  the  indictment ;  and  that 
^  afteir  Not  Guilty  pleaded,  relict&  verificatione,  he  may 
confess  the  indictment.''  In  1  Chitt.  Crim.  £.  436. 2d  ed. 
it  is  sud :  ^^  a  plea  of  Not  Guilty  may  be  withdrawn  in 
order  to  confess  the  indictment,  and  "  '*  the  entry  wiO 
be  relictft  yerificatione  indictamentum  cognoTit."  Now, 
by  Stat.  48  G.  3.  c.  58.  s.  1.,  if  a  defendant  do  not  |dead 
in  time,  a  plea  of  Not  guilty  may  be  entered  for  him. 
[Maule  J.  There  is  no  express  averment  that  the  plea 
is  withdrawn :  it  is  mere  recital.]  That  is  all.  \Mauh  J. 
For  any  thing  stated,  he  might  hiatve  withdrawn  the 
»  plea  and  demurred.]     Or  he  might  have  pleaded  under 

Stat.  6  &  7  Vict  c.  96.  s.  6.  [  ffllde  C.  J.  He  appears 
to  withdraw  his  plea,  and  do  no  more  (a).  Arfe  R 
The  form  in  Comer's  Practice  on  the  Croton  Side,  &&, 
Addenda  to  Appendix^  p.  187.,  No.  ccxviii.,  is  as  here.] 

Thirdly,  the  judgment  that  the  prisoner  "  be  placed  in 
the  first  division  of  the  fourth  class  of  prisoners**  is  ill^I. 

(^o)  See   Rule    19.  undtr   slat.   (>  Sc  7  Vict,  e,  20.  *.  IG.,  in   Cbnrer'x 
Formit,  p.  4. 
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Stat.  6  &  6  Vict  c.  22.  s.  1&  enables  the  Secretary  of  Queen'$  Bench. 
State  to  frame  rules  for  the  goyemment  of  the  prison;      ^        '■* 
but  these  are  not  on  the  record.     If  notice  can  be  judi-      G»iao»r 
cially  taken  of  the  rules  of  the  Secretary,  it  appears     The  Qoim. 
that  a  prisoner  could  be  put  into  the  division  in  question 
only  by  order  of  the  Judge  or  Court  before  whom  he 
may  have  been  tried :  here  there  has  been  no  trial.     At 
any  rate,  the  order  can  form  no  part  of  the  judgment 
l^Cresstoell  J.    This  part  of  the  judgment  is  in  the  de- 
fendant's favour.]     That  is  unimportant,  if  the  judg- 
ment be  erroneous :  judgment  of  transportation  in  the 
case  of  a  capital  crime  is  erroneous^     [I\irke  B.     The 
punishment  there  awarded  is  of  a  different  nature  from 
the  legal  punishment*]     The  marshal  is  here  ordered  to 
do  an  act.     {^Parke  B.    If  the  judgment  be  so  far  void, 
will  that  vitiate  the  judgment  ?] 

Wordsworth^  contriL  The  three  counts  which  have 
been  objected  to  are  good.  [Wilde  C.J.  You  may 
confine  yourself  to  the  eighth.]  It  is  enough,  after 
verdict,  if  there  be  any  sense,  consistent  with  the 
language,  which  would  be  libellous  The  popular 
meaning  of  *'  expatriation  "  is  expulsion  of  a  man  from 
his  country  for  some  offence.  Suppose  the  prosecutor 
had  been  driven  from  his  country  by  the  rising  of  the 
population :  that  would  be  a  stigma. 

Secondly,  the  form  of  the  retraxit,  which  is  said  to 
be  only  by  way  of  recital,  is  that  used  in  the  Crown 
office. 

Thirdly,  the  form  of  the  order  is  not  material.  If 
the  Court  ought  to  have  made  it  independently  of  the 
judgment,  the  addition  of  it  to  the  judgment  is  mere 
surplusage.     As  to  the  word  "  tried,"  there  was  in  fact 
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rn/HBM  xr.    a  trial  here.     \A.lieTmn  J. 

_L '■l_  BO  in  the  strictest  seiiae. 

tried  at  Nisi  priua,  there  i 
whether  he  could  be  eud 
But  there  may  be  trials  ool 
trial  b^  the  record.  That 
the  fiict  of  the  gtult :  here  1 
aaoertains  the  iitot  from  the 


Peacockf  in  reply.  If 
mean,  as  suggested,  that  thi 
from  his  country  by  ioBurte 
to  the  last  point :  the  judgi 
class  be  l^ally  part  of  the , 
if  hard  labour  were  added 
authoring  it.  At  commo 
direct  in  what  particular  ce 
fined:  nor  does  the  statute 
power. 


Jfeventer  I6tb, 
1848.] 


After  the  above  ai^me 
Court  of  Exchequer  Chai 
would  be  suspended  till  a] 
made  to  the  Court  of  Qu 
ment  of  the  record  as  to  t 
imprisonment :  and  in  MicJu 
1646,  Snow  obtained  a  ru 
entry  roll  of  the  proceedinj 
be  amended  according  to 
minutes  of  the  sentence. 

The  affidavits  used  on  mc 
entiy  of  judgment  on  retnu 
in  execution :  That  the  defi 
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judgment;  and  thereupon  it  became  necessary  to  enter  Qyccu*$ Bmnik. 

the  proceedings  on  the  roll ;  and  it  waa  the  duty  of  Mr.       ^         *^_ 

Graeffy  then  attorney  for  the  prosecutor  below,  so  to       Gii»oo»t 

enter  them.     That  Graeff  did  make  up  and  enter  the     The  Qdun. 

proceedings  on  the  roll,  with  the  sentence.     That  it  is 

the  practice  of  the  Queen's  Bench  that  one  of  the 

Masters  on  the  Crown  side  draws  up  a  rule  of  sentence 

and  delivers  it  to  the  attorney  for   the  prosecution: 

and  that  *^  the  rule  of  sentence  (a)  drawn  up  by  the 

Master  in  this  case  is  as  follows.     ^  Queen  v.  Gregory. 

Six    calendar   months'  imprisonment    in    the   QueetCs 

PrisoTL* "    That  Mr.  Graeff  entered  the  sentence  on  the 

roll  as  follows.    "  It  is  considered "  &c.     "  That  the 

said  Barnard  Gregory ^  for  his  offences  aforesaid,  whereof 

lie  is  convicted    as   aforesaid,    be    imprisoned   in   the 

Queen's  Prison  for  the  space  of  six  calendar  months 

now  next  ensuing :  and  that  he  be  placed  in  the  first 

division  of  the  fourth  class  of  prisoners  in  the  said 

prison:  and  he  the  said  B.  G,  is  now  here  in  Court 

committed  to  the  custody  of  the  Keeper  of  the  said 

Queen's  Prison,  to  be  by  him  kept  in  safe  custody  in 

execution  of  this  judgment."   That  the  defendant  below 

assigned  errors  in  Michaelmas  term,  1845,  and,  among 

others,  the  following:   (the  affidavit  then  stated  the 

ground  of  error  first  mentioned  in  p.  960,  ant^).     That 

the  errors  were  argued  in  the   Exchequer  Chamber 

after  Trinity  term,  1848,  and  time  taken  by  the  Court 

for    consideration :    that,    since    the    said    argument, 

"  doubts  have  arisen  as  to  the  particular  terms  and  the 

precise  words  and  meaning  of  the  said  sentence  passed 

(a)  It  appears  that  this  statement  in  the  affidavit  was  erroneous,  tlie 
words  recited  being  only  the  Afaster*s  minute,  from  which  the  rule  was 
afterwards  prepared.     See  pp.  966,  967,  post. 
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by  this  honourable  Court  as  aforesaid ; "  and  that  ^ 
deponent  (managing  clerk  to  the  prosecutor's  attooej] 
"  has  been  informed  that  the  sentence  passed  "  by  tU 
Court  *^  imposed  a  separate  term  of  imprisonment  u 
respect  of  each  count  of  the  said  indictment,  and  no 
one  term  of  imprisonment  upon  the  whole  indictment 
That  deponent,  on  July  \2\\\,  1848,  obtained  a  snmmoi 
to  shew  cause  before  Patteson  J.  why  the  rule  of  aei 
tence,  and  the  record  or  judgment  roU^  should  not  1 
amended  according  to  the  Judge's  notes  of  the  senteno 
That  the  application  was  opposed  on  behalf  of  the  dk 
fendant  below,  and  the  learned  Judge  dismissed  tti 
summons  on  the  ground  that  he,  at  chambers^  had  o 
authority.  The  affidayit  further  stated  that  the  minut 
taken  by  the  Master  of  this  Court  on  sentence  beioj 
passed  was :  **  The  Queen  against  Gregory.  Six  calendt 
months*  imprisonment  in  the  Queen's  Prison." 

An  affidavit  in  answer,  by  the  attorney  for  the  de* 
fendant  below,  stated  that  the  defendant  was  committed 
in  execution  on  June  9th,  1845,  and  discharged  on  the 
following  ^iYioiAvgustj  having  brought  error  and  given 
bail  to  prosecute  the  writ  (a).     That  the  writ  of  error 
was   in   the    paper  for   argument   in    the    Exchequer 
Chamber  in  Trinity  Term,  1846,  and  counsel  instructed 
for  the  plaintiff  in  error,  when  an  application  was  made 
on   behalf  of  the  defendant  in  error  to  amend ;   and, 
after  argument  on  the  motion,  the  rule  was  made  ab- 
solute on  April  22d,  1847  (*):  That,  the  amendments 
being  made,  the  case  was  again  set  down  for  argument, 
and  was  argued,  June  17  th,  1848,  and  time  taken  fur 
consideration  (as  stated  in  the  present  report):  That 

(a)  Sec  sUt.  8  &  9  Vict.  c.  6S.  Royal  Assent,  SUt  Jvfy,  1845. 
(ft)  See  Regina  r.  Gregory,  4  DotoU  ^  L.  777. 
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the  proceedings  in  respect  of  the  writ  of  error  have  Cm«w#  Btnek. 

been  oppressive,   the  prosecutor  below  having  twice      ^        '-^ 

moved  to  amend  after  the  defendant  below  had  de-       GmtooaY 

livered  error-books  and  instructed  counsel:    That  the     Th^Qwiiw* 

matter  which  it  was  now  proposed  to  amend  was  one  of 

those  originallj  assigned  for  error,  yet  the  prosecutor 

below  did  not  seek  to  amend  it  on  the  first  application : 

That  the  sentence,  according  to  notes  made  at  the  time 

by  deponent  and  his  counsel,  was  simply  imprisonment 

for  six  months,  without  any  special  words :  And  that, 

if  the  amendment  were  made,  defendant  would  be  put 

to  the  expense  of  reassigning  and  rearguing  errors,  and 

would  be  otherwise  prejudiced. 

Crcwder  and  Peacock  now  shewed  cause.  It  must 
be  admitted,  since  the  decisions  of  Erk  J.  in  Regina  v. 
Gregory  (a)  and  of  this  Court  in  Bowers  v.  Nixon  (b)^ 
that  an  amendment  of  this  kind  may  be  made  in  the 
present  stage  of  proceedings  if  the  Court  see  fit^  and 
if  there  be  any  thing  to  amend  by«  But  here  is 
nothing.  It  does  not  appear  that  the  learned  Judge 
who  passed  sentence  in  this  Court  has  any  note :  the 
minute  which  the  Master  has  made  of  the  sentence  is 
^^six  calendar  months'  imprisonment  in  the  Qwen's 
Prison.'*^  The  roll  as  made  up  agrees  with  that:  it 
was  the  prosecutor's  attorney  who  made  it  up;  and 
the  case  of  O^Connell  v.  The  Queen  (c)  was  then  recent. 
There  is  no  ground  for  suggesting  that  aay  thing  was 
intended  but  an  imprisonment  of  six  months  on  all 
the  counts.  [Lord  Denman  C.  J.  The  Master  has 
handed  his  book  to  the  Court ;  and  the. entry  is :  ^^  The 

(a)  4  DowL  §•  L.  777.  (6)   12  Q.  B.  5A6. 

(c)  U  CL  &  Fin,\55. 
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Volume  Xi^.  defendant  being  present  here  in  Court,  and  bong 
his  own  default  convicted  of  certain  misdemetno 
whereof  he  is  indicted :  Upon  reading  ^  &c.  (affidt 
and  exhibits),  ^'and  hearing*'  &c  (counsel  for  proseci 
and  defendant) :  '*  It  is  considered  and  §djudged 
ordered  by  the  sidd  Court  here  thcU,  for  and  in  res 
of  the  offences  charged  upon  him  in  and  by  each 
eoery  count  of  the  said  indictment^  he  the  said  defem 
he  imprisoned  in  the  Queen's  Prison  for  the  space  oj 
calendar  months  now  next  ensuing:  and  that  he 
placed"  &c  (as  in  the  entry  on  the  record^  ant^  pp.  I 
965.).  "  By  the  Court"  Erk3.  In  Bowers  y.  JSftxm 
it  appeared  on  the  Judge's  notes  that  the  finding 
the  sixth  breach  was  for  the  defendant ;  but  this  O 
acted  upon  the  meaning,  as  the  learned  Judge  fo 
it  to  be  on  reference  to  his  notes.]  The  quest 
there  turned  upon  the  construction  which  the  Ju 
should  put  upon  his  own  notes.  {^Cokriifye  J. 
Eliot  v.  Skgpp  (b),  where  it  was  objected  that  the  fii 
ing  on  the  postea  was  not  sufficiently  certain,  it  n 
amended  by  the  recollection  of  the  Judge  who  tried  t 
cause.] 

SnoWi  in  support  of  the  rule,  was  stopped  by  t! 
Court. 

Lord  Denman  C.  J.     The  defect,  in  this  case, 
now  supplied;  and  we  are  enabled  to  see  what  tl 
sentence  was  on  each  count.     The  sentence  was  passe 
by  my  brother  Patteson  according  to  the  plan  whic 
we  have  adopted   to   avoid   the   objection    raised  i 


(a)  12  Q,  B.  546. 

(6)  Cro.  Car,  SS8.     See  also  liegina  r.  Fall,  1  Q.  B.  636. 
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0*CanneU  Y.  The  Queen  {a).     And  we  have  here  the  Queen* §  Bench. 
material  to  amend  the  record  by.  ^        *^ 

GmcoRT 
▼. 

Coleridge^  Wightman  and  Eblb  Js.  concurred.       The  Qumr.  * 
Rule  absolute  to  amend  according  to  the  rule  of 
sentence  as  drawn  up  by  the  Master:   on 
payment  of  costs. 

The  amendment  was  made ;  and  the  entry  on  the  roll,  [  ^•"«'"if» ' 

'  -^  '    JotiKory  31st, 

as  to  the  sentence,  then  stood  as  in  the  rule  of  sentence,  ^^^1 
ant^  p.  968, :  The  case  was  again  placed  in  the  list  for 
argument  in  the  Exchequer  Chamber,  and  was  men- 
tioned there  in  Michaelmas  vacation  {November  28th, 
1849),  when  the  Court  suggested  that  the  rule  of 
sentence,  as  now  drawn  up  and  entered  on  the  roll,  was 
so  worded  that  it  amounted  to  a  general  sentence  of 
one  term  of  six  months'  imprisonment  upon  the  whole 
indictment^  and  not  a  separate  term  upon  each  count : 
and  the  Court  ordered  the  fiirther  hearing  to  stand  over 
till  an  application  should  be  made  to  the  Court  of 
Queen's  Bench  for  leave  to  amend  the  rule  of  sentence 
and  the  entry  roll  in  accordance  with  the  actual  sentence 
passed ;  and  to  amend  the  rule  of  sentence  and  roll  by 
striking  out  the  words  as  to  the  division  and  class  of 
prisoners  in  which  the  defendant  Barnard  Gregory  was 
ordered  to  be  imprisoned. 

Henniher^  in  Hilary  term,  1850,  obtained  a  rule  to 
shew  cause:  Why  the  entry  of  the  retraxit  of  de- 
fendant's plea  should  not  be  amended  by  striking  out 
the  words  "having  withdrawn,"  and  by  inserting  in- 
stead thereof  the  word  "  withdrew,"  and  after  the 
word   "  aforesaid "   inserting  the  word   **  whereby : " 

(fl)  11  CL  ^Fin,  155. 
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ruum^xv.     Ajid  wky  a  aepavate  senteiiee  ehould  not  be  enteied 
^         '-^      upon  every  count  of  thp  indictment^  but  oevertheiea 


Gkioort  go  that  the  several  imprisonments  should  be  concurrent, 
Tbt  Qussv.  and  the  defendant  only  undergo  one  imprisonment  of 
six  months :  And  why  the  words  in  the  rale  of  sen- 
tence, *'  and  that  he  be  placed  in  the  fiiei  division  of 
the  fourth  class  of  prisoners  in  the  said  prieon,"  shook! 
not  be  struck  out  from  the  rule  of  sentence :  And  why 
the  record  should  not  be  amended  aocordiog  to  the 
amended  rule  of  sentenee. 

The  affidavit  on  which  the  rule  was  granted  set 
forth  the  proceedings,  and  stated  that,  in  cases  of  sen- 
tence passed  by  this  Court,  it  is  the  practice  for  one  of 
the  Masters  on  the  Cro^n  side  to  draw  up  a  rule  of 
sentence  embodying  the  terms  of  such  sentence:  and 
*^  That  the  rule  of  sentence  drawn  up  by  the  Master  in 
this  prosecution  was  and  is  as  follows."  Tlie  affidavit 
then  set  forth  the  rule,  the  material  part  of  which  is 
stated,  antd,  pp.  967,  868. :  adding  that  the  deponait 
(managing  clerk  to  the  prosecutcn^'s  attorney)  '^  has  been 
informed  by  the  offieer  at  the  Crown  Office  that  die 
above  was  the  usual  form  drawn  up  by  him  of  the  rule 
of  sentence  in  cases  where  the  sentence  was  a  severd 
and  separate  one  upon  each  count."  The  affidavit  then 
stated  the  entry  on  the  roll,  and  assignment  of  errors 
as  to  the  retraxit  and  sentence ;  the  argument  in  the 
Exchequer  Chamber  in  Trinity  vacation,  1848;  the 
amendment  afterwards  of  the  entry  roll,  under  a  rule 
of  the  Queen's  Bencli,  by  entering  the  rule  of  sentence 
thereon  fully  and  correctly;  and  the  subsequent  in- 
timation of  the  Court  of  Exchequer  Chamber  which 
occasioned  this  motion.  The  deponent  added  that 
**  he  has  been  informed  and  believes  that  the  sentence 
passed "  by  the   Court  of  Queen's  Bench   "  imposed 
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a  separate  but  concurrent  term  of  six  months*  im-   Qu€tm*s  Bench. 

prisonment  in  respect  of  each  count  of  the  said  in-  J- *^ 

dictmentj  and  not  one  term  of  imprisonment  upon  the  G««ooaY 
whole  indictment"  He  further  deposed  that,  on  the  Tiie  Qukik. 
attendance  before  JPattesan  J.  on  summons^  mentioned 
in  his  former  affidavit,  his  Lordship  said :  ^^  I  have 
always  since  ffConnelH  case  (a)  been  very  particular  in 
giving  a  separate  term  of  imprisonment  in  respect  of 
each  count.  I  have,  however,  no  jurisdiction  at 
chambers  to  order  this  amendment."  And  he  stated 
as  before  the  minute  taken  by  the  Master  on  the  pass- 
ing of  the  sentence ;  viz.  *^  six  calendar  months'  im- 
prisonment in  the  QueeiCs  Piison.^^ 

An  affidavit  in  answer,  by  the  defendant's  attorney, 
represented  the  hardship  inflicted  by  the  repeated  ap- 
plications to  amend,  and  pointed  out  that  the  error  (if 
such)  with  reference  to  the  withdrawing  of  the  plea 
was  one  of  those  argued  before  the  last  amendment. 

Crowder  now  shewed  cause,  and  urged  the  points 
stated  in  the  affidavit.  As  to  the  sentence  of  imprison- 
ment: it  does  not  appear  that  Patteson  J.,  at  chambers, 
professed  to  recollect  the  form  used  in  this  case. 
[PctttesonS.  I  know  that,  since  O^CannelFQ  case  (a),  the 
Court  has  always  been  particular  in  passing  sentences 
80  as  to  be  applicable  to  each  count ;  though  I  do  not 
remember  how  it  was  done  in  this  particular  case. 
Where  the  indictment  contains  many  different  counts, 
and  the  party  pleads  Guilty,  the  sentence  must  be 
passed  in  this  way.]  The  judgment  has  been  framed, 
almost  verbatim,  according  to  the  rule  for  sentence  as 
drawn  up  by  the   Master.     The  application   now  is, 

(a)  11  Cl.^  Fin,  155. 
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Virtually,  to  amend  that  rule.  But  theu  it  ought  to  Ikj 
shewn  how  the  sentence  really  was  delivered.  As  to 
the  placing  in  the  first  division,  it  appears  that  this  is 
now  alleged  to  be  no  part  of  the  judgment,  but  only  an 
order:  and  the  Court  of  Exchequer  Chamber  seemed 
to  be  of  that  opinion :  if  so,  the  plwitiff  in  error  need 
not  here  contest  the  order.  The  application  to  amend 
as  to  the  retraxit  comes  too  late.  There  must  at  some 
time  be  an  end  of  such  discussions.  If  the  Court  can 
at  all  exercise  a  discretion  in  rejecting  such  applications, 
it  should  be  acted  upon  now. 


Pattbson  J.  (a)  (afler  conferring  with  the  Master 
of  the  Crown  Office).  As  to  the  sentence,  with  respect 
to  time,  I  have  no  doubt  whatever.  Only  one  period 
of  six  months  was  mentioned ;  but  it  is  six  months 
on  each  count,  the  six  months  on  each  going  on  con- 
currently, as  if  there  had  been  a  separate  sentence  dis- 
tinctly expressing  that,  on  each  count.  The  Court  of 
Error  has  intimated  a  doubt  upon  this ;  but  the  point 
directly  under  consideration  there  is  the  goodness  of 
the  several  counts:  on  that  their  judgment  is  suspended : 
and  in  the  meantime  this  application  is  made.  As  to 
imprisonment  in  a  particular  division,  it  was  thought, 
when  the  rule  of  sentence  was  drawn  up,  that  tlic 
direction  on  this  subject  was  a  part  of  the  judgment. 
On  consideration  we  think  it  is  not  so,  but  onlv  an 
order.  The  rule  will  be  absolute  in  all  respects,  as 
prayed,  but  with  liberty  to  the  plaintiff  in  error  to  ai»- 
sign  errors  on  the  amended  record. 


COLEBIDGE  and  WiGHTMAN  Js.  concurred. 

Kule  absolute. 

(a)  Lord  Denman  C.  J.  was  absent. 


XIV.  VICTORIA.  973 

The  record,  haying  been  amended  in  pursuance  of  the  ^^^^J!f^^ 

last  mentioned  rule,  was  again  (a)  brought  before  the  

Court  of  Exchequer  Chamber  (A).  Gekgoet 

The  QuBtN. 

Peacock,  for  the  plaintiff  in  error,  contended  that,  g^u^^d^^ 
notwithstanding  the  amendment  in  the  entry  of  re-  •^""*  ^^^ 
traxit,  the  record  was  still  erroneous,  as  there  was  no 

* 

confession  of  the  indictment. 

Henniker  appeared  for  the  Crown ;  but,  without  fur- 
ther argument, 

Parke  B.  stated  that  it  was  unnecessary  that  the 

record  should  contain  a  confession  of  the  indictment,  as 

it  shewed  distinctly  that  the  case  was  undefended.     He 

stated  also  that  a  large  majority  of  the  members  of  the 

Court  were  of  opinion  that  the  matter  complained  of 

in  the   eighth  count  was  libellous,    as  it  might  be 

imderstood  in  such  a  sense  as  to  be  injurious  to  the 

prosecutor's  character. 

Judgment  affirmed  (c). 

(a)  June  ISth.  Before  Maule^  CretsweU  and  Taijburd  Js.,  and  PorHtf, 
^bUnon  and  PlaU  Bs. 

(6)  The  amended  record,  as  to  the  sentence,  finally  stood  as  follows. 

•*  It  is  considered'*  &c.,  <*  That,  for  and  in  respect  of  the  offence 
charged  in  and  by  the  first  count  of  the  indictment  in  this  prosecution, 
he,  the  said  Barnard  Gregory,  be  imprisoned  in  the  Queen**  Prison  for 
the  space  of  six  calendar  months  now  next  ensuing.  And  that,  for  and 
in  respect  of  the  offence  charged  in  and  by  the  second  count  of  the  said 
indictment,  he,  the  said  B,  G^  be  imprisoned  in  the  said  Qiteen^e  Briton 
for  the  space  of  six  calendar  months  now  next  ensuing,  and  to  be  con« 
current  with  the  term  or  space  of  imprisonment  before  mentioned.  And 
that,  for  and  in  respect  of  the  offence  charged  in  and  by  the  third  count 
of  the  said  indictment,  he,  the  said  B,  G.,  be  imprisoned  in  the  said 
Queen's  Prison  for  the  space  of  six  calendar  months  now  next  ensuing^ 
and  to  be  concurrent  with  the  sereral  terms  or  spaces  of  imprisonment 
before  mentioned.**  The  judgment  on  the  remaining  counts  was  in  the 
same  form  as  on  the  third.  «  And  he  the  said  B,  G,  is  now  here  in  Court 
committed  **  &c. 

(c)  The  proceedings  on  June  1 3th  are  reported  by  A 

VOL.  XV.  N.  S.  3   8 
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IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 
Gbegoby  against  The  Qxteen. 

Judgment  was  TNFORMATION  for  a  libel.     The  informatioii  con- 

wcbofrour  tained  four  counts.     Judgment,  after  Terdict(a)y 

i^foranttion*  ^*®  given  by  the  Court  below  for  the  Crown  on  all 

the  defendant  ^j^   counts.     The  Sentence  on  the  first  count  was  that 

be  impn«oned; 

on  the  first        i\^q  plaintiff  bclow  be  imprisoned  "  for  the  space  of 

count  «*  for  the  '^  '^  '^ 

space  of  two       two  Calendar  months    now  next   ensuing;"   on  the 

months  now 

next  ensuing;"  sccoud  count,  that  he  be  imprisoned  *^for  the  further 

on  the  second  .  1:1  11  1    i* 

count,  •*  for  the  spaco  of  two  Calendar  months,  to  be  computed  firom 

c^  two  months,  ^^^  ^^^  the  end  and  expiration  c^  his  imprisonment 

fh^^wd^  for  his  offence   in  the   said  first   count   of  the   in- 

theeodand  formation  mentioned*''    The  judCTient  contidned  the 

expiration  of  ./    -o 

his  imprison-     jy^e  sentences  of  further  imprisonment  for  two  months 

raent "  for  the  ^  ^ 

offence  men-      on  the  third  and  fourth  counts  respectiyely,  the  *'  fiir- 

tioned  in  the 

first  count ;  on  ther  spacc     of  two  mouths,  in  each  case,  to  be  com- 

for  the  further  puted  from  the  end  of  the  imprisonment  on  the  ooiut 

month^  t^be  ^^*  preceding.     Error  on  this  judgment  was  brought 

likT  ml^nir  "^  *^®  Exchequcr  Chamber.     There  was  the  common 

from  the  end  assignment  of  errors ;  and  it  was  also  specially  assigned 

of  the  imprison-  *r  ^  o 

ment  on  the      for  crror,  that  the  several  coimts  of  the  information 

second  count ;  ,  , 

and  on  the        Were  insufficient.     Joinder  in  error. 

fourth  count, 

for  the  further  space  of  two  months,  to  be  computed  in  like  manner  from  the  end  fJi  th» 
imprisonment  on  the  third  count.  The  third  count  was  adjudged  on  error  to  be  losufl- 
cient.  Held  that  the  sentence  on  the  fourth  count  was  not  therabj  inTalidat«),  and  tM 
the  imprisonment  on  it  was  to  be  computed  from  tlie  end  of  the  impriaonmcal  on  tbt 
second  count. 

(a)  For  a  report  of  this  case,  on  motion  for  a  new  trial,  see  Ut^aia  v. 
Gregory,  8  Q.  B,  508. 
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The  writ  of  error  was  argued  in  this  vacation,  June  QmmtCt  Bench. 

13th,  by  Peacock  for  the  plidntiff  in  error  and  Hen'  ' 

niher  for  the  Crown.     The  Court  having  decided  that       g*^o*t 
the  tlurd  count  was  insufficient  (a),  "^^  Qu«nr. 


Peacock  then  objected  that  the  sentence  of  imprison- 
ment on  the  fourth  count  was  bad,  as  amounting  to  a 
sentence  of  imprisonment  to  commence  on  a  future 
day. 

Pabks  B.  No ;  if  the  plaintiff  in  error  is  not  to 
be  imprisoned  at  all  on  the  third  count,  then  the  im- 
prisonment on  the  fourth  oopnt  will  commence  from 
the  end  of  the  imprisonment  on  the  second  count. 

Mauls,  Cbebswbll  and  Talfoubd  Js.,  and  Al- 
DBBSON  and  Flatt  Bs*,  concurred. 

Judgment  reversed  on  the  third  count: 
affirmed  on  the  others  (6). 

(a)  Ttut  third  count  charged  that  the  plaiiitiff  in  error,  *<  unlawftiUy, 
wickedly  and  maliciously,*'  published  **  a  certain  other  ftdae"  &c.  <<  libel 
of  and  conoemiog**  the  said  (X  Fm  A,  W,,  Duke  of  Bnmtwick  and 
Luneburgf  **  which  said  last  mentioned  libel  was  and  is  as  foUowt ;  that 
is  to  say :  '  Again  we  repeat  our  thanks  to  Ob$erver.  The  e? Idence  to 
facU in  relation  to  the  particular  subject  aUnded  to  is  procuring;  and  we 
ha?e  no  doubt  sufficient  information  will  be  obtained  for  a  strong  case 
to  lay  before  the  Home  Secretary,  to  enable  that  functionary  to  cause  it 
to  be  intimated  to  the  suspected  party  *  (then  and  there  meaning  the 
said  (X  H  A,  IT.)  'that  his  presence  here  can  be  dispensed  with,  aa  It 
may  be  attended  with  danger  to  himself:*  the  said  Barnard  Gregory 
thereby  then  and  there  meaning  and  intending  to  have  it  believed  and 
understood  that  the  said  C  F.  A.  W.  was  then  suspected  of  having  com- 
mitted, and  had  committed,  some  crime  which  would  bring  his  life  into 
danger  from  the  laws  of  EngUmd  /  to  the  great  danuige  and  scandal  of 
the  said  C,  F,  A,  W,**  &c.  Judgment  on  this  count  was  reversed,  because 
the  count  did  not  shew  in  what  manner  the  life  of  the  prosecutor  would 
be  endangered. 

(6)  Reported  by  H,  Damon,  Esq. 
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1850. 


Saturday^ 
July  6tb. 


The  Queen  against  The  Reqistbab  of  Deeds  & 

for  Middlesex. 


A  memorial  of 
an  assignment 
of  lease,  in- 
dorsed on  the 
lease,  wait 
tendered  for 
registration  to 
the  Re^iKtrAr 
for  Middlesex^ 
under  staL  7 
Ann^  c,  20^  in 
the  following 
form :  **  An 
indenture  of 
assignment  ** 
(then  followed 
a  statement  of 
the  date,  and 
parties  to  the 
assignment) 
*'  assigning  all 
that  brick  mes- 
suage *'  &c. 
(specifying  the 
premises  and 
giving  a  full 
description  of 
them  as  to 
locality  and 
occupation), 
••  by  the  de- 
scription of 
*  The  mes- 
suage or  tenement,  out-offices  and  premises,  comprised  io,  and  demised  by,  the  withi 
written  indenture  of  lease,  with  the  appurtenances.*  **  The  memorial  did  not  state  the  dai 
of  the  lease  itself  or  the  parties  to  it  It  appeared  on  affidavit,  in  sapport  of  a  role  for 
mandamus  to  the  Registrar  to  register  this  memorial,  that  the  full  description  of  tli 
premises  was  taken  from  the  lease.     Held, 

That  the  memorial  did  not  comply  with  the  requirements  of  stat  7  jinn,  c.  SO.  f.  6«  i 
it  did  not  shew  that  the  premises  were  described  in  such  manner  aa  the  aame  were  expresH 
in  the  deed  to  be  registered,  or  in  the  lease  thereby  referred  to. 

Where  the  deed,  of  which  a  memorial  is  to  be  registered,  is  indorKd  on  an  earlier  deH 
it  is  not  sufficient  to  describe  the  premises  by  such  memorial,  in  tbe  terma  naed  in  lA 
earlier  deed,  without  express  reference  to  it,  if  the  deed  to  be  registered  describes  tl 
premises  simply  by  reference  to  the  earlier  deed. 

(a)  The  words  in  brackets  were  introduced,  and  the  word  **caoccn 
ing  '*  omitted,  in  a  second  memorial  tendered  to  tbe  Registrar  after  tt 
,  discharge  of  this  rule.     See  post,  p.  982. 


7JADELEY,  in  last  Easter  term^  obtuned  a  rn 
calling  upon  the  Registrar  of  deeds,  conveyances  ai 
wills  for  the  county  of  Middlesex  to  shew  cause  why 
mandamus  should  not  issue,  commanding  him  to  regist 
the  memorial  of  a  certain  indenture  of  assigmnent  &c 
The  affidavits  in  support  of  tbe  rule  stated  that  oi 
of  tbe  deponents,  an  attorney,  had  received  instructioi 
from  Joseph  Binns  to  register  an  indenture  of  aarigi 
ment,  dated  5th  July  1845,  between  one  Miliar  of  oi 
part  and  Binns  of  the  other,  indorsed  on  aa  indenta 
of  lease  of  the  same  premises,  dated  31st  December  184 
A  copy  of  the  memorial  was  annexed,  and  was  i 
follows,  with  the  omission  of  the  words  indaded  i 
brackets  (a). 

MiUar  1 «  A  memorial  to  be  registered,  pursuant  to  a 
act  of  parliament "  &c.,  *'  of  an  indenture  [( 
assignment],  dated  5th  day  of  Jtdy  1845,  and  mad 


to 
Binns, 


'] 
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between  Robert  James  Millar ^  of  &c.,  **  of  the  one   QueerCi  Bench. 

part,  and  Joseph  Binns,  of"  &c.,  "of  the  other  part, — 

concerning  [assigning]  all  that  brick  messuage  or  tene-  ^  v."'' 
ment,  out-offices  and  premises,  with  the  appurtenances,  ^iwpws*x? 
situate,  lying  and  being  in  King  Street,  in  the  parish  of 
Hammersmith,  in  the  county  o{  Middlesex,  late  in  the 
tenure  or  occupation  of  William  FeJby,  linen  draper, 
and  now  of  the  said  Robert  James  Millar:  together 
with  all  outhouses,  buildings,  yards,  ways,  paths,  pas- 
sages, waters,  watercourses,  easements  and  appurtenances 
to  the  said  messuage  or  tenement  and  premises,  or 
any  part  thereof,  belongmg  or  in  anywise  appertaining, 
[by  the  description  of  '  the  messuage  or  tenement,  out- 
offices  and  premises,  comprised  in,  and  demised  by,  the 
within  written  indenture  of  lease,  with  t A  appurte- 
nances,*] and  which  said  indenture  [of  assignment  now 
memorializing],  as  to  the  execution  thereof  by  both  the 
said  parties  thereto,  is  witnessed  by  Harry  Ghrooby 
Rogers^  clerk  "  &c.,  **  of  &c.,  "  and  is  hereby  required 
to  be  registered  by  the  said  Robert  James  Millar.  As 
witness  his  hand  and  seal     R,  J,  Millar  (l.s.) 

"  Signed  and  sealed  in  the  presence  of 

Harry  G.  Rogers,  Edward  Chamberlaine,  clerk 
to  Mr.  Callow,  4.  College  HiU,  Solicitor."     * 

The  memorial  was  on  parchment,  duly  stamped,  and 
was  under  the  hand  and  seal  of  Millar,  the  only  grantor 
in  the  indenture  of  assignment:  and  its  execution  was 
attested  by  the  two  above  named  witnesses,  of  whom 
Rogers  was  the  only  witness  to  the  indenture  of  assign- 
ment. The  affidavit  further  verified  the  identity  of  the 
date,  and  the  names  &c.,  of  the  parties  and  witness 
specified  in  the  memorial,  with  those  in  the  indenture 
of  assignment.      It  stated,  further:   "  That  the  said 
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Volume  XV.  memorial  also  expresses  and  mentions  the  tenemenl 

'  and  hereditaments  conveyed  hj  the  said  indenture  c 

The  Qdbxv  assignment,  and  the  name  of  the  only  pariah  within  th 

RiGitTKAK  of  Baid  county  of  Middlesex  in  which  the  aame  are  lyii^ 

BfxoDLisn. 

and  being,  precisely  as  the  same  are  expressed  and  men 
tioned  in  the  said  indenture  of  lease  upon  which  th 
said  indenture  of  assignment  is  so  indorsed ;  such  hen 
ditaments  and  premises  being  only  referred  to,  in  tb 
said  indenture  of  assignment,  as  '  the  messuage  or  tcni 
ment,  oulH>ffices  and  premises,  OMnprised  in  and  dc 
mised  by  the  within  written  indenture  of  lease,  wit 
the  appurtenances.' " 

The  attorney  tendered  this  to  John  Bigg^^  E>q*>  di 
puty  and  chief  derk  at  the  Registration  (rfBoe,  and  ab 
offered  the  witness  Rogers  to  be  sworn,  and  tendera 
the  indenture  of  assignment  for  the  usual  indoTBemefl 
of  the  certificate  of  r^stration.  Mr.  Bigge  refnaac 
saying  that  a  new  form  of  memorial  had  been  adc^ 
in  such  cases,  four  years  since.  The  attomej  depose 
that,  since  he  had  been  admitted  in  1826,  he  had  n 
peatedly  registered  memorials  of  indorsed  deeds  in  th 
same  form  without  objection,  and  always  believed  i 
to  be  the  most  proper  form.  It  further  appeared  thai 
on  a  previous  day,  the  second  clerk  at  the  BegistratkM 
office  had  sent  to  the  attorney  a  lithographed  form  a 
the  proper  one  for  the  purpose,  of  which  ^the  feUowiiq 
is  a  copy  (a). 

.  <*  Form  of  memorUl  of  an  indoried  deed. 

to  «  A  memorial  to  be  regiftered  of  aa  indeatuie  dated  tbo  daj  ( 

"~~~'  18    ,  (indoraed  on  an  indenture  dated  the      daj  of     18    ,  nad 

Insert  the  date    between  A,  ^.  of  &c,  of  the  one  part,  and  C.  2>.  of  ftc,  of  the  otbi 
of  the  within 

(a)  The  form,  when  lent,  had  some  words  struck  oat  with  md  ial 
which  are  inclosed  in  square  brackets ;  and  some  words  were  inserted  ii 
red  ink,  which  are  here  priniad  in  itaUesi 


•I 

I- 

1 


XIV.  VICTORIA.  979 

part)  [A  meinorial  whereof  was  registered  on  the             day  of  QtieetCt  Bench, 

18    ,  B.     .           No.       ].     The  indenture,  of  which  this  is  a  memorial,  1850. 

is  made  between  the  therein  within  named  C  D.,  of  the  one  part,  and  ~~Z^r~ZJ 

JS,  F.,  of  &c.,  of  the  other  part ;  whereby,  for  the  considerations  therein  ^^ 

mentioned,  the  said  C  D.  did  assign  unto  the  said  B.  F,  all  and  singular  Rioistrak  of 

the  messuages  or  tenements,  and  other  hereditaments,  comprised  in  and  JViinDLntz. 

demised  by  the  herein  within  written  indenture,  with  the  appurtenances;  deed,  with  the 

and  which  premises  are  in  the  therein  within  writttn  indenture  described  P**,^^  thereto, 

......  »nd  their  de^ 

asJbUows ;  that  it  to  tay,  all  thai  [to  be  situate  in  the  parish  of  scriptions. 

in  the  county  of  Middletex},     To  hold  ftc.**  Here  insert  the 

description  of 
,  1  N       1  1  parcels  verba- 

Clarky  m  the  same  term  {May  7th)^  shewed  cause,  tim  as  in  the 
The  memorial  tendered  does  not  contain  what  is  re-  '"  ° 
quired  bj  stat.  7  Ann.  c.  20.  Sect  6  enacts  that  eyerf 
memorial  of  any  deed^  conveyance  or  will  '^  shall  ex- 
press or  mention  the  honors,  manors,  lands,  tenements, 
and  hereditaments  contained  in  such  deed,  conveyance, 
or  will,  and  the  names  of  all  the  parishes,  townships, 
hamlets,  precincts,  or  extra-parochial  places  within  the 
said  county  where  any  such  honors,"  &c.  ^^  are  lying  or 
being,  that  are  given,  granted,  conveyed,  devised,  or 
any  way  affected  or  charged  by  any  such  deed,"  &c., 
'^in  such  manner  as  the  same  are  expressed,  or  men- 
tioned in  such  deed,"  &c.,  "  or  to  the  same  effect"  The 
assignment  is  the  deed  to  be  registered;  and  the  pre- 
mises should  be  described  as  in  the  assignment:  whereas 
here  the  description  is  not  that  in  the  assignment, 
which  describes  only  by  reference  to  the  lease,  but  the 
description  contained  in  the  lease  itself,  which  is  not 
shewn  to  have  been  registered^  (He  was  then  stopped 
by  the  Court.) 

Badelet/y  contnL  The  memorial  satisfies  the  statute. 
The  affidavit  shews  that  this  form  has  been  long  used. 
It  follows  the  form  which  is  said  to  be  sufficient  by  Sir 
Edward  Suffden,   Vend.  8f  Pur.  972.  (Uth  ed.).     The 
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Voiufne  XK    assignment  does,  in  effect,  pass  the  precise  parcek  d 

L_  scribed  in  the  lease ;  and  it  does  so  by  reference  to  tl 

The  QuMK  ig^gg^  ["Lq^  Campbell  C.  J.  You  say  that  verba  rela 
RiouvKAK  of  ifiesse  videntur,  so  that  the  assiimQient  embodies  the  wor 
of  the  lease.]  It  does  sa  Besides,  the  risk  is  thro? 
by  the  statute  on  the  party  registering:  the  offic 
has  no  responsibility,  and  should  not  refuse  what 
^^  brought  to  the  said  office  "  by  the  party,  under  sect. 
It  has  been  decided  that  the  Registrar  is  not  justified 
rejecting  a  lithographed  memorial ;  Regina  v.  Registe 
of  Middlesex  (a).  [Lord  Campbell  C.  J.  It  is  his  do 
to  object  to  a  discrepancy  which  falls  under  his  notic 
Wightman  J.  Your  memorial  does  not  refer  to  the  i 
denture :  on  the  face  of  it,  it  appears  to  be  a  memori 
of  an  original  deed.  Lord  Campbell  C.  J.  Without  tJ 
existence  of  any  improper  motive,  it  would  be  in  & 
deceptive.]  The  object  of  the  statute  is  answered  whc 
the  registration  shews  what  property  is  dealt  witi 
[Lord  Campbell  C.  J.  Is  it  enough  to  name  partie 
dates  and  parcels?  Must  you  not  shew  whether  tl 
deed  is  a  feoffment,  bargain  and  sale,  &c  ?]  The  statui 
does  not  require  that.  [^Wightman  J.  The  liter 
words,  if  you  insist  upon  them,  are  not  complied  with 
The  words  *^  or  to  the  same  effect,"  in  s.  6.,  arc  si 
tisfied.  Sir  E.  Sugden  lays  down  that  it  is  ver 
incorrect  to  describe  the  parcels  by  reference;  Vem 
§*  Pur.  973.  (11th  ed.).  No  variance  is  introduce 
here.  The  form  tendered  by  the  officer  does  describ 
by  reference,  and  would  be  an  unsafe  precedent  i 
any  rate,  its  adoption  could  not  be  required  withou 
the  order  of  the  Lord  Chancellor  or  one  of  the  othc 

(a)  7  Q.  B,  156. 
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functionaries  named  in  sect  2.      Essex  v.  Baugh  (a)  Qu^n**  Bench, 

1850. 
shews  that  a  deed  which  has  not  been  duly  registered 1_ 

cannot,  for  the  purpose  of  registration,  be  re-executed     ■^***  Q^een 
with  firesh  witnesses.  r«giot»a»  of 

MlDOUMKX. 

Lord  Campbell  C.  J.  The  officer  had  no  right  to 
reject  this  memorial,  if  it  be  strictly  in  conformity  with 
the  statute :  but  I  think  it  was  not  so,  and  that  his  re- 
fusal was  therefore  proper.  The  comparative  merits  of 
the  two  forms  need  not  be  determined ;  for  by  refusing 
this  rule  we  do  not  compel  the  party  to  adopt  the 
form  proposed  by  the  officer.  I  have  no  hesitation  in 
saying  that  I  think  it  a  better  form  than  that  tendered 
for  registration :  still  I  do  not  found  my  judgment  on 
that.  However  long  the  form  which  was  tendered 
may  have  been  in  use,  the  officer,  on  finding  that  it  was 
erroneous,  was  right  in  insisting  upon  a  perfect  com- 
pliance with  the  statute. 

Patteson  J.  The  6th  section  speaks  of  the  lands 
&c  ^'  contained  in  such  deed,"  which  are  to  be  ex- 
pressed **  in  such  manner  as  the  same  are  expressed,  or 
mentioned  in  such  deed,"  **  or  to  the  same  effect."  Now 
the  description  in  this  assignment,  if  it  had  not  been 
indorsed  on  the  lease,  would  certainly  not  have  the 
same  effect  as  the  description  in  the  memorial :  and,  if 
the  effect  is  produced  by  means  of  the  reference,  the 
memorial  should  state  so. 

WiQHTMAN  J.  concurred  (ft). 

Bule  discharged. 

(a)  1  r.  ^  CoU,  Ch,  R.  620. 
(6)  £rle  J.  was  absent. 
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wummff  XV.         Sir  J.  Jenfis,  Attorney  Greneral,  in  last  Trhuty  ten 
'        obtained  a  role  nin  for  a  mandamus  to  the  Kc^istrar  I 


Tiw  Qonv  Twister  an  amended  memorial  of  the  same  indenture  < 
RrantnuAoC  assignment:  the  difference  between  the  amended  so 
the  former  memorial  was,  that  the  amended  memoria 
contained  the  words  between  brackets  (antd,  pp.  07( 
977.)9  and  omitted  the  word  ''  conceming."  It  wi 
stated  on  affidayit  ^^  that  the  eaid  memorial^  as  altered 
not  only  expresses  and  mentions  the  tenements  and  here 
ditaments  conveyed  by  the  indenture  of  assignment  o 
which  it  purports  to  be  a  memorial,  and  the  name  o 
the  only  parish,  within  the  county  of  Middlesex,  in  wfaid 
the  same  are  lying  and  being,  premsely  as  the  sanM 
are  expressed  and  mentioned  in  the  indenture  of  lestc 
upon  which  the  sud  indenture  of  assignment  is  indonadj 
but  also  sets  out  the  same  tonements  and  hereditameati 
verbatim  as  in  the  sidd  indenture  of  assignment^''  Mr. 
Biffffe  deposed  that  he  had  refused  to  roister  the 
amended  memorial  because  the  description  of  the  pre- 
mises assigned,  as  set  out  in  the  memorial.  Was  not 
contained  in  the  assignment  to  be  roistered ;  and  the 
lease  upon  which  the  assignment  was  indorsed,  and 
which  contained  the  description  inserted  in  the  memo- 
rial,  was  not  referred  to  with  any  certainty  of  date, 
names  of  parties  or  other  particulars  to  identify  the 
same.  This  want  of  particularity  was  excused  by  an 
affidavit  in  support  of  the  rule,  by  reference  to  cir- 
cumstances which  it  was  alleged  by  the  deponent  in- 
duced him  to  apprehend  that  further  disclosure  might 
expose  the  lease  to  the  danger  of  forfeiture.  In  the 
same  term  (a), 

Clark  shewed  cause.    The  memorial  is  still  imperfect. 

(•)  June  18th.     Before  Lord  Campieil  C.  J^  CUM^end  ErieJ%. 
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It  gives^  certainly,  a  sufBcient  desoription  of  the  pre-  Queen^s  JSenek, 

mises ;  and  it  appears  by  affidavit  that  thia  defloription   ^_ 

is  taken  from  the  lease.  But  the  lease  itself  is  not  ''^  QnM» 
registered ;  and  reg^tering  the  assignment  would  not  be  I^utrae  oT 
equivalent  to  registering  the  lease ;  Soneycatnb  v.  fFal^ 
dron  (a):  and  the  memorial  does  not  itself  state  that  the 
description  is  taken  from  the  lease ;  so  that  the  premisiBs 
are  not,  in  any  sens^  described  in  the  same  manner  a« 
in  the  deed  to  be  registered. 

Sir  J.  Jervis,  Attorney  General,  and  Badeley,  contri. 
The  deed  of  assignment  is  the  only  deed  to  bo  regis- 
tered; and  the  memorial  contains  every  particular,  as 
expressed  in  that  deed,  and  in  the  lease  therein  referred 
to,  respectmg  the  premises.  The  language  ot  stat 
7  Ann.  c.  20.  s.  6.  shews  the  anxiety  of  the  legislature 
to  dispense  with  unneoessary  disclosures ;  2  Sugd.  Vend* 
Sf  Pur.  971.  (11th  ed.).  It  has  for  some  time,  noto- 
riously, been  the  practice  of  the  Begistrar  of  Middlesex 
to  require  a  fuller  memorial  than  the  statute  prescribes  \ 
9  Jarman^s  Bj/thewood,  694,  note  (a)  (3d  ed.),  JVilsan 
on  Begistering  Deeds,  39.  [Lord  Cmnyf^U  C*  J.  The 
assignment  is  not  an  instrument  complete  in  itself;  it 
is  indorsed  on  the  lease,  and  refers  to  it.]  The  lease 
and  assignment  are  distinct  writings,  and  are  not  parts 
of  the  same  conveyanoe :  the  statute,  therefore,  doei 
not  authorise  a  reference  from  the  assignment  to  the 
lease  for  the  description  of  the  parcels;  2  iS't^^L  Vendn 
ft-i\<r.  973.  (11th  ed.> 

Cur.  adv.  puU. 

P^TTESON  J.  now  delivered  judgment. 

In  this  case  the  question  turns  upon  stat*  7  Ann, 

(a)  9  Ar.  1004. 
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Volume  XV.     c,  20.  8.  6.,  requiring  &c.   (see  p.  979.,  ante.)     The 
1_  deed  to  be  registered  was  an  assignment  of  a  lease,  in- 


The  Qanv     Jorsed  on  the  original  lease ;  and  the  description  of  the 
Reoutkar  of  premises  in  the  assi^^nment  was  in  effect  **  the  premises 

MWOLBSBZ.  ..... 

comprised  in  the  within  written  lease."  In  the  lease 
the  description  of  the  premises  was,  in  effect,  "  all  that 
brick  messuage  situate  in  Kinff  Street,  in  the  parish  of 
HammersmithJ'  In  the  memorial  tendered  for  registra- 
tion the  description  of  the  premises  was,  in  effect,  thus 
given :  '^  A  deed  of  assignment  assigning  a  brick  mes- 
suage, situate  in  King  Street,  in  the  parish  of  Hammer- 
smith, by  the  description  of  the  premises  in  the  within 
written  lease."  This  memorial  was  rejected,  as  not 
complying  with  the  clause  of  the  statute  above  set  out. 
The  description,  ^^a  brick  messuage,  situate  in  King 
Street,  Hammersmith,^^  is  not  contained  in  the  deed  to 
be  registered;  and  there  is  no  statement  in  the  memo- 
rial shewing  from  whence  it  was  obtained.  The  right 
of  the  Registrar  so  to  reject  is  now  brought  before  us 
for  decision. 

The  applicant  for  the  mandamus  shews  by  affidavit 
that  the  description  of  the  *^  brick  messuage,  situate  in 
King  Street,  Hammersmith^  was  taken  from  the  original 
lease  on  which  the  assignment  was  indorsed;  and  he 
contends  that  it  may  therefore  be  assumed  to  be  a  correct 
description  in  fact  of  the  premises  in  their  present  state. 
But,  as  the  Kegistrar  is  required  by  the  statute  to  see 
that  the  memorial  expresses  the  lands  contained  in  the 
deed  in  such  manner  as  the  same  are  expressed  in  such 
deed,  or  to  the  same  effect,  it  would  be  a  departure 
from  his  duty  to  allow  the  memorial  to  express  the 
lands  in  any  other  manner ;  and  he  has  no  authority  to 
try  by  affidavit  or  otherwise  whether  a  different  manner 
of  expressing  the  lands  from  that  contained  iu  the  deed 
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is  justified  either  by  the  actual  state  of  the  premises  or  Queen's  Bench. 
the  contents  of  some  other  deed.     The  rejection  of  the        ^^^^* 
memorial  in  question  was  therefore  right. 

We  do  not  intend  by  our  decision  to  require  that 
any  particular  form  of  memorial  should  be  adopted; 
but  the  form  oflfered  by  the  Registrar  appears  to  us  to 
comply  with,  and  not  to  exceed,  the  requirement  of  the 
statute.  In  the  case  of  a  second  deed  indorsed  on  a 
former  deed,  and  importing,  by  reference,  the  descrip- 
tion of  the  premises  from  the  former  deed,  it  appears 
to  us  necessary  that  the  particulars  of  the  description 
according  to  the  truth  should  be  given,  and  that  this 
would  not  be  done  unless  the  dates  and  parties  to  both 
deeds  are  specified,  together  with  the  description  from 
both  deeds.  In  such  a  case  the  deed  to  be  registered 
expresses  the  lands  by  reference  to  another  deed ;  and 
the  memorial  should  state  that  the  imported  description 
is  taken  from  the  source  referred  to. 

We  do  not  see  that  any  weight  is  to  be  attached  to 
the  objection  that  such  a  disclosure  might  lead  to  the 
detection  of  an  invalidity  in  the  title ;  for,  in  case  of 
titles  so  situated,  we  are  not  aware  that  our  decision 
would  have  any  further  effect  than  requiring  assign- 
ments to  be  made  in  some  other  mode  than  by  deed 
indorsed  importing  by  reference  a  description  from  the 
preceding  deed. 

This  being  an  application  against  a  public  officer,  im 
puting  to  him  misconduct  in  his  office,  we  think  that 
the  rule  should  be  discharged  with  costs. 

Bule  discharged  with  costs  (a). 

(a)  The  case  of  Trinity  term  and  vacation  is  reported  by  H*  Davisonf  Esq 
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The  Judges  who  usually  sat  in  Banc  in  this  Term 
and  Vaoatlon  were 

Lord  CaMPBBLL  0.  J.  WtQHTMAK  J. 

COLEBIDGE  J.  EbLE  J. 


MEMORANDA. 


LoBD  Cottet^amf  in  last  Trinity  yacation,  romped 
the  Great  SeaL  He  had#  before  bis  reeignatioD,  been 
advanced  to  the  dignity  of  a  Yisoount  and  Earl  of  the 
United  Kingdom  by  the  titles  of  Yisoount  CrowhurU, 
of  Crawhurst  in  the  county  of  Surrey y  and  Earl  of  Cat" 
Unham^  of  Cottenkam  in  the  county  of  Cambridge. 

Lord  LangdaUy  Master  of  the  Rollsi  The  Vice  Chan- 
cellor of  England  and  Mr.  Baron  Rolfe  were  appointed 
(Jtins  19th)  Keepers  of  the  Great  SeaL 

In  the  same  vacation  {July  15th)^  the  Great  Seal 
was  delivered  to  the  Right  Honourable  Sir  Thomas 
fVilde,  Lord  Chief  Justice  of  the  Court  of  Common 
Pleas ;  and  he  was  raised  to  the  dignity  of  a  Baron  of 
the  United  Kingdom  by  the  title  of  Baron  Truro,  of 
Bowes  in  the  county  of  Middlesex* 
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Sir  John  Jervis,  Knight,  Her  Majesty's  Attorney  QtMni*«  Bench. 

General,  was  appointed  Chief  Justice  of  the  Court  of * 

Common  Pleas,  having  first  been  called  to  the  degree 
of  Seijeant  at  Law,  when  he  gave  rings  with  the  motto 
^*  Venale  nee  auro^  He  was  afterwards  sworn  of  the 
Privy  Council. 

Sir  John  Bamilfyy  Elnight,  Her  Majesty's  Solicitor 
General,  was  appointed  Attorney  General :  and 

Alexander  James  Edmund  CocUnim,  Esquire,  was 
appointed  Solicitor  General,  and  received  the  honour 
of  Knighthood. 

In  the  same  vacation  Sir  Launeelot  Shadtoell,  Vice 
Chancellor  of  Englandy  died.  Mr.  Baron  Rolft  was 
thereupon  appointed  to  the  office  of  a  Vice  Chancellor 
of  the  Court  of  Chancery  in  England^  and  was  sworn 
of  the  Privy  Council.  He  was  afterwards  raised  to  the 
dignity  of  a  Baron  of  the  United  Kingdom  by  the  title 
of  Baron  Cranworthy  of  Cranworth  in  the  county  of 
Norfolk. 

In  the  ensuing  Michaelmae  term,  Samuel  Martin,  of 
the  Middle  Temple,  Esquire,  one  of  Her  Majesty's 
Counsel,  was  appointed  a  Baron  of  the  Court  of  Ex- 
chequer, having  first  been  called  to  the  degree  of  Ser- 
jeant at  Law,  when  he  gave  rings  with  the  motto 
^Lahore/'  He  afterwards  received  the  honour  of 
Knighthood. 

In  the  same  term  Mr.  Serjeant  Allen  and  Mr.  Ser- 
jeant Wilkins  received  patents  of  precedence  to  practise 
within  the  bar,  and  to  take  rank,  the  former  next  to 
Kenneth  Macaulay,  Esquire,  the  latter  next  to  Mr. 
Seijeant  Allen. 

And  Robert  Miller,  of  the  Middle  Temple,  Esquire, 
was  called  to  the  degree  of  Serjeant  at  Law,  and  gave 
rings  with  the  motto,  "  Honeste  niti.^ 
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The  wife  of  a 
plaintiff  cannot 
claim  to  ma- 
nage the  cause 
for  him  at  nisi 
print,  he  being 
absent  and  in 
custody. 

And,  where 
the  Judge  re- 
fused, in  such 
a  case,  to  hear 
the  wife  as  ad« 
vocate,  and,  the 
husband  not 
appearing  in 
person  or  by 
attorney,  a  non- 
suit was  di- 
rected, the 
Court  refused 
to  set  the  non- 
suit aside. 

But,  per 
Lord  datmp^ 
bell  C.  J.,  in  an 
application 
directly  con- 
cerning liberty, 
A3  raotion  for  a 
liabt'as  corpus, 
the  wife  may 
be  heard  on 
behalf  of  her 
husband. 


CoBBBTT  against  Hudson. 

THIS  was  an  action  against  the  keeper  of  the 
Queen's  prison  for  a  false  return  to  a  habets 
corpus.  On  the  trial,  before  Pollock  C.  B.,  at  the  kst 
Surrey  assizes,  the  plaintiff,  who  was  in  custody,  did 
not  appear  by  either  counsel  or  attorney,  or  in  person ; 
but  his  wife  appeared,  and  proposed  to  conduct  the 
cause  on  his  behalf.  The  Lord  Chief  Baron,  after  con- 
ference with  Erie  J.,  refused  to  permit  this ;  and  the 
plidntiff  was  nonsuited,  no  one  appearing  to  represent 
him. 

The  plaintiff  in  person  now  moved  that  the  nonsuit 
might  be  set  aside,  and  a  new  trial  had. 

Lord  Campbell  C.  J.  We  cannot  say  that  the 
Lord  Chief  Baron  was  wrong  in  refusing  to  hear  the 
wife  of  the  plaintiff  as  an  advocate.  The  nonsuit  was 
regular.  The  plaintiff  was  called,  and  appeared  neither 
by  counsel  or  attorney  nor  in  person;  but  his  wife 
churned  to  appear  for  him.  The  question,  therefore,  is 
whether,  as  of  right,  the  wife  of  a  party  may  insist  on 
appearing  on  his  behalf  in  a  civil  cause.  There  is  no 
such  rule  in  a  civil  suit.  The  first  day  I  sat  here, 
Mrs.  Cobbett  desired  to  make  a  motion  on  behalf  of 
her  husband  for  a  habeas  corpus;  and  I  heard  her 
without  the  smallest  scruple,  as  my  illustrious  prede- 
cessor Hale  heard  the  wife  of  John  Bunyan  (ft).     On 

(a)  Ex  parte  Cobbeti,  ant^,  p.  181,  note  {by, 
(6)  See  p.  181,  note(c),  ant& 
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each  of  those  occasions  the  liberty  of  the  subject  was  QueenU  Bench. 

in  question;  and  in  such  a  case  great  inconvenience  ' 

might  arise  from  refusing  to  hear  the  wife,  or  any  per-  Comitt 
son,  on  behalf  of  the  party  who  was  under  restraint.  Hudsok. 
But  a  proceeding  at  nisi  prius  is  very  different :  there  can 
be  no  similar  necessity  there  for  the  wife's  appearance  as 
counsel  to  conduct  the  cause  for  her  husband.  There 
would  at  least  be  opportunity  for  applying  to  a  gentle- 
man of  the  bar ;  and  we  know  that  on  such  an  occasion 
any  member  of  the  bar  would  come  forward  without  an 
honorarium,  and  see  justice  done.  And  this  would  be 
much  better  than  that  the  wife  of  a  party  should  come 
into  Court  to  wrangle  at  nbi  prius,  and  engage  in 
scenes  inconsistent  with  the  character  of  her  sex.  I 
think  the  Lord  Chief  Baron  and  my  brother  Erie  did 
right. 

Coleridge  J.     I  am  of  the  same  opinion,  and  for 
the  same  reasons. 

WiGHTMAN  and  Erle  Js.  concurred. 

Rule  refused. 
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Ttietdai,,        Esther  AbbbdbeNi  Ezecutrix  of  Adam  Abir* 

November  5th. 

DESK,  against  Jebdan,  Ibwin  and  Ainswoeiu 


nHIPSON  movedi  on  behalf  of  the  two  last  named 
parties  (8ureties)|  for  a  rule  to  shew  cause  why 


An  annuitj 
was  granted 
in  conuder- 
ation,  as  the 

deed  suted,  of  the  annuity  deed  and  warrant  of  attorney  after  men- 
the  tiine*to  the  tioued  should  uot  be  delivered  up  to  the  defendants  to 
motor  owed  ^  Cancelled,  and  why  the  judgment  entered  up  on  the 
attorn^  who  w^^"*°t  of  attorney  should  not  be  set  aside,  on  the 
dl^'^d^i^fid  8?"^^^^  ^^^  V^^  ^f  *^®  purchase  money  of  the  annuity 
for  both  parties  had  been  rctumcd,  or  part  of  the  consideration  money 

in  the  an* 

nuity  trans.  retained  The  motion  was  made  on  the  affidavit  of 
deed  was  exe-     Jetdauy  which  Contained  the  following  among  other 

cuted  and  the 

money  paid  by    Statements. 

Se  SiJ^f^y?        By  indenture  of  22d  AfHl  1842,  between  Jerim  of 

office.    Just      ^jjg  g^|.  pjy^  Irvoin  and  Ainswortk  of  the  second  part, 

before  execu-  r       '  r      ' 

tion,  the  attor-    anfl  the  testator  of  the  third  part,  Jerdan  inranted  to 

ney(whohad  ^  .  . 

the  testator  an  annuity  of  130/.  for  ninety  nine  years  if 


sugfi^ested  the 
borrowing  of 
700iL  on  an- 
nuity) took 
the  grantor 
aside,  and  told 
him  that  the 
delivery  of  the 
money  must  be 
formally  done 
to  make  the 
thing  valid. 
The  money 


Jerdan  should  so  long  live :  and,  for  securing  payment, 
Jerdauy  Irwin  and  Ainsworth  gave  their  warrant  of  at- 
torney of  the  same  date  to  confess  judgment  against 
them  or  either  of  them,  jointly  or  severally,  for  1400/. 
and  costs  of  suit.  The  consideration  for  the  annuity 
was  stated  in  the  deed  to  be  700/.  received  at  the  time 

vas 
then  paid  to 

the  grantor,  on  his  executing  the  deed  ;  but,  immediately  afterwards,  and  before  leanng 
the  house,  the  grantor,  at  tlie  attorney's  request,  paid  the  attorney  400^  of  the  700^,  io 
discharge  of  the  400/.  due  to  him,  and  of  costs  and  expenses  on  the  annuity  transaction. 
The  grantor  afterwards  stated  on  affidavit  that  he  could  not  have  left  the  house  without 
making  this  payment. 

Held,  that  such  payment  of  a  debt  and  expenses  bon4  6de  due  was  not  a  retaining  or 
returning  of  the  consideration  money  within  sut  53  G,3,  c.  141.  s,  6.,  and  did  not  ^cct 
the  validity  of  the  grant. 
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by  J^doH.     A  memorial  (of  whioh  a  certified  copy  ao-  Queen's  Bench, 

companied  the  affidavit)  was  enrolled,  and  judgment  ' 

signed.  Aberdeen  died ;  and  his  executrix  caused  the  Abirosiv 
judgment  to  be  reviyed  by  sci.  fiEt  In  July  1849,  Jerdan  Jsrdan. 
became  bankrupt,  having  paid  the  annuity  up  to  that 
time.  The  sureties  were  then  threatened  with  proceed- 
ings to  enforce  payment  of  arrears.  The  facts  on  which 
the  sureties  grounded  this  motion  were  stated  as  follows. 
Jerdan  deposed  ^^  that,  before  and  at  the  time  of  the 
grant  of  the  said  annuity,  the  said  Mr.  James  Gibbe, 
then  of  42  Jermyn  Street,  in  the  county  of  Middlesex, 
attorney  at  law,  and  who  is  mentioned  in  the  said 
memorial,  acted  as  the  attorney  both  of  this  deponent 
and  of  the  said  A.  Aberdeen  in  and  about  and  in  rela- 
tion to  the  grant  of  the  said  annuity,  and  prepared  in 
his  office  the  said  annuity  deed  and  warrant  of  attorney. 
That  deponent  at  that  time  was  indebted,  or  stood  in- 
debted in  the  form  of  bills,  to  the  said  J.  Gibbe  in  the 
sum  of  400^  or  thereabouts  upon  deponent's  accept*- 
ances  and  other  bills  of  exchange  to  which  deponent 
was  a  party ;  and  deponent,  to  the  best  of  his  recoUec^ 
tion,  says  that  the  said  J.  Gibbt  first  proposed  that  de- 
ponent should  borrow  700iL  by  way  of  annuity  of  the 
said  A.  A. :  and  deponent  says  that  said  A.  A.  was  a 
client  of  the  said  J.  Gibbs,  and  had  saved  money  in 
the  service  (he  believes)  of  Lord  Foley.  That  the  said 
J,  Gibbs  acted  as  solicitor  to  both  parties  in  the  trans- 
action of  the  said  annuity,  which  was  completed  at  the 
office  of  the  said  J.  Gibbs,  he  being  present  at  that 
completion.  That,  just  before  the  said  deed  of  an- 
nuity and  warrant  of  attorney  were  executed,  the  said 
J.  Gibbs  called  this  deponent  alone  into  another  room 
at  his  said  house  42  Jermyfi  Street,  and  stated  to  de- 

3x2 
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ponent  that  the  delivery 
mally  done  to  make  the 
returning  into  the  Bud 
where  the  stud  A.  Aberd 
nuity  and  warrant  of  att 
hy  deponent,  and  attestei 
in  the  said  niemorial;  ai 
handed  over  to  deponent 
by  the  stud  J.  Gibbi;  hx 
diately  afterwards,  and  1 
J.  Gibbs's  house,  he,  de[ 
said  J.  Gibbs,  gave  back  i 
the  said  sum  of  700^  bo 
ment  of  the  sud  aeceptan 
by  said  J.  Gibba,  and  up( 
and  also  in  payment  of  i 
tion  to  the  Bud  annuity  ti 
took  away  with  him  out 
received  by  deponent  aB 
annuity  the  sum  of  300/. : 
says  that  deponent  could  n 
house  without  first  satisfy 
demand  on  the  sud  tnlU 
against  deponent  on  the  bs 
out  of  the  said  sum  of  7( 
Mud  annuity  so  nominally 
also  the  said  expenses  att 
said  securities." 


JViipson  contended  tha 
the  4007.  had,  in  effect,  bd 
the  meaning  of  etat  53  G 
seeming  jmymcnt  of  it  to 
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sequent  transaction,  was  a  mere  juggle.     [^Coleridge  J.    QueetCs  Bench. 

What  evidence  is  there  of  a  contrivance  with  Aberdeen  >*  ] ! 

The  grantee  is  answerable  for  the  act  of  his  agent:  »«^o«k» 
Williamson  v.  Goold  {a)  is  an  authority  as  to  this,  and  J«*dan. 
on  the  case  generally.  \Erle  J.  The  decision  there 
turned  upon  the  nature  of  the  charges  made  by  Howard 
and  Gibbs  in  the  particular  case.  If  the  party  who 
pays  and  receives  back  is  not  only  agent,  but  actual 
creditor  in  proprifl  person^,  and  says  **  now  pay  me," 
is  the  grantee  answerable?]  Where  the  transaction  is 
merely  a  colour  for  paying  less  than  the  nominal  con- 
sideration, it  makes  no  difference  that  the  money  is  ^ 
formally  handed  over  and  remains  a  short  time  in  the 
grantor's  hands.  [^fVighiman  J.  What  line  do  you  draw 
as  to  time?  Suppose  he  has  the  money  two  hours.] 
Gorton  v.  Champneys (b)  is  another  strong  authority; 
and  (jalton  v.  Porter  (c)  was  decided  soon  after,  in  con- 
formity with  it.  [Lord  Campbell  C.  J.  In  Gorton  v. 
Champneys  (b)  the  siun  taken  back  was  not  considered  a 
bon&  fide  debt.  £rle  J.  The  transaction  was  a  com- 
plicated mystery,  and  seemed  a  fraud  of  the  firm  which 
took  back  the  money.  Wightman  J.  You  do  not,  here, 
suggest  bad  faith  or  exorbitancy.]  The  money  was  not 
really  handed  over ;  or,  if  not  retained,  it  was  returned. 
[Lord  Campbell  C.  J.  The  return  meant  by  the 
statute  must  be  without  consideration,  not  for  an  ac- 
tual debt]  The  application  here  is  by  sureties,  who 
are  entitled  to  the  most  favourable  consideration  which 
circumstances  will  admit. 


(o)  I  Bmg,  2S4.  (6)  1  Bifig.  287. 

(c)  2  Bmg,  370. :  Finley  ▼.  Gardner^  6  B,  (;  C  16*5.,  was  also  decided 
on  the  authority  of  IfiUianuon  v.  Goold  and  Gorton  v.  Champneys, 
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Lord  Campbell  C.  J.  The  Court  oannot  hold  that 
all  grants  of  annuity  in  which  Howard  and  GMi  tre 
the  agents  must  be  set  aside.  We  must  look  at  the 
particular  statements  in  every  case.  There  was  no 
return  of  the  purchase  money  within  the  atatute,  if  a 
just  debt  was  Toluntarily  discharged  out  of  that  sum. 
And  there  was  no  retainer,  because  the  whdb  was  paid 
to  the  grantor.  The  transaotion  was  only  a  Tohutaiy 
payment  of  a  debt  by  him.     There  will  be  no  mle. 


CoLBRiDOB,  WiQHTMAN  and  Erlb  Jb.  OODGUmd. 

Bulo  rsfiiaed  (c)k 

(a)  Mention  was  made,  during  tbe  argument,  of  Stand  ▼.  Lord  Jhm^- 
Ay,  decided  in  this  Court  In  TVtiitry  vaanion  1S49:  iHrt  Ibt  cms  «» 
said  to  be  unreported,  and  was  not  farther  noticed.     There  a  noCieB  wsi 
made  to  set  aside  an  annuity  deed,  on  tbe  ground  that  part  of  tbe  oqb- 
Sideration  monej  had  been  returned.     Sit  J.  Mftis,  Attorocj  Genera),  sod 
Ma^ard  shewed  cause,  in  Hiktrif  term  (/omMfy  29tb)   1S49,  bafat 
Lord  Denman  C.  J  ,  PaM^soa,  Coieridge  and   fVigkimtm  Js. ;  and  Sir  F, 
Tfiesiger,  Butt  and  Peteridmff  supported  the  rule.     Tbe  Court  took  tine 
for  consideration,  until  Trimhf  mcation  1849,  when  the  rule  was  made 
absolute,  on   the   ground  that  the  grantee,  after  paying  the  purcbatt 
money,  had  received  back  233il,  claimed  by  him  as  a  debt  from  tbe 
grantor,  but  not  mentioned  in  the  memorial  as  part  of  the  debt  or  coo- 
sideration  for  which  the  annuity  was  granted.     This  sum,  which  tbe 
grantor  acknowledged  to  be  due  from  him  to  the  grantee^  was  the  anoaat 
of  two  years*  premiums  which  the  grantee  had  paid  to  keep  up  a  policy 
of  insurance  on  the  life  of  the  Duke  of  Beaufort.     The  grantee  h^  tbe 
policy  as  part  of  his  security  for  a  debt  of  3000^  due  to  him  /rasi  ibe 
grantor  for  money  lent,  and  which  formed  part  of  the  consideralieo  of 
the  annuity.     Tbe  judgment  (deliTcred  by  Patteson  J.,  Jufy  5tfa,  1849) 
iha  as  follows,  as  to  this  point 

^  In  ^pril  1848,  an  intimation  was  given  by  tbe  dtfendam  Id  the 
plaintiff's  executors,  that  he  was  desirous  to  radtsm  what  remained 
(1050/.)  of  an  annuity  granted  many  years  before,  on  receiring  back 
certain  policies  of  insurance  on  the  life  of  the  defendant,  and  of  the  Duke 
of  Beaufiri  his  surety.  The  executors  asserted  that  tbc^  wore  ttndtf  no 
obligation  to  return  the  policies,  the  grantee  at  tbv  annuity  having  paid 
the  premiums,  and  being  in  fact  the  assignee  of  liie  poUdcai  wfaidi  tmt 
deposited  in  tbe  Master's  office  for  the  purpose  of  an  amicat)le  Chaneeiy 
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ment  of  the  premiums  by  the  defendant  or  by  Mr.  Bland,**  **  The  con- 
sideration on  the  face  of  the  memorial,  and  in  the  deed,  is  an  existing 
debt  of  SOOOL  to  Mr.  Bland^  sfcured  by  a  bill  of  nrbangt  overdue,  and 
a  judgment  on  a  warrant  of  attorney,  which  bill  of  exchange  was  can- 
celled, and  on  which  judgment  satisfaction  was  entered ;  and,  further, 
50001.  in  bank  notes.  A  policy  on  the  life  of  the  Duke  of  BeavJbH  had 
been  effected  in  respect  of  that  prvTioua  debt  of  8000^  ;  and  Bland  had 
paid  two  years*  premium  on  it,  amounting  to  QSSL  Both  Ford  and  Lord 
jilvanley  swear  that,  at  the  time  of  the  execution  of  the  annuity  deed  in 
quMtloii^  SUmd  elainwd  to  bo  n^d  thai  SA8^>  and  that  noMs  to  that 
adMunt  wertt  returned  to  ham  at  tbo  thBe,  being  part  of  the  Identical 
notes  which  he  had  just  handed  to  the  defendant  in  payment  of  the  50002. 
This  was  in  May  1836.  Bland  is  dead ;  and  Mh  ffarriKm  his  attorney 
(who  bowtftr  Wit  iMt  piMont  at  tbii  triftioetioo)  alio  died  Juit  before  the 
motion  was  made.  The  fact,  however,  is  distinctly  sworn  to,  and,  ac- 
cording to  all  the  authorities,  would  bring  the  case  within  the  sixth  sec- 
tion of  the  act    The  rule  most  therdbn  be  abiolnte,  to  wtt  tald^  *  ftc. 


1850. 


AsamncEN 

V. 

JxaoAK. 


Lloyd  against  Howard. 


Wednesday, 
November  6th. 


A  8STJMPSIT  agaiiMt  the  acceptor  of  a  bill  of  ex-  Assumpsit  by 

JljL  indorsee  against 

change^  drawn  by  one  Chichestery  payable  to  his  acceptor,  averr- 
order,  by  him  indorsed  to  one  MiUan,  and  by  him  mem  by 
indoraed    to  the  plaintiff.     Pleas :   traversing   1.  de-  and  by  m.  to 
fendant's  acceptance;    2.   Chichester's  indorsement  to  {^I'veJlfng^T' 
Milim;  3.  MltmCB  indorsement  to  plaintiff.    On  which  '"ThTTr"^ 
traverses  issues  were  joined.  5*""**  ^**»^  ^^® 

"  drawer  wrote 

On  the  trial)  before  IVightman  J.,  at  the  MiddUiw  his  name  on 

the  bill  and 
handed  it  to 
1/.,  that  y.  might  get  it  diseounted,  which  was  not  done ;  and  that  plaintiff  received  it 
ftwa  Af. »  when  overdue,  and  without  consideration. 

Held,  that  tliere  was  no  indorsement  by  drawer  to  Af.,  and  that  defendant  was  entitled 
to  have  the  verdict  entered  for  him  on  the  issue  as  to  that  indorsement,  plaintiff  not  being 
A  bon4  ftde  holder. 

Semble,  per  Lord  Campbell  C.  J.,  that,  if  plaintiff  had  been  a  bona  fide  holder  before  matu- 
rity, defendant  would  have  been  precluded,  as  against  him,  from  requiring  further  proof  of  a 
prior  indorsement  than  the  proof  of  handwriting;  and  that,  oti  tfab  supposition,  the  issue 
as  to  ikf.*s  indorsement  ought  to  have  been  found  for  plaintiff. 

3  T  4 
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r^hoM  XV.    sittings  after  Michaelmas  term,  1849,  the  jury,  iaan- 
*       8wer  to  questions  from  the  learned  Judge,  found  that 


Lloto  ^g  jjjii  y^^  drawn  by  Chichester  and  accepted  by  de- 
HowA»D.  fendant;  that  Chichester  wrote  his  name  on  the  bill, 
mftlnng  it  payable  to  the  order  of  Milton^  and  handed 
it  to  him  that  he  might  get  it  discounted:  and  thtt 
Milton  never  did  get  it  discounted,  but  wrote  his  name 
on  it,  and  handed  it  to  the  pluntiff  without  value  and 
after  it  was  overdue.  The  learned  Judge  directed  the 
verdict  to  be  entered  for  the  plaintiff  on  the  first  issue, 
and  for  the  defendant  on  the  second  and  third  issues. 

Shee  Serjt,  in  last  Hilary  term,  obtained  a  rule  ni^ 
for  a  new  trial  on  the  ground  of  misdirection, 

Keane,  in  this  term  {November  4th),  shewed  canse. 
The  averment  of  an  indorsing  does  not  mean  a  mere 
Mrriting  of  the  name  on  the  back  of  the  bill,  nor  even  a 
writing  of  the  name  and  handing  over  the  bill,  but  a 
transfer  by  indorsement  of  the  property  in  the  bill; 
Marston  v.  Allen  (a\  Bell  v.  Lord  Ingestre  (6).  Here  no 
property  passed  either  to  Milton  or  to  the  plaintiff;  it 
would  have  been  so  held  in  an  action  of  trover ;  Gof' 
gerley  v,  Cuthbert  (c).  The  facts  found  would  have  been 
a  defence  under  the  old  general  issue.  It  is  said,  how- 
ever, that,  since  the  New  rules,  this  defence  should  be 
pleaded  specially  by  way  of  confession  and  avoidance  of 
the  indorsement  No  such  plea  could  be  framed  so  as 
not  to  be  open  to  a  special  demurrer,  as  being  an 
argumentative  traverse  of  the  indorsement ;  Jones  y. 
Corbett{d).  Had  the  plaintiff  been  a  bona  fide  holder 
for  value,  there  could  have  been  no  defence;  but  he 

(a>  8  i/.  ^  Jr.  494.  (6)  12  Q.  B.  SI7. 

(c)  S  New  Bep.  170.  {d)  2  d  B,  8S8. 


T. 

IIOWARU. 
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took  the  bill  overdue  and  without  value,  which  dis-  QueenU  Bench. 
tinguishes  the  present  case  from  Hayes  v.  Caulfield{a) 
and  Mtisgrave  v.  Drake  (jb). 

Shee  Seijt.  and  Hawkins,  contrd..  There  is  no  con- 
troversy aj3  to  the  principles,  but  only  on  their  applica- 
tion. An  indorsement  consists  in  writing  the  name 
and  delivering  the  bill  with  intent  to  pass  the  property. 
The  facts  here  should  have  been  pleaded,  confessing  an 
intent  to  pass  the  property,  and  avoiding  it  by  alleging 
that  the  supposed  transfer  was  fraudulent,  or  without 
consideration.  The  plaintiff  could  then  have  traversed 
the  alleged  fraud.  On  the  facts  as  found,  it  is  clear 
that  Milton  intended  to  transfer  the  property  to  the 
plaintiff,  for  an  improper  purpose  it  is  true,  and  in  a 
manner  which  might  have  furnished  ground  for  a  plea; 
but  still  there  was  an  indorsement  in  fact.  And 
Chichester  also  intended  to  give  Milton  dominion  over 
the  bilL  [JSrle  J.  According  to  the  finding  of  the 
jury,  Chichester  wrote  Milton^s  name  on  it,  and  gave  it 
to  him  for  a  special  purpose  not  complied  with,  namely, 
to  get  it  discounted.  It  was  no  more  intended  to  give 
Milton  property  in  it,  than  to  give  a  servant  property 
in  a  cheque  with  which  he  is  sent  to  the  bank  to  get 
money.]  If  the  plaintiff  had  been  a  bon&  fide  indorsee 
from  Milton,  he  would  clearly  have  been  entitled  to  re- 
cover ;  yet,  if  the  direction  be  correct,  he  would  have 
been  defeated  on  the  traverse  of  the  indorsement  to 
Milton.  [Lord  Campbell  C.  J.  A  bon4  fide  holder  of 
a  bill  of  exchange  may  make  title  through  a  person  who 
has  none,  through  a  thief,  for  instance ;  yet  that  does  not 

(a)  5  Q.  B.  81.  (6)  5  Q.  B.  185. 
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make  the  thief  an  indorsee.  Here  the  jury  find  that 
the  plaintiff  is  not  such  a  holder ;  and  the  facts  would 
no  doubt  have  formed  a  good  defence  under  the  old 
plea  of  Non  assumpsit.  There  is  some  difficulty  in  the 
question  whether  we  can  get  at  the  justice  of  the  case 
on  these  pleadings.] 

Cwr.  adv.  imlL 


Judgment  was  now  given  as  follows. 


Lord  Campbell  C.  J.  In  this  case  the  defendant 
clearly  had  a  defence,  good  both  in  law  and  in  justioe ; 
but  we  doubted  whether  there  was  a  proper  plea  to 
raise  it ;  and  on  that  point  took  time  to  consider.  I  am 
happy  to  think  that  on  one  issue  at  least  the  defendant 
is  entitled  to  retain  his  verdict>  as  there  was  no  in- 
dorsement from  ChichesteTt  the  drawer  of  the  bill,  to 
MUton.  Had  the  plaintiff  taken  the  bill  before  it  was 
due>  for  value,  and  without  notice,  so  as  to  be  a  bona 
fide  holder,  he  might  have  sued  the  acceptor  and  re- 
covered ;  and  I  think  the  defendant  in  that  case  could 
not  have  entered  into  the  question  how  Milton  got  the 
bill  from  Chichester  ;  for  bills  are  by  the  law  merchant 
negotiable ;  and  the  bon&  fide  holder,  who  takes  before 
the  bill  is  due,  for  value  and  without  notice,  may  recover 
without  further  proof  of  a  prior  indorsement  than  b}' 
proving  the  handwriting.  But  here  the  jury  have  found 
that  the  bill  was  taken  by  the  plaintiff  from  MUton 
when  it  was  overdue,  and  without  consideration :  there- 
fore he  took  it  subject  to  the  equities  and  disabilities 
attaching  on  it  in  the  hands  of  the  person  from  whom 
he  took  it:  for,  as  Lord  Ellenhorough  expressed  it, 
the  bill  came  to  him  disgraced.     For  theee  reasons, 
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on  which  I  speak  for  myself  alone,  I  think  that  the  (lmen*$  BmcJk. 

plaintiff  was  bound,  on  the  traverse  of  the  indorsement _[ 

to  Miltouy   to  prove   such   an  indorsement  as  Milton        Ltoto 
himself,  if  plaintiff,  must  have  proved ;  for  the  plaintiff      Howam). 
stands  in  the  shoes  of  Milton* 

Now,  as  between  Milton  and  Chiehuter,  the  alleged 
indorser,  there  was  no  indorsement.  An  indorsement 
requires  that  there  shall  be  a  delivery  of  the  bill  with 
an  intent  to  make  the  person  to  whom  it  is  indovMd 
owner  of  the  bill ;  a  party  to  the  bill ;  and  transferee 
of  the  property  in  it  There  is  no  indorsement  if 
the  holder  merely  writes  on  the  bill  a  direotion  to 
pay  it  to  another  person,  and  the  other  person  gets 
possession  without  the  holder's  consent.  Nor  is  there 
any  indonvement,  though  the  holder  give  that  person 
possession  of  the  bill,  if  the  delivery  be  merely  for 
a  eolliiteral  purpose>  and  without  the  intention  to  make 
him  transferee  of  the  property  in  the  bill.  Iii  the  pre^ 
sent  case  the  facts  ail  between  Chic/iester  and  Milton 
were  of  this  kind.  Therefore  I  think  there  was  no 
indorsement  from  Chichester  to  Milton ;  and  the  verdict 
on  the  second  issue  was  rightly  found,  and  ought  not 
to  be  disturbed. 

On  the  other  issue  I  have  considerable  doubts ;  for 
Milton  did  intend  to  give  the  plaintiff  a  title  to  the 
T)iU,  and  to  make  him  a  party  to  it,  and  to  give  him  a 
right  of  action  on  it :  so  that,  as  between  Milton  and 
the  plaintiff,  there  was  an  indorsement.  But,  if  the 
defendant  consents,  as  he  probably  will,  to  enter  the 
verdict  for  the  plaintiff  on  the  third  issue,  it  will  be  un- 
necessary to  decide  this  point.  The  defendant  will 
then  be  entitled  to  retain  his  verdict  on  the  seeond 
issue ;  and  the  rule  will  be  dischaa^ed. 
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Coleridge  J.^  haying  been  absent  at  the  time  of 
the  argument)  on  account  of  ill  health,  expressed  do 
opinion* 

WiGHTMAN  J.  It  appeared  on  the  trial  that  Chi- 
cheitevj  the  drawer  of  this  bill,  wrote  his  name  on  the 
bill,  and  handed  it  to  Milton  for  a  special  purpose, 
which  was  not  complied  with ;  and  that  Milton  trans- 
ferred it  to  the  pliuntiff  after  it  was  due,  and  without 
value.  And  the  question  is,  whether  those  facts  war- 
ranted in  law  the  verdict  entered  for  the  defendant  on 
the  second  and  third  issues.  As  to  the  second  issue, 
the  law  is  explained  by  the  cases  cited  in  the  argu- 
ment. As  the  plaintiff  was  not  a  bona  fide  taker  fur 
value,  he  cannot  make  title  to  the  biU  through  Chxchti- 
ter*8  indorsement  to  Milton,  unless  that  was  a  valid  in- 
dorsement. And  a  delivery  of  a  bill  for  a  specisi 
purpose  not  performed  is  not  an  indorsement.  There 
is  more  doubt  as  to  the  other  issue.  If  it  were  neces- 
sary to  decide  on  it,  I  am  much  inclined  to  say  that 
the  disability  in  Milton  prevents  what  took  place 
from  being  an  indorsement  by  him.  But,  if  the  de- 
fendant is  content  to  keep  his  verdict  on  one  only  of 
these  issues,  this  need  not  be  decided. 


Erle  J.  Chichester  delivered  the  bill  to  Mtlton  for 
the  purpose  of  getting  it  discounted.  To  constitute  an 
indorsement,  it  is  essential,  not  only  that  the  holder 
should  write  on  the  bill,  but  also  that  he  should  intend 
to  pass  the  property.  What  took  place  here  was  a 
delivery  to  Milton  as  a  bailee  to  fulfil  a  special 
purpose  for  Chichester  in  whom  the  property  was  to 
remain.     I  see  nothing  which  could  have  prevented 
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Chicliester  from  demanding  back  the  bill  from  Milton  Queen's  Bench. 

at  any  moment^  if  he  had  wished  it*     It  is  unnecessary ' 

to  enter  on  the  other  question.  Lloyp 

Bule  discharged ;  defendant  consenting  HoirAsn. 

that  the  verdict  should  be  entered  for 

plaintiff  on  the  third  issue  (a). 

(a)  Reported  by  C  BlaMum,  Esq. 
See,  as  to  the  above  case,  Barber  t.  Richardt,  6  Bxck,  63. 


Adams  against  Andrews.  N^^m^  7th. 

CASE  for  disturbance  of  plaintiff  in  his  pew.     The  lf»  party,  on 
'^     .     ,  '^  the  trial  ora 

declaration  stated  that  plaintiff  was  possessed  of  a  cause,  tenders  a 

messuage  &c.^  in  the  parish  of  Hast  Mouhey  in  Surrey y  tions,he  cannot 

and  inhabited  and  dwelt  therein  with  his  family,  and  ^^\^  o„  i^  point 

by  reason  thereof  had  of  right  for  himself  and  his  h^*i'e  bleif in- 

family  inhabiting  &c,  the  use  and  benefit  of  a  certain  ^]^^^  among 

'f  o  the  groundH  of 

pew  in  the  parish  church  of  E.  M.  aforesaid,  to  hear  exception,  un- 

^  ...  .  less  the  bill  of 

and  attend  divine  service  &c,  as  to  the  said  messuage  exceptions  be 

.  ,     first  abandoned. 

belononnoj  &c      xet  &c. 

Fleas.  1.  Not  guilty.  Issue  thereon.  2.  That  plain- 
tiff had  not  for  himself  and  his  family  inhabiting  &c. 
the  use  and  benefit  of  the  said  pew  in  the  declaration 
mentioned^  in  manner  &c.  Conclusion  to  the  country. 
Issue  thereon.  There  were  other  pleadings  which  it  is 
unnecessary  to  state  (a). 

On  the  trial,  before  Erie  J.,  at  the  Guildford  Sum- 
mer assizes,  1850,  the  pew  was  described  in  evidence 
as.  forming  a  kind  of  wing  to  the  church,   extending 

(a)  See  Adarm  v.  Andrews,  ant^,  p.  28^. 
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r<§himsXK    firom  the  dhorch  wall,   on   the   south   stde,  into  the 
*        churchyard :  It  was  above  the  level  of  the  ehoreh  floor, 


Adams  ^nd  was  entered  from  the  churchyard ;  and  there  wis 
Ambasws.  no  passage  from  the  pew  into  the  church.  At  the 
dose  of  the  plaintiff's  case.  Chambers,  for  the  de- 
fendant, contended  that  the  evidence  did  not  support 
the  averment  in  the  declaration  that  the  pew  was  in 
the  church;  it  being,  in  fact,  in  the  churchyard,  and 
only  communicating  with  the  church  by  an  opening 
in  the  walL  The  learned  Judge  held  that  there  was 
evidence  of  its  being  part  of  the  church.  He  also 
ruled  other  points  in  the  plaintifTs  favour,  on  two  of 
which  the  defendant's  counsel  tendered  a  bill  of  excep- 
tions (a).     Verdict  for  plaintiff. 

Chambers  now  moved  for  a  new  trial,  on  the  ground 
of  misdirection  by  the  learned  Judge  in  leaving  the  cue 
to  the  jury  on  the  question  whether  or  not  the  pew  was 
in  the  church.  A  bill  of  exceptions  is  depending,  but 
not  on  this  point.  The  present  motion,  therefore,  may 
be  made,  reserving  the  bill  of  exceptions  [Lord 
Campbell  C.  J.  I  never  knew  it  done.  Coleridge  J. 
How  can  it  be  done,  consistently  with  the  practice  in 
handing  up  a  bill  of  exceptions?]  In  2  Archb.  Prac 
1324  (8th  ed.),  it  is  laid  down  that,  "Where  a  bill  of 
exceptions  has  been  tendered,  the  Court  will  neyer 
grant  a  new  trial  upon  the  same  point  of  law,  unless  the 

(a)  The  eiceptions  were  :  1.  That  his  Lord«bip  directed  thst  the  jiirj 
might,  upoD  the  evidence,  find  a  faculty  giving  the  plaintiff  a  right  to  the 
pew,  and  that  it  was  not  necessary,  for  that  purpose,  that  any  search  for 
a  faculty  should  be  proved.  ?.  That  hit  Lordship  directed  the  jury  that 
the  evidence  of  a  disturbance  on  the  1 1th  Fehrucay  1849.  after  terrice  af 
notice  on  that  day,  was  evidence  whereon  they  ought  to  find  for  the  plain* 
tiff  upon  the  issue  on  the  first  plea  to  the  new  asaignment. 
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party  conflent  to  waive  such  bill ;   but  they  will  on  Queen's  Bench, 

Bome  other  point;"  sxid  ^Crotty  v.  Price  {a)  ia  cited. 

[Lord  Campbell  C.  J.     A  bill  of  exceptions  supposes  a 

writ  of  error.]     The  excepting  party  may  suspend  his 

writ  of  error.     The  modem  practice  is    so.     [Lord 

Campbell  C.  J.     It  is  a  practice  I  should  not  like  to 

encourage.     It  tends  to  multiplication  of  costs.]     The 

further  proceeding  in  error  may  be  saved  by  it.     [Lord 

Campbell  C.  J.     If  the  point  you  now  propose  taking 

is  a  point  of  law,  you  go  a  step  beyond  the  case  of 

Crotty  V.  Price  (a).     There  the  defendant  was  heard  on 

affidavits  only.     Your  point,  as  I  understand,  might 

have  been  included  in  the  bill  of  exceptions.     If  it 

could,  then,  as  at  present  advised,  I  think  we  ought 

(a)  In  CroHy  t.  Price  and  Tel/er,  Q,  B,  lenity  T.  1841,  the  action 
was  against  the  defendants,  partners  in  a  contract  for  certain  works, 
as  acceptors  of  bills  of  exchange.  The  acceptance  was  given  by  Price, 
who  suffered  judgment  to  go  by  default.  Tel/er  defended  the  action, 
and  contended  that  the  acceptance  was  given  without  authority,  there 
being  an  eipresa  stipulation  in  the  deed  of  partnership  against  drawing 
bills  to  bind  the  partnership  without  a  written  consent.  Wightman  J., 
who  tried  the  cause  (at  Guildhallf  after  Easter  term,  1841),  ruled  that, 
nocwithslanding  this  stipulation,  it  was  for  the  jury  to  say  whether  a  party, 
unacquainted  with  the  clause,  might  not  have  had  reason  to  presume, 
from  facts  which  had  been  proved,  that  the  bills  in  question  were  accepted 
under  the  partnership  authority.  A  verdict  having  been  given  for  the 
plaintiff,  Pleit  moved  (Majf  25th,  1841,  before  Lord  Denman  C.  J.,  PaU 
Umm,  WiUiame  and  Wightman  Js.)  for  a  new  trial  on  the  ground  of  mis- 
direction, and  likewise  on  affidavit  of  fticts  not  known  to  the  defendant 
at  the  time  of  the  triaL  It  appeared  that  a  bill  of  exceptions  had  been 
tendered  on  the  above  mentioned  ruling.  Lord  Denman  C  J.  said : 
**  You  cannot  move  for  a  new  trial  and  have  a  bill  of  exceptions  on  the 
same  point:**  and  Piatt  then  said,  that  he  would  reserve  his  bill  of  ex- 
ceptions, and  move  on  the  affidavits  only.     A  rule  ni&i  was  granted. 

In  2  ArchboltTs  Practice,  1 324,  above  referred  to,  the  case  is  cited  from 
5  Jurist,  434.,  where  the  marginal  abstract  is  :  **  Though,  where  a  bill  of 
exceptions  has  been  tendered,  the  Court  will  not  entertain  a  motion  for  a 
new  trial  on  the  ground  of  misdirection,  unless  the  hill  of  exceptions  be 
abandoned ;  it  will  grant  a  rule  for  a  new  trial  on  another  and  different 
gfonnd  without  such  condition." 
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not  to  hear  it  on  motion;  andj  if  the  Court  concui 
with  me>  I  am  disposed  to  lay  down  that  rule.]  The 
defendant's  suggestion  here  was^  that  the  pew,  as  de- 
scribedy  was  not  in  the  parish  church,  but  was  an 
excrescence.  {_Erle  J.  I  think  that  might  have  been 
matter  of  exception.  If  a  man  has  a  pew  built  on  a 
piece  of  the  churchyard,  as  this  was,  I  think  it  may  be 
a  question  of  law  whether  such  a  pew  is  part  of  the 
church  or  not.  Lord  Campbell  C.  J.  to  Chamber*, 
Then,  unless  you  abandon  your  bill  of  exceptions,  we 
cannot  hear  you.] 


Per  Curiam  {a). 


Rule  refused. 


(a)  Lord  Campbell  C.  J.,  Wightman,  Coleridge  And  Erie  Js. 


Friday^ 
Nonetnber  8th. 


Remmett,  Esq.,  against  Lawrence  and  Nicou.. 


tf^ASE.     The  first  count  stated  that  the  idaintiif 


recovered,   by  judgment   in  the   Queen's  Bench, 
against  one  John  Webb  and  others,  892.  12^.,  damages 


If  the  sheriff* 

return,  to  a 

fi.  fa.  in  an 

action  by  R, 

against  IK, 

that  he  has 

seized  goods  of  W,  under  a  fi.  fa.  upon  a  prior  judgment  recovered  by  /«.  against  IF.,  and 

Ji,  then  brings  an  action  for  a  false  return,  and  for  not  seizing  the  gooda  under  Jt.*s  irrit, 

and  the  sheriff*  pleads  Not  Guilty,  and  other  pleas  in  denial  of  the  seizure  of  IF/s  good« 

under  i7.*s  writ,  and  of  there  having  been  goods  of  i^,  which  might  have  been  seised  uodrr 

J?.*s  writ,  the  sheriiTis  not  estopped  from  shewing,  under  such  pleas,  that  the  goods  seized 

did  not  in  fact  belong  to  W, 

Per  Erie  J.  Where  a  declaration  by  an  execution  creditor  against  tho  sherilT  complaios 
that  goods  of  the  execution  debtor  have  been  seized  under  plaintiff's  (i.  fa.  and  a  fai»e 
return  made,  and  the  defendant  denies  such  seizure,  the  defendant  supports  his  issoe  by 
proof  that,  at  the  time  of  tlie  seizure,  he  bad  in  bis  hands  a  (i.  fiu  under  a  prior  judgment 
obtained  by  another  party  against  the  same  debtor.  For,  although  the  sberifT  is,  in  »tn4-t- 
ness,  considered  to  seize  goods  under  all  the  writs  in  his  hands  at  the  time,  be  does  not  do 
so  in  the  sense  of  such  a  declaration  and  traverse,  which  point  to  a  seizure  available  under 
plointifT's  writ. 

If  a  sheriff  has  seized  goods  at  a  time  when  he  holds  two  writs  of  fi.  fa.  upon  jodgincor« 
at  the  suit  of  two  different  parties,  and  the  plaintiff' obtaining  the  second  judgment  brin^an 
action  against  the  sheriff  for  a  false  return  :  Qiuere,  whether  such  plaintiff'  may*  on  pmof 
that  the  first  party's  judgment  was  fraudulent,  insist  that  the  aeisure  was  under  lib  writ  only. 
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and  costs ;  that  plwitiff^  on  &c,  prosecuted  a  fi.  fa.  out  Queen^s  Bench. 

of  the  said  court,  directed  to  the  sheriff  of  Middlesex,  to '_____ 

levy  tl^e  said  sum,  with  interest  from  that  day,  re-  Kemmut 
turnable  immediately  after  execution,  &c. ;  which  writ  Lawrimci. 
was  indorsed  to  levy  89/.  12^.,  and  2/.  for  the  writ, 
and  interest,  &c ;  and,  so  indorsed,  was  delivered 
to  the  now  defendants,  who  then,  and  until  and  at 
the  execution,  were  sheriff  of  MiddUiex,  to  be  exe- 
cuted. By  virtue  of  which  writ,  defendants,  so  being 
sheriff,  afterwards,  to  wit  on  4th  January  1850,  within 
their  bailiwick,  seized  and  took  in  execution  goods  of 
the  said  J.  Webb,  of  great  value,  to  wit  512.  Zs.  Qd, ; 
and  thereupon  and  before  the  committing  &c.,  to  wit 
on  &c..  Sir  John  Pattesany  Ejiight,  one  of  the  justices 
of  the  Queen's  Bench,  ordered  defendants  to  return  the 
writ ;  of  which  &c  (notice  to  defendants).  Breach : 
that  defendants,  so  being  sherifl^  not  r^arding  &c.,  but 
contriving  &c,  after  the  seizing  and  order,  to  wit  on 
&c.,  falsely  and  deceitfully  returned  to  the  said  Court 
&c,  '^that,  by  virtue  of  a  certain  other  writ  of  fi.  fa., 
before  then  delivered  to  the  defendants,  to  wit  on  ^  4th 
January i  13  Vict.,  <<for  execution  against  the  goods 
and  chattels  of  the  said  J.  Webb,  in  their,  the  de- 
fendants', bailiwick,  at  the  suit  of  one  Mabert  Lowndes, 
for  135/.  debt  and  80/.  lOs.  damages,  together  with 
interest  as  therein  mentioned,  they,  the  defendants, 
caused  to  be  seized  and  taken  in  execution  the  said 
goods  and  chattels  of  the  said  J.  ^  in  their  said  baili- 
wick so  seized  and  taken  in  execution  by  virtue  of  the 
sud  first  mentioned  writ  as  aforesaid."  By  means  of 
which  plaintiff  was  deprived  of  obtaining  the  moneys 
indorsed  on  the  writ,  or  any  &c,  which  are  still  wholly 
unpaid  &c. ;  and  is  likely  to  lose  &c 
VOL.  XV.  N.  B.  3  u 
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Count  2.  Becital  as  before,  down  to  the  deliveiy  of 
the  writ  to  the  sheriff:  And,  although  there  thai,  and 
afterwards,  and  wlultt  the  said  last  mentioned  writ 
remained  in  full  force,  were  divers  goods  and  ohattds 
of  great  value,  to  wit  of  the  value  of  6\L  d#.  6dL,  rf 
the  said  J.  Webb,  within  the  buliwick,  whereof  de- 
fendants could  and  might  and  ought  to  have  edced  and 
taken  in  ezecutioh^  Under  and  by  virtue  of  the  last 
mentioned  fi.  fa*>  as  such  sheriff  as  aforesaid,  whoreof 
&0.  (notice  to  defeiidants) :  yet  the  defendants,  so 
being  &c,  not  regarditig  &c,  but  contriving  &&, 
to  deprive  plaintiff  of  the  said  pai^  of  the  said  moneys 
so  indorsed  &c,  and  directed  to  be  levied  as  afore- 
said, such  t>art  &c,  amotmting  to  a  Ikrg^  sum  of 
money,  to  wit  61L  3«»  6eLf  and  of  the  tnetos  <tf  obtain- 
ing the  same,  did  not  nor  would,  within  a  reasonaUs 
time  for  thai  purpoee  (duoh  time  having  eli^leed  befm 
the  commencement  of  this  suit),  seize  and  take  in  eis^ 
cution  the  last  mentioned  goods  and  chattels,  br  any 
&c^  under  or  by  virtue  of  the  last  mentioned  writ  of 
fi.  fa.,  but  wholly  beglected  &c  :  And  defondants 
afterwards,  and  before  the  commencement  of  this  mit^ 
to  wit  on  &0.,  return^  this  said  last  mentioned  writ 
to  the  ^id  Court  of  our  said  Lady  the  Qiieen,  in 
pursuance  of  an  order  before  theb,  to  wit  on  &a$ 
made  by  Sir  Jehn  Ihttteitm  &c;  By  means  of  which 
premises  plaintiff  has  been  deprived  of  the  moneys  w 
directed  to  be  levied^  which  are  still  wholly  unpaid 
&C.,  and  is  likely  to  lose  ftc. 

Pleas.  1.  Not  guilty. 

2.  To  Ist  count.  That  defendants  did  tiot^  by  virtae 
of  the  said  writ  of  the  plaintiff,  seize  or  take  in  CKecu- 
tion  any  goods  of  the  said  J.  Wsbb^  in  manner  &c 
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a.  To  lit  cooat,  80  ftur  as  relate  to  ih#  alleged  d««n*«  B^nck. 

falsity  of  the  return*     That  defendants  did,  by  virtue    L_ 

of  a  certain  other  writ  of  &  fa.  before  then  delivered      b^mmett 
to  defendants!  eause  io  be  seioed  and  taken  iii  teebu-     LAWAMot. 
tion  the  goods  and  chattels  of  the  said  J.  fFebb,  in 
manner  and  form  as  defendants  in  their  said  returti 
have  alleged* 

4.  To  the  ad  count.  That  there  were  no  goods 
or  chattels  g£  ihe  said  J.  Webb  within  the  bailiwick  of 
defendants,  as  sudi  sheriff^  whieh  they  could  or  might 
or  ought  to  have  seized  or  taken  ih  execution  under  or 
by  virtue  of  the  said  fi*  flu  in  the  second  count  men- 
tionedj  as  such  sheriff  as  aforesaid^  in  manner  &c. 

Issues  to  the  country  were  joined  on  all  the  pleas. 

On  the  trials  before  Erh  J.|  at  the  last  Sumsif 
assizes,  the  plaintiff  proved  the  seizure  by  the  defend- 
ants after  the  issuing  of  his  writ,  and  the  return  as 
alleged  in  the  first  count;  and  that,  upon  hearing  of 
the  seizure  under  the  alleged  prior  esecution  of  Laumdu^ 
plaintiff  gave  notice  to  the  sheriff  that  he  disputed  the 
validity  of  Lowndes^  judgment  and  execution,  and 
claimed  to  be  entitled  to  the  amoimt  to  be  itiade  (^  the 
goods  imder  his  own  writ.  The  sheriff  offered  to  pay 
the  proceeds  to  the  present  plaintiff,  upon  receiving  an 
indemnity :  but  none  was  given*  Evidence  was  produced 
at  the  Uial,  on  the  part  of  the  plaintifl^  to  shew  that 
Lmondii%  judgment  was  fraudulent.  One  witness  called 
by  the  plaintiff  was  a  female,  who  went  by  th^  name  of 
Webby  and  was  supposed  to  be  John  WebV%  wife :  but 
she  deposed  that  she  was  not  married,  and  that  all  the 
goods  seized  belonged  to  her,  and  not  to  John  Webb. 
The  plaintiff's  counsel  contended  that  the  defendants 
were  estopped,  by  their  return,  from  denying  that  the 

3u  2 


1008 


Q.  B.   MICHAELMAS  TERM, 


rdume  XV. 
1850, 


Rbmmrt 

V. 

Lawekvci. 


goods  seized  belonged  to  John  Webb.  The  leaned 
Judge  was  of  opinion  that  there  was  no  such  estoppel, 
and  desired  the  jury  to  say :  firsts  whether  the  fgoak 
seized  belonged  to  John  fFebb ;  secondly,  whether 
Lowndes^s  judgment  was  fraudulent:  and,  the  jury 
haying  answered  the  first  question  in  the  n^ativey  and 
the  second  in  the  affirmative)  he  directed  the  Terdiet  to 
be  entered  for  the  defendants  on  all  Ae  issues,  exeqit 
so  much  of  the  issue  on  the  first  plea  as  relaled  to  the 
first  count,  and  on  that  for  the  plaintiff:  and  leave  wis 
given  to  the  plaintiff  to  move  to  enter  a  verdict  for  Um 
on  the  issues  found  against  him* 


Prentice  now  moved  to  enter  a  verdict  for  the  i^iin* 
tiff  on  the  issues  found  for  the  defendants,  and  also  fiv 
a  new  trial  on  tiie  ground  of  misdirection  (a> 

The  issues  upon  the  first,  second  and  fourth  pkee 
have  been  entered  for  the  defendants  on  the  ground  of 
the  jury  having  found  that  the  goods  s^zed  were  not 
the  property  of  Webb.  But  the  sheriff  was  eslopped, 
by  his  return,  firom  alleging  this.  As  a  general  role, 
there  can  be  no  averment  by  parties  to  an  action  against 
the  sheriff's  return  in  that  action,  though,  in  another 
action,  the  return  is  only  primfi  facie  evidence  betweco 
parties  other  than  the  sheriff.  As  against  himself,  it  b 
conclusive  in  any  proceeding  ;  Watson^  On  the  Office 
of  Sheriffs  95.  (2d  ed.),  citing  Shaw  v.  Simpean  {h), 
[Lord  Campbell  C.  J.     If  the  aUegation  be  unneoes- 


(a)  He  moved  also  for  judgment  non  obitaiite  the  Ycr&t  oo  the  mat 
on  the  third  plea,  in  the  event  of  the  other  inuet  on  the  fini  count  bcii^ 
entered  for  the  plaintiff:  but  it  became  unnecessary  to  decide  on  this  part 
of  the  motion. 

(6)  1  Ld.  Baym.  184. 


XIV.  VICTORIA,  1009 

sary,  is  the  sheriff  condaded  by  alleging  an  immaterial  Queen^s  Bendk 
fact  ?]  The  fact  is  not  immaterial  here ;  for  the  ____*_ 
return^  without  that  aU^ation,  is  unmeaning.  In  iIm'iiitt 
Field  V.  Smith  (a),  where  the  sheriff  returned  fieri  feci,  Lawrbmcb. 
but  in  fact  the  goods  had  been  assigned  by  the  exe- 
cution debtor  under  the  Insolvent  Debtors'  Act  before 
the  return,  the  Court  of  Exchequer,  distinguishing  the 
case  from  Brydges  y.  Walford{b)y  held  that  he  was 
concluded  by  his  return  from  setting  up  a  defence 
under  the  assignment.  \Erle  J.  There  he  returned 
that  he  had  the  money  under  the  writ]  The  question 
raised  by  the  defence  was,  as  here,  whether  the  goods 
seized  belonged  to  the  execution  debtor.  [Lord  Camp^ 
bell  G.  J.  To  say  that  a  sheriff  is  bound  by  returning 
that  be  has  the  money  is  a  very  different  proposition 
from  saying  that  he  is  bound  by  whatever  he  alleges 
by  way  of  special  excuse.]  He  ought  to  have  returned 
Nulla  bona :  the  traverse  would  then  have  been  sup- 
ported. The  sheriff  is  bound  by  his  representation,  as 
between  himself  and  the  execution  creditor,  upon  the 
prindple  established  in  Pichard  v.  Sears  (c)  and  Gregg 
v.  Welh  {d).  Then,  next,  the  goods  were  seized  under 
the  plaintiff's  writ  and  not  under  Lowndes^s.  The 
judgment  at  the  suit  of  Laumdes,  being  fraudulent, 
constituted  no  defence  under  this  action ;  and  the  case 
must  be  taken  as  if  there  had  been  no  writ  at  all  in  the 
former  action  ;  Imray  v.  Magnay  {e) :  and  that  is  in  ac^ 
cordance  with  the  language  of  the  Court  in  Scarf e  v. 
Halifax  (g).  But,  even  if  this  be  not  so,  on  the  issue 
upon  the  second  plea  the  verdict  ought  to  be  for  the 

(a)  2  A/,  i  W.3SS.  (6)  6  M.  ^  S.  42. 

(c)  6  A,i  E.  469.  (d)  10  J.  if  E,  90. 

(#)  \l  M.i  If,  267.  (i?)  TM.i  W.  288.  291. 
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nhmtJiy.    pluntiff;  beoanse,  eveD 

'_^  priority,  the  seizure  wai 

SniinT      in  the  eheriff's  hands  at 
LAVBinct.     this  point  are  oollected  in 

Lord  Campbell  C  J 
arises,  I  diould  like  %e 
Maffnay(a)  reooBud^red 
against  that  decision :  but 
by  it;  for  it  appears  ie 
aubjeotiBg  him  to  serioue 
we  are  not  called  upon 
paint  which  was  in  qaest 
here  la,  wbethe^  the  eli 
returned  that  he  had  tal 
if  he  had  returned  that  h 
had  them  in  his  hands 
have  been  estopped  fron 
Wet^b's.  But  ^at  he  d 
argumentative  retnm  of 
excuse  that  be  had  seis 
suit  of  Lowndes.  That  d 
ing  that  he  was  mistake 
goods  as  belonpng  to  WT) 
between  an  excuse  like 
sheriff  holds  the  goods 
dien  turns  out  that  in  6 
the  defendant  therefwe 
Terdict  on  material  issue 
rule  must  he  reftised. 


Patteson  J.    It  ie  c 

htid  returned  Nulls  boos 

(■)  11  Jf.  s-  v.  S6T.    s«e  a 
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seized  goods  as  belonging  to  the  debtor,  have  shewn  Queen*t  Beftck. 
that  they  did  not  belong  to  the  debtor  in  fact     What        ^^^^' 
he  does  return  is,  that  the  goods  which  he  has  taken  as      RutMnr 
belonging  to  the  debtor  were  bound  by  a  prio^  ezeou-     Laweswci. 
tion.     What  is  there  in  that  to  prevent  him  horn 
shewing  that  the  goods  were  takep  by  mistakei  and  did 
not  belong  to  the  debtor  at  all  ?    It  is  not  as  if  he  had 
said  that  he  had  taken  the  goods,  and  held  them  subject 
to  the  pl^tiff  Vi  writ  s  it  is  no  mere  than  saying,  I 
have  the  goods  which  I  conceived  to  be  the  debtoi^s, 
but  I  cannot  apply  them  to  your  debt.     This  case, 
therefore,  leaves  untouched  the   question,  which  was 
raised  in  Imray  v.  Magnay  (a),  how  far  the  sheriff  is 
beiiad  to  t^ke  nptice  that  a  prior  ji^dgiii^nt  is  fraudu- 
lent    Upon  that  point  iq^e  nee4  {[ivc^  no  ppiiuon  here, 
as  we  do  not  think  the  sheriff  is  estopped. 

Erle  J.  {b\  In  reality  this  is  an  aetion  against  the 
sheriff  for  not  satisfying  the  plaintiff's  debt  out  of  the 
goods  which  he  has  seized :  and  the  sheriff's  answer  is, 
that  the  seizure  is  not  available  for  the  plaintiff's  e^pe- 
cutioui  l>ecause  the  goods  were  seissed  under  a  writ  at 
the  suit  of  LotondeSf  and  are  held  for  him.  That  is 
information  which  it  was  not  essential  to  the  sheriff  to 
give:  and  he  is  not  prevented,  by  giving  it,  from 
shewing  that  the  goods  did  not  belong  to  the  execution 
dabtc».  I  tbinki  further,  that,  althopgh  the  sheriff 
s€4ze4  T^^der  vfX  the  writ§  wl^qh  I)€f  lield,  y^t  the  doc- 
triiie  99  t)^^  iiubject  iQUst  not  be  consider^  tq  prevent 
hipa  from  ijjraversing  the  allegation  of  seizure  in  answer 
to  a  declaration  like  this ;  because  the  plaintiff's  asser- 
tion is  that  the  goods  were  seized  so  as  to  be  liable  to 

(a)  n  M,^  jr.  267. 

(ft)  Cokridge  J.  had  left  the  CfWIt. 

3U  4 


LiirKnroE. 
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hit  writ.  As  to  the  question,  whether  the  sherifl 
bound  to  notice  that  the  prior  execution  was  (a 
lent,  this  case  certtunly  shews  that  such  a  doc 
throws  great  difficulty  on  the  sheriff.  He  finds  a 
intricate  state  o{  circnmstances ;  he  is  threatened 
does  not  pay  over  the  proceeds ;  he  offers  to  do  so 
being  indemnified ;  but  he  is  required  to  go  on  a 
peri],  under  liability  to  an  action,  from  which  he  i 
lieved  only  by  the  accident  of  having  s^zed  goods 
belonging  to  the  execution  debtor. 

Rule  refi 


The  QuEEK  against  The  Commissioners  for 
Improvement  of  High  and  Low  Habbooat 


f\iii  appeal  by  the  above  named  Conunissioners  agi 

a  rate  for  the  relief  of  the  poor  of  the  towo 

of  Pamud  in  the  West  Bi^ng  of  Yark$Mre,  the  sesi 


mufficicnt  ihu  it  producei  no  h 
in  umc  dcpvc  benEficisl  to  i 
diMrict  or  communitj  :  the  bi 


lo  Ibe  ocmpianlodiTiduillj.  indtluit  tbenccopal 

lie  public,  jieldJDg  iildilioul  benefit  sIki  to  a  U 

luit  be  eieluiitdy  public. 

iroproiiDg  certain  parti  or  the  toiraibipi  of  ~  *■ 
and  Xiw  Hamgale,"  and  for  protectinjc  the  mineral  ipringi  then,  kc.,  recitrd  that 
Tiiiton  reurled  to  thoie  placei,  and  that  "  it  would  be  of  great  advantage  to  tt 
hahitanta  '  "  and  to  the  public  at  large  "  if  proriiioni  were  made  ai  after  mentioneiL 
•ubtequenl  cUuiei,  CommiiaionerB  were  appnnled  for  carrjing  the  act  into  tttKK  i 
defined  boundariea,  comprebendiiig  partt  on);  of  KTeral  townibipi:  the  niincra]  t| 
were  mted  in  the  CommiMionen,  for  the  purpota  of  regulation  and  piotection  ;  and 
were  empowered  lo  extend  and  alter  the  buildingi  over  Ibe  ipringi ;  to  lock  up  ilw  ^i 
girinft  the  public  free  ncceu  between  certain  hour*  ;  to  build  a  puoip  room,  and  to 
a  limih.'d  rharge  on  penont  frequenting  the  uid  room  and  buildingi:  lo  flag  arid  ■ 
footwaji  in  all  iireet*  within  the  limiti ;  to  make  and  repair  >ewen  under  the  itrccti 
widen  and  improve,  light  and  elnmie  them,  to  regulate  the  buildingi  therein,  and  to 
nuiitnces;  and  the^  were  authoriEed  to  cause  the  dirt,  ashei  and  rubbiih,  except  %\i 

empower?il  to  ered  a  market  lor  the  lale  of  provitioni,  to  lel  up  weighing  machinn,  lii 
and  regutite  hackney  coachei,  appoint  consiahlet,  Ac.  And  thejr  were  enabled,  fa 
purpmen  of  the  act,  to  laj  ritei  on  the  occupien  of  landi,  houses  ttr^  within  ilieir  dii 
The  Commiisioren  carried  theie  provliioni  inio  eflccl,  and  built  a  pump  room,  ■ 
yielded  iheni  a  profit,  the  whole  of  which  wu  applied  to  Ibe  putpoiei  ipeciSed  in  thi 


io  oihcc 


Held,  that  the  CommixiiDi 
the  pump  room  wiu  situate 
eicluurel/  ipiiropriited  bf  t 


tn  were  rateable  to  the  poo 
at  hcnelicial  occupien  of  tl 
e  act  la  public  purpoan. 


XIV.  VICTORIA,  1013 

confirmed  the  rate,  subject  to  the  opinion  of  this  Court  Quem*8  Bneek. 

upon  the  following  case.  * 

The  rate  in  question  was  laid  upon  the  Commission-  '^^^  Qum* 

ers  as  occupiers  and  owners  of  a  pump  room  situate  in  Harrocati 

^*  •  CommiMiouers, 

the  township  of  Pannal,  built  under  the  powers  of  stat. 
4  &  5  Vict  c.  xvi.  {a),  under  which  also  the  Commis- 
sioners are  constituted  for  carrying  the  act  into  exe- 
cution. It  is  a  public  act,  and  to  be  considered  part  of 
this  case. 

The  pump  room  was  built  in  1842,  and  has  ever  since 
been  open  to  and  used  bj  the  public  on  the  terms  spe- 
cified by  the  89th  flfection  of  the  said  act ;  and  every 
person  has  been  entitled  to  use  it  on  those  terms.  By 
the  88th  section  provision  is  made  for  a  free  pump  out- 
side the  pump  room;  and  such  free  pump  was  made 
when  the  pump  room  was  built,  and  has  always  since 
been  used  by  those  who  desired  it,  without  any  payment 
whatsoever  by  them.  Ever  since  the  opening  of  the 
pump  room,  the  Commissioners  have  held  it  in  their 
own  hands,  except  for  about  two  years  next  before  the 
making  the  said  rate,  when  it  was  let  at  a  yearly  rental 
of  445/1  to  a  Mr.  Fletcher  as  tenant  to  them.  During 
his  occupation  he  was  rated  in  respect  of  it ;  but  neither 
before  nor  since  his  tenancy  were  the  Commissioners 
ever  rated  until  the  rate  appealed  against  was  made. 

It  is  admitted  that  several  of  the  townships  included 
within  the  limits  of  the  act  had  been  lighted  with  gas 
by  a  company,  for  which  lighting  the  said  gas  company 

(a)  Local  and  personal,  public :  **  For  improving  certain  parts  of  the 
townriiips  of  Bilton  with  Harrogate  and  Pannalj  called  High  and  Low 
Harrogate,  in  the  West  Riding  of  the  county  of  York ;  for  protecting  the 
mineral  springs  and  regulating  the  stinted  pasture  in  the  said  townships.'* 
For  the  clauses  material  to  the  case,  sec  p.  1021 .  note  (a),  post. 


^>, 
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fUame  XF.    hsn  been  paid  b^  the  nid  Commiamonefs ;  and  th 

'        the  other  purposes  of  the  act  hnd  been  oKrried  oat 

The  Qdux  each  of  the  aud  townabipa ;  aod  th&t  sll  moneyi  oomii 
HAiuMin  to  their  hands  u  CommUaloners,  either  from  the  pan 
room  or  way  other  eouroe,  have  been  ^>plied,  thioag 
out  the  whole  of  the  townshipa  and  ports  of  townihi 
included  within  the  limits  of  the  act,  to  the  pnrpn 
specified  in  the  act  and  no  others  vhateveri  si 
nether  the  ComtoiBsioners  as  a  body,  nor  any  one 
them  personally,  have  or  has  received,  or  do  or  does 
can  receive,  any  profit,  advantage  or  beneit  whatsoe* 
&om  the  moneys  conung  to  their  hands  in  virtue  ' 
their  office. 

There  are  parts  c^  several  townships  wHliin  ti 
limits  of  the  aet  and  the  jurisdiction  of  the  Conmi 
sioners,  but  not  the  whole  of  any  (mo,  Abeat  ei 
twentieth  of  the  township  of  l^nnal  is  Ineladed  with 
those  limits ;  but  ^e  sud  township  of  Pimmal  is  sever 
miles  distant  from  other  townships  which  are  witU 
the  limits  of  the  act. 

On  these  facts  die  counsel  for  the  i^pellanta  en 
tended  that  the  Commisaioners  had  no  beneficial  eeei 
pation  of  the  pump  room,  for  that  the  profits  we) 
solely  applicable  to  public  pnrposes,  and  had  been  ( 
applied.  The  Court  of  Quarter  See^ons  decided,  i 
favour  of  the  respondents,  that  the  pnipeees  specified  i 
the  act  were  not  public  and  beneficial,  so  as  to  ezem] 
the  Commisuoners  from  sueh  rate.  If  tiie  Court  i 
Queen's  Bench  diould  be  of  opinion  that  they  wa 
right  in  so  deciding,  then  the  rate  was  to  be  eonfiimrd 
otlterwise  to  be  quashed. 

PathUy  and  Overcad,  in  support  of  the  order  of  se« 
sions.     The  occupatioif  here  is  beneficial :  the  purpose 
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are  not  public.     The  property  k  vested  in  the  Ckun-  QMmC4  Mmeh. 
miaaionera  by  aeot.  87.     Seota.  88,  89  shew  the  uae  to  


be  made  of  the  wells ;  aeot.  89  imposes  a  ohaige  to  be     ^^  ^^^^^ 

paid  to  the  Oommiasiooers.     They  have  also  the  fegu?     H4»MHi4fv 

Punnwiwiflwtfi. 

lation  of  the  buildings  in  the  streets;  seets,  1Q8  to  107. 
Beddes  the  funds  raised  by  payment  in  lespeet  of  the 
use  of  the  wells,  they  may  make  a  rate,  the  ppo4uQe  of 
whioh  vests  in  them ;  seets.  168,  170.  Under  seet  188 
they  may  build  a  market  house.  It  will  be  argued  that 
the  profit  arising  from  the  ezereise  of  these  powevf,  and 
these  applications  of  the  funds,  is  not  a  benefit  aeariiing 
to  the  CommisaioDeFs  themselves.  If  that  wei^  a  reason 
for  not  rating  them,  there  would  never  be  a  rate  upm 
mere  trustees.  In  Governor^  qf  the  BnHol  iWr  v* 
Wmii{a)  the  governors  were  held  rateable  as  qeous 
piers  of  a  building  devoted  merely  to  the  maintenanea 
and  employment  of  the  poor.  [  Cderidge  J.  That  is, 
the  pomr  of  a  district  diflbrent  from  that  in  whioh  the 
building  was.]  The  benefit  here  is  not  common  to  all 
the  inhabitants  of  th^  township  in  which  the  rate  is 
li|id.  In  Begina  v.  fFalKngfbrd  Union  (ft)  the  guardians 
of  an  unicm  were  held  rateable  for  a  workbpuse  for  tbf^ 
poor  of  the  union,  whioh  comprehejaded  the  parish  in 
whieh  the  wor^ouse  was,  and  for  whiph  the  rate  was 
pade.  [JErU  J.  In  Bm  v.  2%s  Commitnoner^  fof 
UghUng  BeuM'Jey{c)  the  Commissioners  seem  to  bftve 
been  exempted  on  the  ground  that  they  would  have  to 
rate  the  p«^h  for  all  whieh  they  had  ta  pay  to  the 
poor,  and  therefore  the  poor  rate  an  them  was  useless.] 
That  was  so :  but  the  same  result  could  not  follow  here. 
Begina  v.  Badcack{d)  resembles  this  case  very  eloaely. 

(a)  SA,^E,\.  (ft)  10  ^.  |r  JH  U9. 

(S)  6A.iE.  645.  (d)  S  9.  A  9S9. 


PafuKw  xr.     There  trustees  were  to  i 

* muntenonce  of  the  mar 

Th«  QdHK  ToMnton,  and  the  BUrplni 
H&>ioa*Tc  apprentjcang  the  childre: 
that  they  were  rateabli 
the  decjaioa  appeals  to 
pnblio,  but  only  a  lunite( 
parposea  to  which  the  ft 
the  case  here.  So,  in 
wood{a)y  Commieeioners 
derffield  were  held  rate 
the  purpose  of  such  eu] 
mill-owners  injured  by  i 
statute  under  which  the; 
utdng  the  proceeds  for  a 
statute.  The  principle  of 
restriotedly.  It  was  belc 
the  pubUc  was  not  inter 
the  county  of  Chethire 
Chetier  was  bound  to  e: 
victed.  Another  instano 
Yorkic).  [Lord  Campbi 
"  public  purpose?"]  It  i 
to  do  that :  the  general  n 
to  rate.  The  Court  has  g< 
down  a  rule.  But  ibr  tl 
can  be  public,  any  pai 
particular  chiss,  or  to  a  Ui 
which  the  rate  is  rused. 
fF.  4.  c.  76.,  the  funds  ■ 
enactment  benefit  the  wl 

(a)  13  Q.B.116. 
(e)  6Jt.1eS.  419. 
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borough  property  was  not  rateable  before  stat.  4  &  5  dueen't^JUnek. 

Vict  c.  48. ;   Regina  v.  Exminster  (a).      So  whatever    * 

benefits  a  whole  county,  and  a  harbour  which  benefits     ^*  ^""» 
all  the  Queen's  subjects,  have  been  deemed  instances  of    Harrooat* 

CommlmoiMMni 

application  to  a  public  purpose.  But  the  occupiers  of 
a  public  bridge,  if  the  tolls  are  in  any  way  or  to  any 
extent  applicable  to  private  purposes,  are  rateable; 
Jteffina  v.  TTft^  Blackfriars^  Bridge  Company  (b).  Here 
the  townships,  the  detached  parts  of  which  form  the 
district,  extend  widely  beyond  it  The  land  in  ques* 
tion  was  rateable  before  the  act  passed. 

Pickering  and  G.  Hardy ^  contr&.  All  the  purposes 
of  this  occupation  are  public,  and  beneficial  to  the  pub- 
lic at  lai^.  The  duties  imposed  on  the  Commissioners 
are  of  a  public  character :  and  they  have  no  discretion 
as  to  the  employment  of  their  funds  [Lord  Camp'- 
heU  C.  J.  It  is  a  fiduciary  obligation.]  The  cases  of 
Crovemors  of  the  Bristol  Poor  v.  Wait{c)j  Regina  v. 
WdUingford  Union  (d)  and  Regina  v.  Overseers  ofLong^ 
wood(e)  differed  from  the  present,  because  in  those  the 
benefit,  though  of  a  pubUc  nature,  accrued  only  to  par- 
ticular bodies  of  the  public.  Here  all  the  enactments 
are  for  the  general  benefit.  The  preamble  shews  the 
intention ;  free  access  to  the  springs  is  provided  for  all 
persons,  without  payment;  the  clauses  for  prevention 
of  nuisances,  for  paving,  lighting,  and  establishing  a 
market  place,  are  for  public  advantage,  in  the  widest 
sense.  The  "  streets "  placed  under  the  care  of  the 
Commissioners  include  (by  the  interpretation  clause, 

(a)  12  A.  ^  E.  2.  (6)  9  A.  ^  B.  828. 

(c)  5A,^K\.  id)  \OA.i  E,  259. 

{€)  IS  Q.  B,  116. 


Faimnu  xr.    I.  235)  bU  the  puUie 
^^^^        limits  of  tho  act.     Ns  I 


Tu  Quu»     (he  pubUo  purpoBM  «re 
H*BaoaiTs     is  within  the  princq>Ie  o: 

Saiter't  Load  Sluice  (a). 
actual  application  of  tha 
question.  You  tiave  to 
which  it  can  be  applied 
sect.  123,  tot  ifistanoe? 
Conuuiseioners  to  cause 
watered,  "  and  the  dirt, 
such  as  shall  be  reserved 
use,  te  be  temoved  fron 
the  limits  of  this  act,  at 
as  they  shall  t^point."  ' 
would  be  ultimatfely  boD 
ComttiisuonAre  w«re  not. 
matter  to  be  t^mdved 
householder  would  be  Ii< 
from  eipwise  and  trouUi 
as  a  specimen.  There  i 
cular  advantage  to  perso: 
gives  no  direct  relief  to  ! 
actual  nuisance.  The 
incidental  to  a  public  ad 
suggested  would  have  I 
Comihittioneri  Jor  ligktm 
the  property  was  held  I 
Ovefaeeri  of  Longwood  ( 
undertaking  was  not  pul 
tained  clauses  for  the  put 
(a)  4  r.  J).  79a 

<c)  13  Q1AII& 
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Mayor  ffc.  of  Liverpool  {a)^  and  Regina  y*  JExmimter  (i),   Qnetn'$  Bmvoti. 

where  the  exemption  prevailed,  it  might  have  been  con*  ' 

tended  as  justly  as  here  that  the  benefits  enjoyed  were,     Th«  Qot«K 
in  efieet)  local ;  for  they  mast  have  acdrued  principally    HAimooAfic 

GMnnisiioiiers. 

to  persons  living  in  certain  vicinities. 

Lord  Campbell  C^  J.     This  order  must  be  con« 
firmed.    I  have  often  regretted  that  property  situate 
in  a  parishi  and  productive  of  profit  there  in  the  hands 
of  a  private  ihdividiial^  should  be  exempt  from  rates  if 
he  devotes  that  property  to  purposes  wholly  publib. 
Benson  and  justice  require  that,  if  he  does  so,  he  should 
devote  it  subject  to  the  public  charge  under  which  he 
held  it.     The  exemption  daimed  in  these  cases  enabM 
him  to  bestow  a  charity  partly  at  the  expense  of  others. 
The  lawi  indeed,  is  so  settled :  but  I  would  not  exteild 
it.     It  is  not  enough  for  the  purpose  of  exemption  that 
no  personal  advantage  is  reaped :  otherwise  every  pro* 
peHy  held  under  trust  would  be  exempted.     It  must 
be  shewn  that  all  the  profits  are  to  be  applied  to  public 
purposes :  and  I  will  not  venture  upon  any  definition 
of  ncm-liability  which  goes  beyond  that    In  the  pre^ 
sehl  case>  I  pointed  out  an  instance^  under  sect.  128^ 
where  a  private  advantage  accrued  to  the  occupiers  of 
houses,  just  as  much  as  if  the  act  had  said  that  all 
houses   which   were  out  of  repair  and  seemed  dan^* 
gerous  might  be  repaired  by  the  Commissioners  out  of 
their  funds.      That  would   be  advantageous    to    the 
public ;  but  it  would  be,  immediately,  a  relief  to  indi- 
viduals.    I  think  this  case  does  not  come  within  the 

(a)  9A.^E.  435.  (6)  12  A.  J-  J?.  2. 
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FoituHt  XV,    priaciple  of  any  in  whicli  liability  has  been  held  i 
1849.       !      „    . 
to  attach. 

The  Qdum 

Habbouii  Coleeidge  J.  Here  i«  a  property  in  itself  n 
ahle,  a&  producing  a  valuable  return.  In  the  hands  c 
lessee  under  these  CommissLoners  it  would  undoahte 
paj  rates.  The  Commisaonera  have  to  shew  why  tl 
should  not  pay  them.  It  seems  conceded  that  ezca 
tion  cannot  be  diumed  merely  because  the  Oxnn 
noners  themBelves  receive  no  profit,  or  because  so 
direct  benefit  is  received  by  the  public  The  put 
ought  to  receive  all  the  direct  profit.  It  may  be  di 
cult  to  define  by  an  exact  limit  what  are  public  pnrpos 
but  in  this  case  there  is  quite  enough  benefit  on  1 
side  which  is  not  public  to  determine  the  qnestii 
The  distinction  drawn  in  Regina  v.  Badcoek(a)  1 
tween  cases  in  which  the  exemption  has  and  in  whicb 
has  not  prevailed  furnishes  a  good  rule  for  our  deciso 
"  In  all  the  first  class,  the  public,  as  such,  unlimited 
the  bounds  of  county,  borough  or  pariah,  bad  a  st 
stantial  and  direct  interest  in  the  benefit  whkli  t 
application  of  the  funds  produced;  in  the  Utter,  t 
rate  payers,  or  at  most  the  inhabitants  of  certi 
parishes,  were  alone  concerned  in  the  benefit,  direct 
indirect."  This  case  is  of  the  latter  class.  The  p 
amble  itself  of  the  local  act  eo  Jar  points  to  the  mater 
distinction,  ae  it  recites  that  the  proviuons  contei 
plated  would  be  of  advantage  "  to  the  inhabitants  o 
Jiiifh  and  Low  Harrogate  "  and  to  the  public  at  laige 

WioHTMAN  J.     The  occupation  here  has  produc 
on  actual  profit ;  and  that  profit  is  applicable,  not 
(a)  G  Q.  A  SOOl 
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pnUiQ  purposes  only^  but  to  ^onxQ  which  are  not  prg-  QMeen's  Bencfi. 

perly  public.     These  two  cireumstances  concurring,  I  _  * 

think  the  Commissioners  are  liable^  though  they  do  not     ^®  Qoi«» 

individually  receive  any  benefit.  Harrooaw 

"  "  CommUuoiwfi. 

Em^E  J.  I  am  of  the  same  opiniop.  The  purpose 
of  this  act  is  the  improvement  of  High  and  L(3iw  Harro^ 
jiate :  the  money  received  from  visitors  is  for  the  benefit 
oi High  and  Low  Harrogate:  and  the  lightings  paving, 
establishment  of  weighing  machines,  and  other  objects 
to  which  the  act  makes  the  funds  applicable,  are  greatly 
for  the  convenience  of  High  and  Low  Harrogate. 

Order  of  sessions  confirmed  {a). 

(o)  8m  Rtgbna  v.  Mayor  ^c,  qf  MancheMgr,  January  94tb,  1853. 

Hie  fQllowing  are  the  material  clauses  of  stat  4  &  5  Vict,  c  zvL 
3ect.  I  recites,  that  *'  the  villages  or  places  called  High  Harrogate  and 
Low  JSTarrcKga^  have  of  late  years  considerably  increased,  and  tlie  number  of 
▼isitors  resorting  thereto  has  also  much  increased ;  and  it  would  be  of  great 
advaptage  to  the  inhabitants  of  those  placesi  and  to  the  public  at  large,  if 
provisions  were  made  for  regulating,  widening,  or  otherwise  improving 
the  stweta,  roads,  lanes,  and  other  public  passages  of  the  said  villages,  for 
establishing  one  or  more  markets  therein,  and  for  removing  and  pre- 
▼tntiug  nuisances  within  such  parta  of  the  several  townships  of  Billon 
with  ^arTogatet  Pannal,  Knaretborough,  and  Scriven  with  Tentergate,  as 
lur^  usually  known  or  distinguished  as  High  Harrogate  and  Low  Harro- 
gate,  and  parts  adjacent  ^hereto  respectively.**  That,  by  certain  in- 
doaure  acts,  power  had  been  given  to  commissioners  <*to  set  out  200 
acres  of  waste  land  adjoining  or  near  to  certain  wells  or  springs  of 
medicinal  or  mineral  waters,  commonly  called  Harrogate  Spas,  which  said 
SOO  9/er^  of  land  were  by  the  said  last  mentioned  act  converted  into  a 
stray  or  stinted  pasture  for  the  use  of  the  freeholders  and  copyholders  of 
J^m  wUh  Harrogate  and  Beckwith  with  Bossett,  now  called  Pcnna!, 
with  the  free  right  of  egress  and  ingress  to  the  public  in  general  over  the 
said  lands,**  That  the  Acts  ^c,  have  not  been  fully  carried  into  eflect,  and 
th^  powers  thereby  granted  for  protecting  the  said  wells  or  springs  from 
being  destroyed,  polluted,  &c.,  and  for  draining  &c.  the  said  200  acres, 
have  been  found  in  many  respects  inoperative  &c. ;  *'  and  it  would  be 
advantageous  to  the  inhabitants  of  High  and  Low  Harrogate,  and  to  the 
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Volume  XV,      public  resorting  tliereto  for  the  benefit  of  the   said  wmten,  if  im 
1850.  effectual  powers  were  granted  for  better  protecting  the  said  wells  a 

~  springs,**  and   securing  them  from  being  destroyed,  polluted,  &c.,  a 

e  <4uEBH      controlling  the  government,  &c.,  and  usage  thereof,  also  for  draining  I 
Harrogate      ^^  ^^*^  stray  or  SOO  acres  &c.,  and  for  more  effectually  securing 
Commissioners,  rights  of  tlie  parties  having  right  of  common  over  the  said  stray : 

section  therefore  proceeds  to  define  the  district  whicli  shall,  for  the  p 
po«es  of  this  Act,  be  comprehended  within  **  the  limits  of  the  sevi 
villages  or  places  usually  known  as  Hi^h  and  how  Htnyogaie,** 

Sects.  2  and  3  enact  that  the  statute  shall  be  carried  into  executioa 
twenty  one  Commissioners,  to  be  called  "The  Commissioners  for 
improvement  of  High  and  Low  Harrogate  g  **  and  that  the  powers  of 
act  and  the  jurisdiction  of  the  Commissioners  shall  extend  over 
limits  comprised  within  the  boundary  defined  by  sect.  1. 

Sect  77,  and  the  following  clauses,  give  the  Comoiissioners  powa 
purchase  lands  or  buildings  for  carrjring  the  purposes  of  the  Act  i 
effect ;  and  provisions  are  made  for  such  purchase. 

Sect  87  enacts :  *'  That  for  better  protecting  all  the  public  welli 
springs  of  medicinal  or  mineral  waters  now  or  hereafter  to  be  disoorn 
situate  contiguous  to  or  within  or  upon  **  the  said  200  acres,  **( 
securing  the  same  from  being  destroyed,  polluted,  or  injured,  and  e 
trolling  the  superintendence  and  usage  thereof,  the  same  shall  be  decs 
to  be  the  property  of  and  are  hereby  Tested  in  the  CommissJoneffs  for 
time  being,**  who  are  empowered  by  their  clerk,  to  bring  any  action, 
prefer  any  indictment  &c.  against  wrongdoers. 

Sect  88  enacts :  **  That  for  the  purpose  of  securing  a  larger  and  bd 
supply  of  sulphur  water  from  the  old  sulphur  water  springs  at  1 
Harrogate  aforesaid,  and  for  protecting  and  securing  them,  and  all  ot 
the  wells  or  springs  aforesaid,  from  destruction,  pollution,  and  iojn 
and  for  affording  greater  convenience  and  accommodation  to  the  viat 
resorting  to  Harrogate  for  the  benefit  of  the  said  waters,  it  shall  be  law 
for  the  Commissioners  to  make  such  additions  or  alterations  to 
present  erections  over  all  or  any  of  tlie  said  springs,  or  to  the  baaios 
reservoirs  thereto  belonging,  and  to  erect  a  ptunp  room  or  other  buildi 
over  the  said  sulphur  water  springs,  with  suitable  basins,  dstemsi 
servoirs,  pumps,  and  apparatus,  and  to  lock  up  or  othenrise  secure  all 
any  of  the  said  wells,  basins,  or  pumps  from  ten  o'clock  every  even! 
until  half  past  five  o'clock  on  the  following  morning:  Provided  alwa 
that,  for  the  purpose  of  affording  free  access  to  all  persons  whomaoe' 
resorting  to  the  said  wells  for  the  purpose  of  drinking  the  said  mine 
waters,  free  of  sny  charge  whatever,  between  the  hours  of  half  post  f 
o'clock  in  the  morning  and  ten  o'clock  at  night,  if  the  said  sulphur  wa 
wells  shall  be  inclosed,  and  a  pump  room  or  other  building  erected  o^ 
the  same,  the  Commissioners  shall  iu  that  case  cause  to  be  erected,  and 
all  times  thereafter  kept  in  good  repair,  a  pump  with  a  conducting  pi 
inserted  into  the  principal  basin  or  reservoir  of  the  said  sulphur  wa 
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spring  or  springs,  to  be  placed  outside  of  any  such  pump  room  or  other    Queefi,*s  Bench, 

buildings,  so  as  from  time  to  time,  and  at  all  times  thereafter,  within  the  1850. 

hours  last  aforesaid,  to  allow  water  to  be  obtained  therefrom  with  the 

same  facility  and  in  as  pure  a  state  as  the  same  is  obtained  in  or  from  ^ 

the  said  pump  room.'*  HAaaooATK 

Sect.  89  enacts :  "  That  it  shall  be  lawful  for  the  Commissioners  to  Commissioners, 
cause  to  be  levied  from  the  persons  using  or  frequenting  the  said  pump 
room  or  other  erections  over  the  said  wells  or  springs  a  reasonable 
charge,  not  exceeding  in  the  whole  the  sum  of  1«.  6d  per  week  for  each 
person,**  such  charge  being  according  to  a  printed  scale,  which  is  to  be 
hung  up  in  the  pump  room  for  inspection. 

Sect.  95  enacts :  "  That  it  shall  be  lawful  for  the  Commissioners  to 
flag  or  make,  with  such  materials  as  they  shall  think  fit,  any  causeways 
or  footways  for  the  use  of  foot  passengers  in  or  on  the  sides  of  any  street 
within  the  limits  of  this  act :  and,  by  sect.  96,  *<  all  causeways  or  foot- 
wajrs  within  the  limits  of  this  act,  whether  made  by  the  Conunissioners 
or  otherwise,  which  the  Commissioners  shall  deem  necessary  to  be  kept 
up  by  themselves  under  the  provisions  of  this  act,  shall  be  kept  in  repair 
by  the  Commissioners.**  Sect.  98  empowers  them  to  make  sewers,  drains, 
&C.,  under  any  street  within  the  limits  of  the  act,  and  to  alter,  repair, 
and  cleanse  them,  &c. 

Sects.  102  to  107  give  powers  to  the  Commissioners  for  regulating 
houses  and  buildings  in  streets  within  the  limits,  as  to  numbers,  names, 
&C.,  and  by  causing  projections  &c.  to  be  removed;  and  impose  penalties 
for  contravening  their  regulations:  and  give  them  certain  powers  for 
widening  and  improving  the  streets.  Other  powers  and  provisions  for 
like  purposes,  and  for  abating,  or  compelling  the  abatement  of  various 
nuisances,  are  contained  in  the  subsequent  clauses. 

Sect  12S  enacts  *.  "  That  it  shall  be  lawful  for  the  Commissioners  from 
time  to  time  to  cause  all  or  any  of  the  streets  within  the  limits  of  this  act 
to  be  cleansed  and  watered,  and  the  dirt,  ashes,  and  rubbish,  except  any 
such  as  shall  be  reserved  by  the  occupiers  for  th^ir  use,  to  be  removed 
from  any  house  or  premises  within  the  limits  of  this  act,  at  such  time 
and  in  such  manner  as  they  shall  appoint.** 

Sect.  135  empowers  them,  "  with  the  consent  of  a  majority  of  the  rate 
payers  assembled  at  an  annual  meeting  for  the  settlement  of  accounts,  to 
cause  the  several  streets  within  the  limits  of  this  act,  or  such  of  them  as 
they  shall  think  proper,  to  be  lighted  with  gas,  oil,  or  otherwise,  at  such 
times  as  they  shall  think  fit,  and  to  provide  such  lamps  "  &c.  as  may  be 
necessary. 

Sect.  136  enacts:  "  That  it  shall  be  lawful  for  the  Commissioners,  or 
for  any  person  or  persons  authorised  by  them,  to  build  and  provide, 
maintain  and  improve,  one  or  more  building  or  buildings,  place  or 
places,  for  the  daily  sale  of  flesh  meat  and  other  raw  victuals,  fish, 
poultry,  game,  fruit,  vegetables,  butter,  and  eggs,  within  tlie  limits  of  this 
act,  together  with  all  stalls,  standings,  and  other  conveniences  and  suit- 
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VvUiMt  AT.  able  approaclm  Tot  M  penoni  i 
1850.  haldins  a  weekly  mirket,  or  ei 
or  buildingi,  pUcc  or  plun,  c 
hones,  live  ttock,  corn,  gni 
enumerated ;  ~  under  a  penally. 
ucnt  iccuDDi  giie  pe 
loaded  waggoDi  and  ottaei  «i 
coadws,  making  bjr-iawi  for  n 
employing  coutablea,  &c 


lbs  Qoii 
HABaa««t« 


Sect.  1 


"  And  in  order 


■Uendant  upon  obtaining  this  ■ 
of  any  lusii  which  may  be  i 
Thai  it  ahall  and  may  be  lawfu 
paiuag  of  (his  act  at  they  sbi 

more  of  the  nid  Comminionei 
the  (aid  Mray,  and  all  landi, 
cellars,  buildingi,  guilens,  and 
cording  to  the  annual  value  of 
Mrerml  ratea  fbr  the  rdief  of  Ih 
paao  of  this  act  into  execution 
once  in  tmry  year  "  ic,  "  to 


tenants  or  occupier?  of  all  h 
cellaii,  building!,  gardriu,  an 
cording  to  the  annual  talue  o 
ment  or  aaaenments.  do  not  < 
the  CommiiHonen. 

(SwL  5G  empowers  Ihe  Coa 
amount,  on  the  credit  of  the  n 
gage  them.  By  »ct.  70,  the  : 
paying  thceipenscs  of  obtainin 
permanent  improrementi  withii 
riied,  and  as  the  ConiiniSsioner 

Sect.  193  enacts  :  "  That  II 
rates,  as  also  all  other  money  ti 
this  act,  shall  be  applied,"  lir 
nnnuitics,  granted  by  lirtue  o 
[he  eipense^  of  flagging,  clean 
several  streets  within  the  Jiinil' 
and  carrying  (he  several  purj 
paying  off  the  principal  sums  t 
order  as  the  Commiisiuners  sbi 

By  an  Interpreiation  Ciai 
include  any  sijuure,  ilreet,  coui 
fare,  or  public  passage  or  place 
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QueefCs  Bench, 

1850. 


rni         r\  •  -n  -n  •  Saturday, 

xhe  Queen  against  Elsley,  £squire«  November  9. 

ON  appeal  by  the  overseers  of  the  poor  of  the  Two  justices, 
by  order  under 

township  of  Sharhtone,  in   the  West  Siding  of  sut.  1  &  2 

Vict,  c.  14 

Yorkshire,  against  an  order  of  two  justices  of  the  said  «.  2.,  removed 

Biding,  the  Sessions  discharged  the  order,  subject  to  funatl^^Uie 

the  opinion  of  this  Court  on  the  following  case.  asylum  Tnakin 

The  order  appealed  against  was  as  follows.  "Z'  °'^«*"  ^^^  ^ 

*  *  °  the  payment  of 

expenses. 
*<  West  Riding,*  &c.   «  To  the  overseen  **  &c.  (of  SharUtone  above    Afterwavds  the 

mentioned),  •«  and  to  the  superintendent  and  treasurer  of  the  Lunatic   "f"*  J^**  J"** 

Asylum  at  SUmley  cum  Wrenihorpe,  in  and  for  the  West  Riding,"  &c.,   second  order 

**  and  %o  George  ffomcastle,  of**  &c.  *<  in  the  said  Riding,  constable:    reciting  the 

Whereas,  on  this  5tb  day  of  AforcA  1849,  Charles  Oesar  CorseUis,  super-   ^'^^  ^°^ 

stating  (as  was 
intendent  and  treasurer  of  the  Lunatic  Asylum  of  the  West  Riding,*'  &c.,   ^i^^  proved  in 

situate  at  Stanley  cum  WrerUhorpe^  in  the  said  Riding,  complains  to  us,   fact)  that  at 

Jotepk  ffoldtworth  and  Edward  Few,  esquires,  two "  &c.  (the  justices   ^*[®  ^""^  ^[ 
.     .  *  ^  ^  the  removal  no 

wgmng  and  sealing  the  order),  **  and  gives  us  to  be  informed  that  here-   inquiry  had 

tofore,  to  wit  on  the  1st  day  of  January,  in  the  year  last  aforesaid,  at   been  made  into 

Foulby,  in  the  district  of  NosteU  and  Faulty  in  the  said  Riding.  Samuel  l^e  settlement 
^  ^  f*  of  the  lunatic, 

jitack,  then  of  Foulby  aforesaid,  labourer,  was  discovered  and  appre-   gn^j  ^g^  he  had 

hended  mider  circumstances  that  then  and  there  denoted  derangement  of  no  means  of 

Jiis  mind,  and  a  purpose  of  committing  a  crime  for  which,  if  then  com-  Pf<>v><^>"g  f<^r 

■^                                   *"  his  own  mam- 
mitted  by  the  said  Atack,  he  would  then  by  law  have  been  liable  to  be  tenance,  ad- 
indicted  ;  that  is  to  say,  the  crime  of  then  and  there  unlawfully  and  ma-  judicated  that 

lidously  wounding  one  George  Homcastle  with  intent  to  do  him,  the  said   ^'^  settlement 
^  »  •     '^  was  m  S.,  and 

G.  ITy  some  grievous  bodily  luum :  and  that  thereupon  the  said  i^.  Atack   ordered  S.  to 

waa  then,  on**  &C.,  **  at  Wakefield  in  the  said  Riding,  brought  before  us   pay  the  ex- 

the  said  justices ;  and  that  we  did  then  and  there  call  to  our  assistance   V^^^^     lleU 
*  ^  ...        "**t  ihe  second 

one  Ber^famin  Xenip,  a  surgeon  '*  &c,  (examination,  on  which  the  justices   order  was 

were  satisfied  that  Alack  was  insane) ;  **  and,  so  thinking  fit,  did,  by  an   good. 

order  under  our  hands  and  seals  directed  to  the  said  G.  Homcattle,  who   ^.  ^^   , 

that,  on  appeal 

then  was  the  constable  of  the  place  where  the  said  S.  Atack  was  appre*   against  the 

second  order 
(making  the 
clerk  of  the  peace  of  the  county  respondent  under  sect.  2),  it  was  not  a  valid  objection 
that  the  copy  of  the  order,  notice  of  chargeability,  examinations,  ground  of  adjudication, 
and  particulars  of  settlement,  had  been  served  on  S,  by  the  treasurer  of  the  lunatic  asylum 
and  by  no  other  party. 
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Volume  XK     bended  as  aforesaid,  to  wit  **  &o.y  *'  and  bearing  date**  ftc«»  ^  c 
I860*  said  S,  Mack  to  be  conveyed  to  and  placed  in  the  said  asylum, 

to  the  sUtute  "  &c,  "  and  that  the  said  S.  Atack  was,  pursuant  ti 

^  ^  order,  on  "  &c^  «  conveyed  to  and  placed  in  the  said  asylnoi, 

"EMUCTm  thereupon  then  received  into  the  said  asylum,  wherein  he  has  1 
since  then  until  now,  and  still  is,  confined  and  in  custody,  pa 
law,  and  under  the  said  order ;  and  that,  when  be  was  so  receive 
he  was,  and  thence  tutil  now  has  been,  and  yet  isy  m  inaaiM 
Then  followed  a  statement  that  Aiack  was  without  means,  of  h 
of  his  relations  &c.,  for  his  maintenance  in  the  a^Ium.  *' 
we,  the  said  justices,  have  nol  hitbtrto  inquired  into  sad  aaetfi 
place  of  the  last  legal  settlement  of  the  said  S»  Aiack  ;  nor  has 
I  been  made  for  payment  of  any  sum  for  his  maintenance   the 

}  that  the  place  of  the  last  legal  settlement  of  the  said  5.  Atmd^ 


I 


time  of  his  discovery  and  apprehension  as  aforsaaid  until  nowy 

and  now  is,  the  township  of  SharUUme  in  the  said  Riding;' 

reasonable  charges  amounted  to  liL  16«.  Od,  which  vraa  noir  doe 

cas^  the  constable,  and  that  the  reasonable  cost  of  the  inaint 

the  asylum  amounted  to  7i.  6d  a  week  ;  that  CSDrseOiu  waa  **  i 

intendent  and  treasurer  of  the  said  asylum^  and  the  pciaao 

the  said  sum  of  7i.  6d  a  week  ought  to  be  paid :   and  thai 

asylum  is  the  Biding  lunatic  asylum  of  the  said  Weal  Bid 

situate  in  and  belonging  to  the  said  Riding.*'    **  Now  thcfcfo 

said  first  mentioned  justices,  having,  on  the  bearing  of  the  and 

and  information,  inquired  into  and  ascertained  the  place  of  the 

settlement  of  the  said  8,  Atutk  by  the  best  legal  evidence  tb 

procured  under  the  drcumstanoet  of  personal  legal  diaabiK^  o 

S.  Atackf  that  is  to  say  by  satisfiictory  evidence  upon  oath  and 

according  to  law,  do,  by  this  our  order,  adjudge  that  the  place  < 

legal  settlement  of  the  said  S.  Ataek,  during  all  the  time  afior 

been,  and  still  is,  the  said  township  of  SAoriitone,  and  that  all  an 

the  premises  hereinbefore  and  in  the  said  complaint  and  infion 

fortli  are  true.     And  we  do  thereupon  hereby  order  you,  d»  t 

of  Sharlstonef  to  pay  to  HomaulU  **  the  said  sum  of  1/.  16s,  Oi/, 

has  been  proved  to  our  satisfaction,  upon  oath,  on  the  said  I 

the  amount  of  the  reasonable  charges  that  have  been  incurred 

by  the  said  G,  Homcaitle,  the  said  constable,  for  examining  tb 

Atackf  and  conveying  him  to  the  said  asylum  as  aforesaid 

do  hereby  further  order  you,  the  said  overseers,**  **  to  pay,  on 

your  said  township,  to  the  said  C  C.  ConeUiSt  the  superintec 

treasurer  **  &c.,  **  weekly,  the  sum  of  7«.  6d,,  it  having  been  pi 

tlie  satisfaction  of  the  justices  on  the  said  hearing  that  the  i 

reasonable  charge  &c.  **  for  the  maintenance  *'  &c.  of  Aiaek,  in  th 

'*  during  his  confinement  therein  under  and  by  virtue  of  our  i 

in  that  behalf  made  on"  1st  Jbnuory,  <*  or  until  it  shall  be 
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ordtred  accordiag  to  law.     And  we  do  fuitlier  atdet  ^  &e.  (directioDft  at  Queen*s  Bench. 

to  weekly  payments).     *<  Given  under  our  haodi  and  seals,  at  Wakefield  1850. 

in  the  said  West  Riding,**  5th  Mareh^  1849.   (Signatures  and  seals  of  the    

josUcM.)  The  Q«««« 

ELtunr. 

The  insane  person  in  the  order  mentioned  was,  on 
1st  January  1849,  brought  before  the  two  justices,  on 
a  warrant  charging  him  with  asi^ult;  when  It  clearly 
appeared  to  them  that  he  had  been  discovered  and  ap- 
prehended under  circumstances  that  denoted  a  derange- 
ment of  mind,  and  a  purpose  of  committing  some  crime 
for  which,  if  committed,  he  would  have  been  liable  to 
be  indicted.  The  justices  thereupon  called  to  their 
assistance  Benjamin  Kemp,  a  surgeon,  and,  being,  upon 
view  and  examination  of  Atack,  and  on  other  proof, 
satisfied  that  he  was  insane,  made  the  following  order 
under  their. hands  and  seals. 

-  The  case  then  set  out  the  order  of  Ist  January  1849, 
recited  in  the  above  order  of  March  5th.  The  order  of 
1st  January  contained  a  direction  to  the  superintendent 
to  receive  Atack  in  the  asylum,  and  in  other  respects 
corresponded  with  the  recital. 

At  that  time,  the  settlement  of  Atack  was  not  known 
lor  inquired  into  or  ascertained ;  nor  was  the  subject  at 
all  brought  before  the  justices  by  any  one;  nor  was 
any  one  interested  therein  summoned,  or  before  the  said 
justices:  and  no  adjournment  for  that  or  any  purpose 
was  applied  for  or  took  place  under  the  order  of  1st 
January.  Atack  was  at  once  taken  by  the  constable 
of  Nostell  and  Foulby  to  the  lunatic  asylum  for  the 
West  Biding,  and,  with  the  sdd  order,  on  the  same 
day,  there  delivered  to  and  received  by  CorselUs^  the 
superintendent  and  treasurer.  On  6th  March  1849, 
on  the  application  and  complunt  of  CorselHs,  as  such 
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superintendent  &c.,  to  the  said  two  justioes,  i 
made  the  order  of  settlement  and  maintenance  he 
before  set  out.  Up  to  that  time  the  settlement 
not  been  inquired  into  or  ascertained  hj  any  just 
Corsellis  sent  to  the  overseers  of  Sharlstane  a  co] 
the  order  of  5th  March,  and  of  the  ezaminationi 
evidence  on  which  the  same  was  made,  and  al 
statement  in  writing,  under  hb  hand,  setting  fort! 
grounds  of  his  application  and  complaint,  and  ol 
first  mentioned  order,  inducUng  the  particularB  d 
settlement  relied  upon  in  support  thereof;  and 
them  the  following  notice  of  chargeabili^  signed 
him. 


«<  West  Riding  of  rorMtfv.-  To  the  orcnecn"  &c.  «  of  SlarblM 
&c.  <*  I,  OuarUt  (knar  Conellit,  Doctor  of  Medidoo,  the  tupcriotcw 
&c.  *'  of  the  pauper  lunatic  asylum  "  &c.»  **  situate  at**  ftc,  «■  do  k 
give  you  notice  that  Samuei  Atmck^  an  insane  person,  named  in  an 
bearing  date  the  5th  day  of  March  1849,  made  under  the  hands  and 
of*'  &c.  (the  said  two  justices),  *<a  copy  whereof  is  sent  to  you  hen 
was  brought  to  the  said  asylum  on  the  1st  day  ai  Jmnmmry  now  last, 
the  said  order  mentioned,  and  that  he  b  a  pauper  lunatic  withoa 
means  of  subsistence,  and  is  confined  in  the  said  asylum  without  any 
vision  for  his  maintenance  therein  other  than  the  said  order  providcsi 
is  now  a  charge  on  the  funds  provided  by  the  said  Riding  for  the  b 
tenance  of  the  said  asylum  and  the  pauper  lunatics  there ;  and  thsi 
said  order  adyudges  that  he  is  settled  in  your  tovmship,  and  ordcn 
to  pay  a  certain  sum  for  the  eipense  of  examining  the  said  &  Atrndk^ 
conTeying  him  to  the  said  asylum,  and  also  a  certain  wceklj  sum  lb 
maintenance  in  the  said  asylum  ;  and  that  a  copy  of  the  said  order, 
of  the  examinations  and  evidence  whereon  the  same  was  madc^  and  d 
statement  in  writing,  under  my  hand,  setting  forth  the  grounds  ol 
said  adjudication  and  order  as  last  aforesaid,  including  the  paiticnlsf 
the  settlement  relied  upon  in  support  thereof,  are  hereto  annexed,  and 
to  you  herewith.  Given  under  my  hand  **  &c.,  9th  Mttrtk  1849.  (! 
nature.) 


The  overseers  of  Sharlstane  served  notice  and  grou 
of  appeal  on  C.  H.  EUley,  Esquire,  the  derk  of  the  pa 
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of  the  West  Riding :  and,  under  the  said  grounds  of  ^h<«mv  Bench. 

appeal,  were  entitled  to  take  the  objections  hereinafter  L_ 

mentioned.  On  the  trial  of  the  appeal  it  was,  and  ^*  ^°"* 
is  now,  admitted  by  the  appellants  that  Atack  was  a  £""»• 
proper  person  to  be  confined  in  the  lunatic  asylum; 
but  they  contended :  1.  That  ConeJUs  had  no  autho- 
rity, as  superintendent  and  treasurer  of  the  asylum, 
to  compliun  to  the  justices,  or  to  sign,  give  or  send 
the  documents  hereinbefore  mentioned  to  the  overseers 
of  SharUtane.  The  appellants  took  this  as  an  objec- 
tion in  substance  to  the  proceedings,  not  making  any 
to  the  form  of  any  of  the  documents,  which,  except  on 
this  ground,  were  to  be  considered  good.  2.  That 
the  justices,  though  the  same  who  made  the  order  of 
1st  January^  had  no  jurisdiction  to  make  that  of  5th 
March;  as  the  settiement  should  have  been  inquired 
into  at  the  time  when  the  order  of  Ist  January  was 
made,  or  an  adjournment  should  have  taken  place  with 
a  Tiew  to  such  inquiry :  that,  neither  inquiry  nor  ad- 
journment having  taken  place  on  1st  January,  the  said 
justices  should  then  have  made  an  order  of  maintenance 
on  the  treasurer  of  the  West  Biding :  but  that,  at  all 
events^  they  had  no  jurisdiction  to  commence  a  new 
inquiry  subsequently  into  the  settiement  of  Atack* 
On  both  these  objections  the  Sessions  ruled  in  favour  of 
the  appellants,  subject  to  the  opinion  of  this  Court. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion 
that  either  of  the  objections  ought  to  have  prevailed, 
then  the  order  of  sessions  was  to  be  confirmed ;  if  the 
Court  should  be  of  opinion  that  neither  of  the  objections 
ought  to  have  prevuled,  the  order  of  sessions  was  to 
be  quashed,  and  the  original  order  confirmed. 

3  Y  3 
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VohmeXV.        Fushley  and  Pickering^  in  rapport  <^  tha  wder 
^^^^*        seasioiiB,    The  first  objection  is  perhaps  of  iflapoMn 

The  Qunw  principiAy '  as  it  illustrates  the  seoond ;  becanse 
EuLsr.  difficultjr  as  to  the  sending  of  the  docoments  mi 
to  shew  that  the  law  is  not  as  contended  for  by 
respondent.  Bat,  farther,  the  documents  ought  to 
sent  by  the  respondent  [Erk  J.  Till  the  app 
there  is  no '  respondent.]  They  should  be  sent  by 
person  who  will  be  respondent  if  there  be  an  app 
If  this  be  not  so^  how  is  the  actual  respondent  boi 
by  the  particulan  of  settlement  which  are  sent  ?  S 
79  of  Stat  4  &  5  ^  4.  e.  76.  applies  to  the  remoni 
criminal  lunatics  under  stat  1  &  2  Vict  c.  14.  j;  2., 
Ifell  as  to  the  orders  in  the  caae  of  pauper  fama 
ubder  stat  8  &  9  Viet.  e.  126.  «.  62.;  Begina  y.  Just 
of  Middlesex  (a)  I  a^  stdt  11  &  12  Vict  c.  SI.  s.  9. 
plies  also  to  orders  under  the  same  section,  62  of  » 
8  &  9  VicL  c.  126.;  Begina  v.  Justices  of  Olamarg 
shire  (b).  [^Coleridge  J.  Who  then  should  have  s 
the  documents  in  this  case  P]  The  clerk  of  the  peace 
the  county :  he  represents  the  county.  The  parish 
which  the  order  is  made  has  the  right  of  appeal,  id 
ever  procures  the  order.  Even  where  an  oidinafy 
moval  is  void,  as  where  notice  of  chargeability  is  sigi 
by  only  two  out  of  four  overseers,  the  remedy  is 
appeal;  Regina  v.  ffestbury (c).  That  the  parties 
send  the  necessary  notices  are  identical  with  the  part 
who  are  to  be  respondents  in  an  appeal  appears  fn 
^  the  analogy  of  the  case  last  cited  and  many  other  c 
dsions  under  the  Poor  Laws ;  Begina  v.  7%e  Jtufn 
of  Surrey  (d),  Ex  parte  The  Overseers  of  Hamky{t 

(a)  sn.^L,  9.  (b)  13  Q.  B.  561. 

{c)  5  Q,  B.500,  (<0  S  Q,B.  505. 

{e)  \  D,  i  L.  673.     See  Re^na  v.  Molesworth,  9  Q.  B.  65. 
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wkkbr  hst  oise  is  a  very  strong  one,  beeaase,  though  Qf»f^^  Seneh. 
I^docmment  was  signed  by  the  proper  party^  H  was       ^^^^ 
yet  held  Void  fo9  his  not  having  described  himself  by  his     '^^  ^^** 
proper  character.     Conid  the  treasurer  of  the  a^jrlum       £ui^- 
abandcm  the  order,  before  or  after  notice  of  appeal  was 
served? 

A»  to  the  second  objeotion :  the  power  to  remove^ 
upon  which  the  respondent  inrists,  can  arise  only  from 
Stat.  1  &  2  Viet.  e.  14.,  which  was  passed  to  amend 
Stat  39  &  40  &.  3.  c.  94.,  the  statute  made  to  meet 
such  cases  as  that  of /Zad[^&{  (a).  Sect  2  of  stat.  1  & 
t  Vtck  e.  14.  enacts  that,  ia  tiie  case  of  a  dangerous 
lunatic  removed  to  an  asylum,  it  shall  be  lawful  for  the 
justices  to  inquire  into  the  last  place  of  settlement,  and 
make  an  order  for  payment  on  the  settlement  parish ; 
and,  if  the  settlement  cannot  be  ascertained,  ^^  such 
Older  shall  be  made  upon  the  treasurer  of  the  county  " 
ftcr  omitting  the  words  '^  if  they  shall  so  think  fit,"  by 
which,  in  the  earlier  part  of  the  section,  a  discretion  is 
given  as  to  ordering  the  removal.  .  Stat.  9  6r.  4.  c.  40. 
9*  42.,  in  the  case  of  a  pauper  lunatic,  expressly  gives 
power  to  the  justices  of  the  county  where  the  asylum  is 
SttusAe  to  inquire  ''  at  any  time  "  into  the  settlement,  if 
it  Was  not  ascertained  at  the  original  removal  to  the 
asylum.  Under  this  statute  it  was  held,  in  Regina  v. 
Hejfop  (i),  that  the  justices  who  made  the  removal  with- 
<mt  ascertaining  the  settlement  could  not  afterwards 
inquire  ilito  it,  unless  they  could  act  imder  sect.  42. 
Now  ill  stat  1  &  2  Vict  c.  14.  there  is  no  provision 
UBwering  to  sect.  42  of  stat.  9  G.  4.  c.  40. ;  therefore 
in  tins  itose  there  was  no  power  at  all  of  inquiry  into  the 

(a)  Itex  T.  HadJUld,  27  Bow.  Si.  Tr.  ISSl.  {b)  8  Q,  B.  547. 
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settlement  after  the  removal.  \CdendgeZ.  Sect.2(tfil 
1  &  2  VicU  c.  14.  authorises  the  removal  to  the  ooa 
asylum  in  cases  where  the  settlement  ^  cannot  be  as( 
tained : "  here  it  was  not  inquired  into.]  The  dut] 
the  magistrates  is  to  remove  at  once ;  and,  if  tbej 
so,  they  ought  to  make  the  order  for  payment  on  m 
party.  But,  if  the  ori^nal  removal  be  bad  for  wan 
inquiry  into  the  settlement,  the  order  now  appei 
against,  which  is  founded  upon  it,  must  be  bad.  [L 
Campbell  C.  J.  1£  there  was  an  irregularity  at  fi 
may  not  the  justices  now  exercise  the  power  of 
quiry  ?]  They  cannot :  at  any  rate,  they  can  d< 
only  in  obedience  to  a  mandamus,  as  in  Regina 
The  Justices  of  the  Wut  Riding  ((i).  It  may  a[f 
that  the  statute,  in  confining  the  power  of  inquirj 
the  time  of  the  removal,  is  unreasonable;  but  ot 
instances  of  inconvenience  may  be  shewn,  as  thai 
requiring  the  whole  proceeding  to  be  by  the  si 
justices.  K  the  inquiry  may  take  place  at  any  tii 
why  is  the  power  limited  to  the  justices  who  origini 
removed,  and  of  whom  one  may  be  dead  before 
settlement  is  ascertuned?  It  is  observable  that, 
stat.  3  &  4  Vict,  c.  54.  (the  statute  respecting  ins 
prisoners),  sect.  2,  wherever  an  act  is  to  be  done 
justices  at  a  time  posterior  to  the  removal,  special  [ 
vision  is  made  that  it  may  be  done  by  other  justit 
So  in  other  instances,  where  a  power  is  reserved 
inquire  or  make  an  order  later,  it  is  ^ven  by  expi 
words ;  as  in  stat.  8  &  9  Vict.  e.  126.  ss.  58,  62.  . 
attempt  may  be  made  to  apply  the  statute  respect 
pauper  lunatics,  8  &  9  Vict.  c.  126.,  to  the  case 


(•)  S(lB.h 
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dangerous  and  criminal  lunatics.    But  it  will  be  found  Q«m»'«  Benek. 

that  the  two  kinds  of  lunatics  have  been,  throughout,  |___ 

the  subject  of  distinct  provisions.  Stat.  3  &  4  Vict,  ^^m  Qomr 
e.  54o  in  the  case  of  insane  prisoners,  gives  certain.  Euley. 
powers  of  controul  to  the  Secretary  of  State.  Under  stat. 
8  &  9  Vict  c.  126.  the  appeal  lies  only  agunst  the  order 
of  maintenance,  sect.  62 ;  under  stat^  1  &  2  Vict  c.  14. 
1. 2.  the  appeal  is,  substantially,  against  the  adjudica- 
tion of  settlement.  [^Coleridffe  J.  According  to  your 
aigument,  the  justices  may  prevent  an  appeal  by  not 
inquiring  into  the  settlement.]  That  seems  to  be 
the  result  of  the  enactments.  The  proper  course,  if 
the  justices  have  no  evidence  of  settlement,  but  are 
likely  to  obtiun  it,  is  to  adjourn.  In  stat.  48  G.  3. 
e.  96.  the  distinction  between  pauper  and  criminal 
lunatics  is  preserved.  Stat.  56  G.  3.  c.  117.  is  confined 
to  lunatics  charged  with  offences.  Stat.  9  G.  4.  c.  40. 
has  distinct  enactments  for  the  two  classes  of  lunatics. 
Therefore  stat  1  &  2  Vict  c.  14.  cannot  be  incor- 
porated with  any  statute  which,  like  stat.  8  &  9  Vict 
c  126.,  relates  to  ordinary  pauper  lunatics. 

Overend  (with  whom  was  6r.  Hardy),  contra,  was 
stopped  by  the  Court. 

Lord  Campbell  C.  J.  The  first  o(gection  was 
very  perspicuously  put  by  Mr.  Pickering^  but  does  not 
seem  to  have  been  that  mainly  relied  upon  by  the 
appellants'  counseL  The  important  question  is,  whe- 
ther the  magistrates,  under  sect.  2  of  stat.  1  &  2  Vict 
c.  14.,  had  the  power  to  inquire  into  and  adjudicate 
upon  the  settlement  after  they  had  removed  the  lunatic 
to  the  asylum.    I  think  they  had.     The  words  of  the 
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Fphme  XK    JMotion  are  very  general,  makuig  it  lawfbl  fer  file  j 
tices  "  to  inquire  into  and  asceirtain,  by  the  best  le 

The  Qunv  evidence  that  can  be  procured  under  the  eiicumstii] 
EiMLMw.  of  personal  l^al  disalnlity  of  such  insane  person,**  ^ 
place  of  the  last  legal  settlement.'*  It  is  not  reqd 
that  this  should  be  done  at  any  particular  monu 
Here  the  power  Was  not  exenosed  at  all  befi»e 
removal ;  the  justices  ndvei^  did  inquire.  It  would 
very  incanvenient  if  no  inqmry  could  be  made  afl 
wards.  If  that  were  so»  neither  the  county  nor 
parish  where  the  lunatic  is  settled  could  be  fixed,  if 
inquiry  had  at  fiivt  been  onutted.  It- can  haidly 
supposed  that  the  le^lature  intended  anything  so  i 
reasonable.  Must  the  justices,  if  they  have  no  reasi 
able  means  of  information,  adju^cate  at  the  mome 
and  make  an  order  immediately  upon  the  county 
as  finally  to  relieve  the  settlement  parish  ?  It  see 
to  me  that  the  words  admit  of  the  reasonable  constr 
tion  that  the  inquiry  may  take  jdace  at  a  future  tii 
Neither  objection,  therefore,  is  supported. 

Coleridge  J.  I  am  of  the  same  opinion.  As 
the  first  objection :  it  is  admitted  that  there  is  no  irreg 
larity  with  respect  to  the  transmission  of  the  documei 
except  as  to  the  party  transmitting:  the  objection 
therefore  one  of  form,  not  of  substance,  inasmuch  as  t 
appellants  have  the  same  benefit,  whoever  sends  t 
documents.  We  ought,  therefore,  before  allowing  t 
objection,  to  see  very  clearly  that  the  statute  requi] 
them  to  be  sent  by  the  party  who  is  ultimately  to 
the  respondent  Now  the  words  of  sect.  2,  "  wU 
appeal  the  justices  of  the  peace  assembled  at  the  m 
general  quarter  sessions  are  hereby  authorised  and  ei 
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powined  to  hear  and  determine,  in  the  saikie  mami6ri^  Quem't  Bmuk. 

appeals  against  orders  of  removal  are  now  heard  and  do-  

termined,"  point  to  the  footing  on  which  the  appeal  is  to  '^^  Qirnw 
be  placed  for  hearing,  not  to  the  acts  of  the  party  against  Etsisr. 
whom  it  is  broiight.  Therefore  the  appellants  are  in 
point  both  of  fact  and  form  bound ;  and  iii  this  there  is 
no  inconvenience.  As  to  the  second  and  more  iihporta&^ 
objection:  we  must  decide  upon  the  construction  of 
this  act  as  we*  should  have  decided  on  the  day  aftef  it 
passed.  An  argument  has  been  drawn  from  the  fuUar 
language  of  the  later  act,  8  ft  9  Vidt.  c.  126.*;  but  I 
think' it  does  not  avail  much  that  'the  l^islature,  ^in 
the  la^et  instance,  may  have  thought  it  as  well  to  put 
in  fuller  words.  The  only  restriction  imposed  by  stat. 
1  &  2  Vict.  c.  14.'  s.  2.  is,  that  the  inquiry  into  and 
adjudication  of  the  settlement  must  be  by  the  same  two 
justices  who  remove  the  lunatic.  l%e  framer  of  the  lust 
might  intend  all  this  to  be  done  at  the  same  time  or 
upon  an  adjournment:  but  the  words  do  not  express 
either:  and,  when  we  consider  tiie  peculiar  hardship 
which  would  result  from  our  holding  that  the  inquiry, 
if  it  do  not  take  place  at  the  time  of  the  removal, 
cannot  take  place  at  all,  we  should  not  be  justified  in 
importing  such  an  enactment  into  a  statute  so  worded. 

WiGHTMAK  J.  I  am  of  the  same  opinion.  As  to 
the  first  objection,  I  agree  in  the  reasons  of  my  brother 
Coleridge,  The  second  objection  is  more  important. 
The  justices,  on  inquiry  into  the  settlement,  if  they 
can  ascertain  it,  are  to  make  the  order  on  the  parish ;  if 
they  cannot,  they  are  to  make  the  order  on  the  county. 
The  argument  is,  that  all  this  must  take  place  at  the 
time  of  the  removal.     Such  a  construction  would  pro- 


il 


1038  Q-B.  UIGHAfiLUAS  TERM* 

Vtlmme  X7.     duce  BO  much  inconvenience,  if  not  injostice,  tl 

^__  cannot  agree  to  it  unless  the  words  compel  me  to  i 

The  Qdim     There  may  be  cases  where  there  are  no  means  c 

EuLEi.       quirj  at  Ae  time,  though  it  is  necessary  that  the  in 

should  be  put  into  safe  custody :  and  the  statute 

tains  no  words  binding  the  Conrt  to  the  constm 

for  which  the  appellants  contend. 

Eble  J.  1  am  of  the  same  opinion.  It  is  clear 
the  analogy  with  respect  to  orders  of  removal  v 
the  poor  kw  is  to  be  followed  as  far  as  poesibl 
the  case  of  appeals  agunst  the  removal  of  dongf 
lunatics.  The  party  benefited  by  the  appeal  is 
party  who  is  to  send  tlie  documents ;  and  tins  pari 
in  the  present  case,  the  keeper  of  the  InnaUc  aayloi 
whose  expense  the  lunatic  is  muntuned  in  the  sbs 
of  an  order  for  payment  As  my  brother  O^erid^ 
already  shewn,  the  language  of  the  enactment  poin: 
the  mode  of  hearing  the  aj^ieal,  not  to  the  acta  of 
party  resisting  the  appeaL  Here  it  is  only  by 
special  provision  in  sect.  2  that  the  clerk  of  the  peai 
the  respondent.  As  to  the  second  question,  wbe 
the  justices  had  jurisdiction  to  adjutUcate  on  the  sei 
ment  after  the  removal,  the  words  of  the  section  do 
confine  their  power,  but  appear  fairly  to  allow  a 
sonahle  time ;  which  is  also  strongly  required  by 
inconvenience  which  would  follow  from  restricting  tl 
to  an  immediate  decision. 

Order  of  sesdons  quasi 
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Queen**  Bendu 

1850. 


The  Queen  against  The  Hon.  and  Rev.  William  ^ondai/, 

*'  ^  November  lltlu 

WoDEHOUSE  and  Others,  Justices  of  Norfolk. 


TJ/'ORLLEDGE,  in  this  term,  obtuned  a  rule  calling  in  jprU  184S» 

on  four  justices  of  Norfolk,  named  in  the  rule,  made  for  re. 
and  the  late  and  present  overseers  of  the  parish  of  pauper^from 
Chedgrave,  in  the  same  county,  to  shew  cause  why  the  ^^^  q'  ^j 
said  four  justices,  or  two  of  them,  should  not  make  an  ]!••  suspended 

^  '  '  the  same  day; 

order  under  their  hands  and  seals,  or  the  hands  and  •^^  ^*  ^u 

•enred  with 

seals  of  two  of  them,  upon  the  said  late  or  present  over-  noUce  of  the 
seers,  commanding  them  to  pay  to  the  overseers  of  the  movai  within 
parish  of  Barford,  in  the  said  county,   the  smn  of  ^eth  /higutt " 
97/.  5*.,  being  the  costs  of  the  relief  and  maintenance  Jq^kIc'I^c  lef 
oi  James  Henry  Gower.  and  his  wife  and  four  children,  **"®  *"^    ^ 

•^  '  '   operation.     In 

from  17th  April  1843  to  30th  September  1847,  pur-  Septemberis4h 

^  ^  ^  .  execuuonofthe 

suant  to  the  statute  in  such  case  &c  ;  the  said  H.  J.  Cr.,  order  was  di- 

rected  by  an- 

and  his  said  wife  and  children,  having  been  finally  other  order  of 
adjudged  to  belong  to  the  said  parish  of  Chedgrave.  at  the  same  ' 
The  following  facts  appeared  upon  affidavit.  oSered  ^y. 

Two  justices  of  Norfolk  made  an  order,  dated  7th  Sf"^^^^^;.*^ 
April  1843,  for  the  removal  o{  Gower,  his  wife  and  P«n>e8ofinain. 

^  tenance  from 

children,  from  Barford  to  Chedgrave.  as  their  last  place  ^pri^  is^s  to 

•^  -Sf  *  r  September  18^7; 

of  legal  settlement,  and,  by  indorsement  thereon,  sus-  and  the  pauper 

was  removed 
to  C.  He  had 
resided  in  B.  five  years  next  before  tlie  execution  of  the  order.  Afterwards  C.  appealed 
against  both  orders.  The  Sessions  confirmed  both.  On  cases  reserved  for  this  Court, 
the  order  of  removal  was  confirmed  on  the  ground  that  the  appeal  was  too  late ;  but 
the  order  for  payment  was  quashed,  on  the  groun^  that  the  case  was  not  witliin  stat. 
35  G,  3.  c.  101.  s.  3.,  the  pauper  not  being  dead,  nor,  in  consequence  of  stat  9  &  10  Vict. 
c.  66.  s.l^  legally  removed. 

Held,  nevertheless  (on  motion  under  lUt.  11  &  12  Vict,  c  44.  «.  5.),  that,  after  the  de- 
cision of  this  Court,  S.  was  entitled  to  an  order  on  C.  for  the  same  expenses  of  mainte- 
nance, the  settlement  having  now  been  finally  adjudged  to  be  in  C>  so  as  to  bring  the  case 
within  Stat.  4  &  5  ff.  4.  c.  76.  i.  84. 


lOM  Q.  B.  liieHABLMAB  TERM, 

r^iutMxr^  pended  the  same.    Within  ten  days,   notice  of  t 
*        chargeability,  and  copies  of  the  indorsed  order  and  ' 


The  QvuK     examinations,  were  duly  served  upon  the  overseen 
WosnousE.     Chedgrave.     Two  justices  of  Nnfolkf  by  indorsem 
on.  the  order,  dated  29th  September  1847^  directed 
execution  thereof,  and,  by  the  same  indorsement, 
dered  the  overseers  of  Chedgraoe  to  pay  lOOL  IIj.  6 
ta  the  overseers  of  Barfordj  as  charges  which  Barf 
had  incurred  by  the  suspension.     On  30th  Septem 
1847  the  paupers  were  removed  accordingly^  and 
oeived  by  Chedgrcme.     Appeals  against  the  order  of 
moval  and  the  order  for  payment  were  entered  by 
overseers  of  Chedgrawe,  at  the  Norfolk  October  eesac 

1847.  Notice  and  grounds  of  appeal  against  the  on 
of  removals  and  notice  of  appeal  against  the  order 
payment,  weie  duly  served  before  the  January  sessit 

1848.  One  of  the  grounds  was:  ^'  That  the  a 
J.  H.  Gower  had  not,  at  the  date  of  the  said  order 
removal  of  the  7th  day  of  April  1843,  and  never  hi 
any  settlement  in  the  said  parish  of  ChedgraveJ'.  I 
sessions  confirmed  both  orders,  subject  to  a  case  up 
each.  By  rules  of  this  Court,  the  order  of  remo^ 
and  the  order  of  sessions  confirming  it  were  confinn 
a,nd  the  order  for  payment  and  the  order  of  sessions  cc 
firming  it  were  quashed  (a). 

The  expense  of  maintenance  from  17  th  April  18 
to  30th  September  1847  amounted  to  97/.  5«.  (6),  whi 
had  actually  been  paid  by  the  overseers  of  Batfim 

and  they,  on  22nd  February  1850,  demanded  this  sn 

% 

(a)  Begina  y.   Chedgrave,  12  Q.  B.  206.     That  case  was  argued 
November  27th,  1849;  and  judgment  was  delivered  on  Decemher  7i 
1849. 

(6)  The  difference  between  the  sums  was  not  ezplslned. 


from  the  overseerB  of  Chedgraoe ;  but  payment  was  OMin*«  Be^k. 

refnsecL    On  26th  F^imiary  1850,  an  infbnnation  and  1__ 

complaint  were  laid,  under  stat  4  &  6  W.^.e.  76.  (a),  ^he  Quuv 
by  the  overseen  of  Barfofdj  before  a  justice  oiKwfaO^  Wqbmhowl 
who  issued  a  siunmons  to  the  overseers  of  Chedgrane  to 
appear  before  two  or  more  justices  on  19th  March 
1850.  On  that  day  the  parties  ai^)eared  before  the 
justices  mentioned  in  the  nde,  at  petty  sessions;  and 
the  above  all^ations  were  proved :  and  the  overseers  of 
Barford  required  the  justices  to  make  an  order  upon 
Chedgraoe  for  payment  of  the  972L  5«.  On  the  part  of 
Chedgrave  it  was  objected  that  the  justices  had  no 
jurisdiction  to  make  the  order ;  on  the  grounds :  first, 
that  the  first  order  for  payment  had  been  quashed  by 
this  Court ;  secondly,  that,  at  the  time  of  maldng  such 
first  order  (39th  September  1847),  the  paupers  were 
irremoveable  from  Barfordj  imder  stat.  9  &  10  Vict 
e,  66.  (&).  The  justices  adjourned  the  hearing  to  16th 
April  1850 ;  when  the  same  justices  resumed  the  heal- 
ing and  then  refrised  to  make  the  order.  It  was 
fiirther  stated  that  the  justices  so  refused  for  the  pmN> 
pose  of  having  the  right  determined  by  an  application 
to  this  Court,  under  stat.  11  &  12  Vict  c.  44.  s.  5.  ^ 
The  affidavits  in  opposition  stated  that,  at  the  January 
sessions  1848,  the  overseers  of  Chedgrave  were  pre- 
vented from  going  into  the  merits  by  the  objection  that 
the  notice  of  appeal  was  too  late,  under  stat.  49  G.  3. 
c.  124.  8.  2. ;  which  objection  the  sessions  held  good, 
and  which  was  the  ground  of  the  dedsion  of  this  Court 
in  favour  of  the  order  of  removal :  and  that  this  Court 
had  quashed  the  order  for  payment  on  the  ground  that 

(a)  Sect.  84.  (6)  Sect  1. 
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rohuMXK 

1860. 

The  Quuv 

V. 

'WoDiaoosi. 
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the  case  was  not  within  stat.  35  G.  3.  e.  101.  «.  S 
pauper  not  being  dead,  and  his  remoyal  bdng 
under  stat  9  &  10  Vict  c.  66.  s.  1. :  and  fiicts 
stated  to  shew  a  reaidenoe  of  the  paupers  in  Ba 
80  as  to  satisfy  that  section. 


Archbold  now  shewed  cause.  This  is,  in  eff 
renewal  of  the  application  agunst  which  this  ( 
decided  in  the  former  case  of  Regina  v.  Chedgrai 
It  was  there  determined  that,  in  the  case  of  a  susp 
order  of  removal,  an  appeal  was  too  late,  under 
49  G.  3.  c.  124.  8,  2.,  which  was  not  made  at  the 
quarter  sessions  after  the  order  itself;  and  that  i 
grave,  therefore,  could  not  appeal :  and  it  was  de( 
also,  that  the  order  for  repayment  of  expenses 
illegal,  under  stat.  35  G.  3.  c.  101.  s.  2.,  the  pi 
not  being  dead,  and  his  removal  being  as  no  rem 
because  rendered  illegal  by  stat.  9  &  10  Vict,  c  66. 
The  parties  are  now  in  the  same  position  as  at  the 
of  that  decision,  unless  the  dedsion  itself  makes 
difference,  and  authorises  a  new  order  for  the  expe 
It  is  suggested,  on  the  other  side,  that  the  decision 
make  a  difference,  and  brings  the  case  within  stat. 
6  W.  4«  c.  76.  s.  84.  (i).     But,  even  supposing  th 


(a)  12  Q.  2?.  206. 

(6)  Which  enacts :  '*  That  the  parish  to  which  any  poor  person 
settlement  shall  be  in  question  at  the  time  of  granting  reUef  si 
admitted  or  finally  adjudged  to  belong  shall  be  chargeable  with  «nd 
to  pay  tlie  cost  and  eipense  of  the  relief  and  maintenance  of  sudi 
person  :  '*  **  Provided  always,  that  such  parish,  if  not  the  parish  j 
lug  such  relief,  shall  pay  to  the  parish  by  which  such  relief  sb 
granted  the  cost  and  expense  of  such  relief  and  maintenance  fron 
time  only  as  notice  of  such  poor  person  having  become  chargeable 
have  been  sent  by  such  relieving  parish  to  the  parish  to  which 
poor  person  shall  be  so  admitted  or  finally  adljudged  lo  belong  i  Pro 


if 
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dmon,  that  the  appeal  was  too  late,  to  be,  within  the  Queett^s  Btnck. 

meaning  of  this  section,  a  final  adjndication  of  the  * 

settlement,  still  the  enactment  does  not  relate  to  sus-  '^^  ^^^''^ 
pended  orders.  If  it  did,  it  would  amount  to  a  repeal  Wodxhoose^ 
of  the  previous  law  as  to  suspended  orders:  but,  in 
fact,  the  existing  provisions  as  to  suspended  orders 
are  recognized  in  the  second  proviso  of  the  section. 
The  secUon  relates  to  costs  incurred  in  the  main- 
tenance of  paupers  during  the  time  between  the  order 
of  removal  and  the  removal  in  the  case  of  orders  not 
suspended,  and  which  costs  originated  in  the  allowance 
of  the  twenty  one  days  under  sect.  79:  but  the  law 
as  to  suspended  orders  was  left  as  before.  ^'  All  acts 
in  pari  materia  are  to  be  taken  together,  as  if  they 
were  one  law ; "  per  Lord  Mansfield  in  Tlie  Earl  of , 
Ailesburtf  v.  Pattison{a).  The  same  principle  is  ap- 
plied to  the  statutes  relating  to  the  poor  by  Coleridge  J. 
in  Bex  v.  The  Poor  Law  Commissioners^  in  the  matter  of 
the  Parish  of  St.  Pancras  (i).  [JErle  J.  Why  may  not 
the  remedy  be  cumulative?] 

Palmer  (with  whom  was    fForUedge),  contrA,    was 
stopped  by  the  Court. 

Lord  Campbell  C.  J.  The  case  clearly  comes  within 
sect.  84  of  Stat.  4  &  5  ^.  4.  e.  76.,  which  undoubtedly 


alwayty  that  no  charges  or  eipenses  of  relief  or  maintenance  shall  be 
rccorerable  under  a  suspended  order  of  removal  unless  notice  of  such 
drder  of  removal,  witli  a  copy  of  the  same,  and  of  the  examination  upon 
which  such  order  was  made,  shall  have  been  given  within  ten  days  of  such 
order  being  made  to  the  overseers  of  the  poor  of  the  parish  to  whom  such 
drder  is  directed.  ** 

(a)  1  Doug.  88.  so.  {h)  6  >f.  $*£.  1.  S. 

VOL.  XV.  X.  8.  3  Z 
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Q.B.  HI( 

applies  to  aospended  c 
by  that  Motion  having 
dednon  does  not  elaoh 

COLEBnXIB  J.      I  1 

that,  if  tiie  case  be  n 
made  absolnte.  But  tl 
only  to  the  interval  of 
sect  79.  I  can  see  lU 
Ute  enactiiig  part  of 
here  adjadge  tiie  sett 
siupend  the  removal 
i,  1.  makes  the  pauper 
the  settlement  We  i 
.grave  was  preoladed  I 
agtunst  the  order  adJD' 
pauper  wss  removed 
have  been  bef<ne  exoeji 
fore  removed  to  the  pa 
he  is  settled.  That  int 
But  a  question  is  mad< 
BOBpended  orders.  If  i 
proviso  mean?  That 
enacting  part  comprehe 

WlOHTHAK  J.  CCH1C1 


Eble  J.  The  appl 
within  the  second  provii 
ing  part  of  the  section 
making  of  the  order. 
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QUiCetCi  Bench, 

1850. 


The  Queen  against  The  South  Devon  Railway  ,r«fo««%. 

Company.  Nanember  Isth. 

TLA"  AND  AMUS.    The  suggestions  in  the  writ  were  under  the 

that  the  defendants,  under  their  special  acts  and  ^^h^*^"^"^ 
Btat.  8  &  9  VicL  c  18.  (the  Lands  Clauses  Consolida-  ^"^Jt^l^^'- 

^  c.  18.,  ifadif- 

tion    Act,    1845),    took   the    lands   of   the    prosecutor,   ference  between 

a  land' owner 

who  desired  that  the  amount  of  compensation  might  and  promoters 

of  an  under- 

be  referred  to  arbitration :   that  an  umpire  was  ap-  taking  has  been 

pointed  by  the  Board  of  Trade  under  the  provisions  ^^"[^n^an^d' 

of  Stat.  8  &  9  Vici.  c.  18.  *.  28.:  and  that  the  umpire,  S^e*c^  w? 

having  heard  the  parties,  made  his  award,  and  in-  "om^i^e^^ 

timatedtothe  defendants  that  he  had  done  so.     The  voters  by  man- 
damus, at  the 

writ  then  commanded  the  defendants  to  take  up  the  Und-owner's 

instance,  to  take 
award*  up  the  award. 

Betum.     That  the  umpire  demanded  a  fee  of  911.  moters  must,'^ 
and  refused  to  deliver  the  award  unless  it  was  paid.  ^',**^ly  ^e 
I>emurrer.    Joinder  in  demurrer.  ^^  ^"*  °'*  *^* 

award ;  the  ar- 
bitrators or  um- 
pire having  a 

Sir  A.  J.  E.  Cockbum,  Solicitor  Gtaeral,  for  the  lien  on  the 

award  for  such 

Crown.     Stat.  8  &  9  Vict  c.  18.  s.  35.  requires  that  fees,  which  Uie 
the  awai;^  shall  .be  delivered  to  the  promoters,   who  bound  u>utisfy, 
shall  retain  the  same  and  furnish  a  copy  to  the  other  the^obr^ation"* 
party.     That  clearly  makes  it  fheir  duty  to  take  up  J^^""*"^ 
the  award :  otherwise,  how  is  the  claimant  to  get  his 
compensation  money?    He  has  no  authority  to   take 
lip  the  award.     And  the  return  is  bad.    The  umpire 
has  a  lien  for  his  reasonable  charges ;  and  no  allegation 
is   here  made   that    the  demand  is  exorbitant;   the 
Court  cannot  be  asked  to  presume  that  there  is  an 
attempt  at  extortion. 

3z  2 
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Volume  xr.    the  more  readily,  because  Ae  taking  op  of  the  a 

^^^       one  *f  ft  aeriea  of  steps  by  which  the  Company  1 

The  Qunw     puliion  take  away  a  man's  knd,  and  I   thb 

8o0TB  Dbvov   when  the  Company  ha>¥e  commenced  suoh  a  con 

CoropaDy.      baTC  put  a  man  m  the  position  of  no  longer 

the  eoiitroiil  of  his  land  though  he  has  not  yet  < 

the  compensation  which  is  the  prioe  of  it,  tl 

bound  to  go  on  and  complete  the  stepe. 

(a)  Reported  by  C.  BlaMum^  Eiq. 


before  the 
action  is 


Novef^isih.  Walkxr  against  Clements. 

I^^jT^'  assumpsit.  The  dedaration  (which  r 
c.  16.  i'.s.,tbe  ^rit  issued  31st  October  1849)  was  for  n 

Stmtute  of 

limitationt  is      labouT  as  an  attomey>  money  paid,  and  on  an 

not  a  bar  to  a 

setoff,  unless       Stated* 

tlifi  six  vears  

have  expired  Plca  (dated  30th  November  1849),  among 

That  ^^  plaintiff,  before  and  at  the  time  of  t1 
brought  mencement  of  this  suit,  was,  and  from  thence 

Inerefore,  '  ' 

Mfhere,  to  a  plea  hath  been  and  still  is,  indebted  "  to  defendant 

of  set-off,  plain- 
tiff replied  that    (on  a  promissory  note  and  two  bills  of  exchange, 

the  cause  of  , 

set-off  did  not     railway  shares  and  certificates  of  ownership  oi 

accrue  within 

six  years  of  the   in  Companies,  scrip  certificates,  goods  and  chatt 

commencement     ,  i»j  jji*  j  i. 

ofthesuitor  transferred  and  deliyered,  money  lent,  monc 
the  pleaf  the  ^^  ™oney  had  and  received,  interest,  and  money 
r?j  u*'*?"  ^'■'   divers  accounts  stated):  which  sums  exceeded  & 

held  bad  on  ^ 

special  de-         defendant  offered  to  set-off  &c.  (in  the  common  i 

murrer. 

Replication  (dated  8th  December  1849):  T 
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«ippoBed  debts  and  caiues  of  Bet-off  ^  did  not,  QueenU  jetmcA. 
nor  did  any  p„t  A«eof,  ^ise  or  accrue  atanylime       ^^ 
withiii  six  yean  next  before  the  commencement  of  tins 
suit  or  the  pleading  of  the  said  plea."    Verification* 
'   Speoial  demurrer,  assigning  causes  which,  so  far  as 
Mgards  the  decision  of  the  Conrt,  will  sufficiently  ap- 
pear firom  the  argument. 


Waubk 
CLUiximi. 


Bew,  for  the  defendant.  The  question  i^  whether 
the  six  years  giyen  by  stat.  21  Jo.  1.  c  16.  s.  3,  are 
to  be  reckoned,  when  the  statute  is  insisted  upon  in 
answer  to  a  plea  of  set-off,  from  the  commencement  of 
the  action  or  from  the  pleading  of  the  plea.  Even  if 
they  are  to  be  reckoned  from  the  plea,  the  replication 
is  bad  on  special  demurrer  at  least:  if  it  sets  up  two 
defences,  it  is  bad  for  duplicity :  if  it  sets  up  one  only, 
the  expiration  of  the  time  before  plea  pleaded,  it  is  true 
that,  if  the  six  years  expired  before  the  commencement 
of  the  action,  they  would  also  have  exi»red  before  the 
plea  pleaded :  but  this  is  argumentative,  though  the  ar- 
gument is  &  fortiori :  and  the  replication  in  this  respect 
ia  Kke  the  plea  in  Burroughs  v.  Hodgson  (a),  which,  in 


(a)  9  ^  ^  E,  499.  Rew  referred  alio  to  •  case  of  Parker  ▼•  GiU^  io 
which  this  Court  acted  upon  the  authority  of  BurroughM  ▼.  Hodgton.  It 
wan  an  action  of  assumpsit  to  recover  the  amount  of  an  attorney's  bill  of 
roets.  Flea:  **  that  the  plaintiff  did  not  at  anj  time  one  month  before '* 
action  brought,  deliver  a  signed  bill  **  pursuant  to  the  statute  in  such 
ease  made,  but  therein  wholly  failed  and  made  default,  contrary  to  the 
fonn  of  the  said  statute.**  Demurrer,  on  the  grounds  that  the  plea  did 
not  allege  that  the  plaintiff  did  not,  *'  one  calendar  month,**  before  action 
deliver  such  bill ;  and  that  the  averment  that  he  did  not  deliver  such  bill 
<«one  month'*  before  action  was  an  averment  on  which  no  material 
or  sufficiently  certain  issue  could  be  taken.  The  case  was  argued  in 
Trinittf  term  {June  4th),  1 847.    Phipwn  tor  the  defendant,  in  the  abaence 
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Foiume  XV.  Sir  F.  Kelly j  contr^    This  writ  is  witlioat  pieced 

^^^^*  [Lord  Campbell  C.  J.   Perhaps  this  refusal  of  the  ( 

The  Qu«iK  pany  ig  without  precedent  too.]     The  remedy  ol 

Sooth  Drtov  umpire  id  by  action ;  and  a  mandamus  will  not  lie  i 

Railway 

Comiuiny.  there  is  another  remedy.  [Lord  Campbell  C.  J. 
is  not  a  mandamus  on  behalf  of  the  umpire  to  pa 
fees.  It  is  a  mandamus  on  behalf  of  the  claima 
take  up  the  award.]  There  is  no  duty  on  the  pi 
the  promoters  to  take  up  the  award  if  they  cs 
obtun  it  without  the  payment  of  fees.  Costs  d 
arbitration  are  sometimes  to  be  borne  by  the  ] 
daaming  compensation.  [Lord  Campbell  C.  J.  Wl 
record  comes  before  us  in  which  the  circumstance 
pear  to  be  such  that,  under  stat.  8  &  9  VicL  e 
s.  34.,  the  arbitrator's  fees  are  partly  to  be  paii 
the  applicant,  we  will  consider  that  case.  Here 
facts  disclosed  on  the  record  do  not  raise  thatp 
Are  you  prepared  to  contend  that  the  legisk 
meant  to  deprive  the  umpire  of  a  lien  for  his  rei 
able  charges ?]  The  l^slature  do  not  give  him  a  \ 
they  could  easily  have  used  words  to  that  effect  if 
had  intended  it. 


7%^  Solicitor  General  was  not  called  on  to  reply. 

Lord  Campbell  C.  J.  I  am  of  opinion  that 
prosecutor  is  entitled  to  judgment.  The  writ  is  oi 
face  of  it  good.  It  is  founded  on  stat.  8  &  9  Vict  c 
s.  35.,  which  enacts  that  "  the  arbitrators  shall  de 
their  award  in  writing  to  the  promoters  of  the  uu 
taking,  and  the  said  promoters  shaU  retun  the  same, 
shall  forthwith,  on  demand,  at  their  own  expense,  fai 
a  copy  thereof  to  the  other  party  to  the  arbitrati 
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Kow  the  prosecutor  shews  that  he  was  entitled  to  have  QvmiU  Bettek. 
a  copy  of  the  award,  and  that  the  defendants  had  not 
got  possession  of  the  award,  as  they  were  bound  to  do     '^^  Qumn 
by  the  act.     This  was  a  breach  of  their  duty ;  and  the   South  Ditov 
mandamus  lies  to  enforce  it.     Then  what  is  the  return  ?      Company. 
They  return,  as  an  excuse  for  their  default  and  breach 
of  duty  to  the  prosecutor,  that  they  haye  also  been 
guilty  of  a  default  and  breach  of  duty  to  the  umpire ; 
for  it  is  not  disputed  that  they  were  bound  to  pay  his 
fees ;  and  they  do  not  plead  that  his  demand  was  un* 
reasonable.    By  this  return  they  seek  to  take  advan- 
tage of  their  own  wrong.     The  return  is  bad. 

COLEBIDGE  J.  I  am  of  the  same  opinion.  Stat.  8  &  9 
VicL  c,  18.  8.  35.  points  out  to  the  umpire  that  in  all 
cases  he  is  to  deliver  his  award  to  the  promoters ;  and 
that  is  evidently  the  same  thing  as  an  express  direction 
to  the  promoters  to  take  it  up.  Then  I  think  that  a 
direction  to  take  up  an  award  involves  in  it  the  neces- 
sity of  satisfying  any  lien  there  is  on  it.  Sir  F.  Kelly 
therefore  found  himself  driven  to  contend  that  the  act 
took  away  the  umpire's  lien.  The  act,  however,  is 
silent  on  that,  and  leaves  him  the  lien  he  would  have 
had  at  common  law. 

WiOHTMAN  J.  I  also  think  that  nothing  in  the 
statute,  either  by  express  terms  or  by  implication,  de» 
prives  the  umpire  of  his  lien ;  whilst  a'^duty  is  pMnly 
east  on  the  defendants  to  take  up  the  award. 

Erle  J.  I  think  it  was  the  duty  of  the  Company  to 
take  up  the  award;  and  in  that  I  include  the  duty  to 
satisfy  the  lien  of  the  umpire.   I  come  to  this  conclusion 
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Voiumi  XV.  the  more  rwdil75  because  Ae  taking  op  of  the  ai 

^  one  tf  a  seriee  of  etepe  by  which  the  CSompany  b 

The  Qussw  ptilsion  take  away  a  man's  kuid»  and  I   thinl 

8o0TB  Dbvov  when  the  Company  have  commenced  such  a  com 

Railway  ^ 

CompaDy.      haTO  put  a  man  m  the  poentioii  of  do  mnger 
the  eoiitroul  of  his  land  though  he  has  not  yet  oi 
the  compensation  which  is  the  price  of  it,  tfa 
bound  to  go  on  and  complete  the  steps. 

(a)  Reported  by  C.  Bladkbum^  Esq. 


Fridnvt 

November  i5th.  Walkbb  cLgamst  Clements. 

e.  16. ».  s.,tbe  ^rit  issued  31st  October  1849)  was  for  w< 

Statute  of 

limitations  is      labouT  as  an  attomcy,  money  paid,  and  on  an  i 

not  a  bar  to  a 

setoff,  unless       Stated. 

have^cxpf^  Plea  (dated  30th  November  1849),  among 

^tTon  "h  That  «  plamtiff,  before  and  at  the  tune  of  th 

brought  mencement  of  tlus  suit,  was.  and  from  thence  1 

Inerefore, 

Mfhere,  to  a  plea  bath  been  and  still  is,  indebted"  to  defendant 

of  set-off,  plain- 
tiff replied  that    (on  a  promissory  note  and  two  bills  of  exchange, 

the  cause  of  , 

set-offdid  not     railway  shares  and  certificates  of  ownership  of 

accrue  within 

six  years  of  the  iu  Companies,  scrip  certificates,  goods  and  chatte 

of OiT suu  or"'  transferred  and  deliyered,   money  lent,   monei 

th^  pieaf  thf  ^  moncy  had  and  received,  interest,  and  money 

replication  was  divers  accouuts  Stated) :  which  sums  exceeded  &< 

held  bad  on  ^ 

special  de-         defendant  offered  to  set-off  &c  (in  the  common  f! 

murrer. 

Replication  (dated  8th  December  1849):  T> 
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M^posed  debts  and  caiues  of  Bet-off  ^  dkl  not,  q^eenU  smeh. 
nor  did  any  part  thooreof,  arise  or  accrue  at  any  time 
within  six  years  next  before  the  commencement  of  ibis 
suit  or  the  pleading  of  the  said  plea."  Verification. 
.  Speoial  demurrer,  assigning  eanses  which,  so  far  as 
regards  the  decision  of  the  Conrt,  will  sufficiently  ap- 
pear firom  the  argument 


Waubk 
CucMiimd 


Bew,  for  the  defendant.  The  question  is,  whether 
the  six  years  given  by  stat.  21  Jo.  1.  c.  16.  $*  3,  are 
to  be  reckoned,  when  the  statute  is  insisted  upon  in 
answer  to  a  plea  of  set-off,  frmn  the  commencement  of 
the  action  or  from  the  pleading  of  the  plea.  Eyen  if 
they  are  to  be  reckoned  from  the  plea,  the  replication 
is  bad  on  spedal  demurrer  at  least:  if  it  sets  up  two 
defences,  it  is  bad  for  duplicity :  if  it  sets  up  one  only, 
the  expiration  of  the  time  before  plea  pleaded,  it  is  true 
that,  if  the  six  years  expired  before  the  commencement 
of  the  action,  they  would  also  have  expired  before  the 
plea  pleaded :  but  this  is  argumentatiye,  though  the  ar- 
gument is  a  fortiori:  and  the  replication  in  this  respect 
ia  Kke  the  plea  in  Burroughs  v.  Hodgson  (a),  which,  in 


(a)  9  ^  ^  E,  499.  Rew  referred  alio  to  •  case  of  Parker  ▼.  GiUt  io 
which  this  Court  acted  upon  the  authoritj  of  Summglu  ▼.  Hodggon.  It 
wan  an  action  of  assumpsit  to  recover  the  amount  of  an  attomey*s  bill  of 
costs.  Flea :  **  that  the  plaintiff  did  not  at  an j  time  one  month  before  '* 
action  brought,  deliver  a  signed  bill  **  pursuant  to  the  statute  in  such 
case  ^^de,  but  therein  wholly  failed  and  made  default,  contrary  to  the 
form  of  the  said  statute.**  Demurrer,  on  the  grounds  that  the  plea  did 
not  allege  that  the  plaintiff  did  not,  *'  one  calendar  month,**  before  action 
deliver  such  bill ;  and  that  the  averment  that  he  did  not  deliver  such  bill 
'*pne  month'*  before  action  was  an  averment  on  which  no  material 
or  sufficiently  certain  issue  could  be  taken.  The  case  was  argued  in 
Trinity  term  (June  4th),  1 847.    Phipwn  for  the  defendanti  in  the  absence 
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order  to  set  up  a  defence  on  the  ground  that  Ihe  cm 
was.  within  the  jurisdiction  of  a  Court  of  BequeBb 
alleged  that,  the  defendant  was  not  indebted  to  tii 
plaintiff  beyond  a  sum  named^  being  less  than  li 
sum:  up  to  which  the  Court  had  jurisdiction;  sn 
this  was  held  bad.  on  spedal  demurrer,  as  Iea£ng 
an  immaterial  issue.  Again,  if  the  six  years  are 
be  reckoned  from  the  commencement  of  the  action,  tl 
replication  is  bad  for  tendering  an  immaterial  allcgatic 
as  to  the  time  reckoned  from  the  plea,  and  is  also  h 
for  duplicity  (a).  This  construction  of  the  statute  seei 
most  consistent  with  principle ;  and  the  ordinary  for 
of  pleading  agrees  with  it;  but  no  great  reliance  csn  1 
placed  on  the  last  mentioned  droumstance,  because  tl 
rule  that  the  statute  must  be  replied  to  a  plea  of  set-< 
is  recent.   (He  referred  to  Chappie  v.  Durston  {b),  J7i 


of  the  pIuntifT's  counsel,  commenced,  and,  after  citing  JJart  ▼.  dfiddle 
(8  Car,  ff  K,  9.)»  to  ehew  that  *<  month  **  in  commercial  matten  ma 
calendar  month,  and  Long  r.  Gale  (1  1^.  ^  5*.  111.;  tee  Simptom 
Margitunt  II  Q.  j?.  23. ),  to  shew  that  the  meaning  might  vary  acoordi 
to  the  intention  of  the  parties,  contended  that,  with  reference  to  the  si 
ject  matter  of  the  plea,  and  the  statute  therein  referred  to  (6  ft  7  f 
c.  73.  «. 37.),  ** month'*  in  the  plea  must  be  taken  to  mean  **caIcDi 
month**  (see  RyaUt  ^'JThe  Queen,  11  Q.  B.  781.)  ;  that  an  avenn 
of  non-deliverjr  within  twenty  eight  da]rs  would  have  been  sufBdei 
and  that  the  plaintiff  could  not  complain  that  the  issue  had  bi 
narrowed  to  his  own  advantage.  J.  J,  Lowndee,  contra,  contended  tl 
the  plea  was  argumentative,  and  that  it  tendered  an  immaterial  issue ;  s 
he  cited  Burroughs  v.  Hodgum  (9  J,  ^  E,  499.>.  He  was  then  stoppt 
Lord  Denman  C.  J.  observing  that  the  case  dted  was  conclusive^  s 
«he  rest  of  the  Court  {Patteeou,  Coleridge  and  Erie  Js.)  concurring:  i 
judgment  was  given  for  the  pUiintiff.  (From  the  notes  of  H,  Dati» 
Esq.) 

(a)  See  WrighiJ,  Watte,  S  Q.  B.  89. ;  Alexander  v.  TwmUy,  5U.  %. 
SOO. 

(6)  1  C  ^  /.  I.     See  Owen  v.  De  Bvauvoir,  \e  M,  $•  IT.  547.     Al 
Ford  V.  Dornford,  8  Q,  B,  583. 
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.i\^  P*  160.,  and  Remington  v.  Steoens  (a). )  The  terms  QnetnU  Bemk. 
of  the  statutes  of  set-off,  2  G.  2.  c.  22.  j;  1 3.,  8  G.  2.  c.  24.  ^^^^* 
«•  4.,  which  are  later  than  the  Statute  of  Limitations,  sup-  Walkke 
ply  no  argument  Sect.  4  of  Lord  TenterdefCf^  Act,  9  G.  4.  Cucmbmti 
c.  14.,  does  not  point  out  from  whence  the  time  is  to  be 
reckoned.  The  application  of  the  Statute  of  Limitations 
to  set-off  originated,  not  in  positive  enactment,  but  in  a 
kind  of  equitable  view  taken  by  the  courts ;  it  was  thought 
right  that  the  staleness  of  the  demand  should  operate 
equally  in  favour  of  both  parties.  [Lord  Campbell  G.  J. 
The  mutuality  of  debt  must  exist  at  the  time  of  action 
brought]  That  was  decided  in  Evans  v.  Proe$er{b) 
and  Richards  v.  James  (o) :  and  it  seems  to  shew  that 
the  limitation  must  be  reckoned  £rom  that  time.  Any 
other  view  would  lead  to  this  injustice ;  that  the  defend- 
ant  might  not  bring  an  action  on  hia  daim,  knowbg 
that  the  plaintiff  had  a  claim ;  whereas  the  plaintiff,  by 
issuing  his  writ  and  not  declaring  till  the  defendant's 
right  of  action  was  barred,  might  avail  himself  of  his 
own  claim  and  get  rid  of  the  demand  against  him. 
\^(Joleridge  J.  The  defendant  might  in  such  a  case  sue 
on  his  own  claim,  and  force  the  plaintiff  to  set  off  the 
counter  claim.]  The  defendant  would  then  lose  the 
costs  of  the  action.  And,  on  such  a  view,  the  defendant 
would  lose,  of  the  six  years,  all  the  time  between  the 
writ  and  the  plea  pleaded.  Where  an  action  was  com- 
menced by  capias,  the  defendant  was  held  to  bail  for  the 
balance  only,  which,  therefore,  must  have  been  taken  at 
the  commencement  of  the  suit 


(a)  2  Str.  1371.  (6)  3  T.  IL  186. 

(c)  2  Exch.  471. 
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Fhhme  XT.  •  Lush^  contrJL  The  general  question  doee  not  i 
*  the  rq>l]oalion  shews  that  tiie  statute  has  nm  ag 
Walue  the  set-off  upon  each  of  die  oonstruotions.  llieph 
does  not  say  that  one  or  the  other  period  has  ezf 
but  that  both  have  expired.  The  correct  view  a 
to  be  that  the  ddbt  mustexist  both  at  the  time  oi 
action  brought  and  at  that  of  plea  pleaded.  An 
the  set-off  is  not  insisted  upon  till  pleaded,  the 
is  in  the  nature  of  an  action  faroughtj  and  the 
should  be  reckoned  from  that. 


Rew,  in  veply,  was  stopped  bj  the  Court. 

■  .     ■ 

Lord  Campbell  C.  J.  I  think  the  plea  bad. 
set-off'is  substituted  for  a  cross  action.  When  ar 
to  sui^x)8e  that  cross  action  brought?  Clearly  ai 
time  of  tiie  commencement  of  the  plaintiff's  tfc 
since  a  set-off  not  then  existing  cannot  be*  ins 
upon. 

Coleridge  J.    I  am  of  the  same  opinion.    A 
off  must  be  avulable  as  a  cross  action  would  be. 

WiGHTMAN  and  Erle  Js.  concurred. 

Judgment  for  defenc 


I,. 


XIV.  vicToiuuu  mi 

1660. 


Mabshall  against  Shabland.  n^^ 


November]lBih, 
Under  stat  12 


INDEBITATUS  aBsumpsit  for  goods  sold  and  deU-  F?!^"^  ^^ 
*  ^  « 13  Fid,  e.  106. 


yetei,  goods  banrained  sod  sold,  moner  had  and  «•  86.,  a  plain. 

^  ®  ^  ^  tiff  who  has 

received,  and  on  an  account  stated.    Pleas^    1.  Noni  madeanaffi- 
MonnpsH.   2.  Payment  3.  Se^ff  for  monej  lent,  work  ^Lf.t! 
and  kbour,  money  had  and  reodved,  and  on  an  account  tnuier,^* 
stated.    The  replication  traversed  the  last  two  jJeas.       Ih^  ttirlio*Snt 

On  the  trial,  before  Coleridge  J.,  at  the  last  Hamp-  b^"^^^ 
shire  assizes,  it  appeared  that  the  agent  who  generally  ^J  ^^^^  ^ 
acted  for  the  plaintiff  at  Southampian  had  there  sold,  baling  made 

'^  .  ^^  tbeaffidaTit 

on  behalf  of  the  plaintiff,  a  cargo  of  coals  to  the  de-r  without  reason- 
fendant  luder  the  foUowing  written  agreement.  ^Sl^' 

sworn  to  his 
own  claim  with- 

^^  Southampton,  4th  January  1851.  out  allowing 
'^  Messrs.  John  Marshall  and  Co.,  of  Southampton,  claim  of  de-~ 
hereby  agree  to  sell,  and  Charles  Bartktt  for  account  o^n  thT  s^"^ 
of  Mr.  W.R.  «ftar/an£i  agrees  to  buy,  a  fair  and  usual  *"""*^^»«°- 
cargo  of  Lambton^Q  (half  and  half)  coals  ex  ship  EUen, 
from  Sunderland,  now  at  Southampton,  at  16s.  9d.  per 
ton  payable  on  delivery,  say  one  half  in  cash,  the  re- 
minder half  by  approved  bill  at  two  months  date,  pay- 
able in  London.   The  cargo  to  be  delivered  at  Bedbridge, 
and  to  be  taken  from  the  vessel  at  the  buyer's  expense, 
free  of  all  charge  or  deduction  whatever  as  respects  the 
sellers.     The  cargo  to  be  taken  out  at  the  rate  of  not 
less  than  one  keel  and  a  half  per  working  day ;  and, 
should  any  additional  time  be  occupied  in  unloading. 
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Marshall 

T. 
SUAELAMD. 


3/.  per  day  demurrage  to  be  pdd  by  the  bi^er'foi 
each  and  every  day  beyond  that  period. 

For  fF.  R.  Sharland. 
Charles  BarthtL 

*^  Mr.  Sharland  to  advance  the  captain  on  account  30il 

The  plaintiff^  on  hearing  of  the  sale,  wrote  to  the  agen 
of  the  defendant,  repudiating  the  contract,  as  haviiij 
been  made  without  plaintiff's  authority.  The  defend 
ant  still  claimed  the  cargo;  and  the  greater  part  o 
it  was  ultimately  delivered  to  him  at  Southampton  (thi 
captain  having  revised  to  deliver  at  Redbridge\  the  de- 
fendant paying  140/.  for  freight,  and  various  smallei 
sums  for  demiurage  and  other  charges.  The  plaintiff 
in  the  present  action,  claimed  to  recover  the  whok 
value  of  the  coals  delivered.  A  verdict  was  founc 
for  the  plaintiff  for  \22L  16«.  4£2.,  the  difference  be 
tween  such  value  and  the  amount  already  mentionec 
as  having  been  paid  by  the  defendant. 

Previously  to  this  action,  the  defendant  had  8ue< 
the  plaintiff  for  his  breach  of  contract  in  not  deliverin* 
at  Redbridgey  and  had,  after  the  commencement  of  thi 
present  action,  but  before  the  trial,  recovered  a  verdic 
for  40Z.  damages ;  and,  before  the  present  action,  th( 
now  plaintiff  had  made  an  affidavit  in  the  Court  o 
Bankruptcy,  under  stat  12  &  13  Vict.  c.  106.  $.  78. 
stating  that  the  defendant  was  indebted  to  him  for  good 
bargained  and  sold  to  the  amount  of  303/.  \A$.  9</.,  th< 
value  of  the  whole  cargo. 

Crowder,  in  this  term,  obtained  a  rule  calling  on 
the  plaintiff  to  shew  cause  why  the  defendant  shonld 
not  have  the  costs  of  the  present  action,  under  stat 
12  &  13  Vict.  c.  106.  s.  86.,  the  plaintiff  having  failed 
to  recover  the  whole  amount  stated  in  his  affidavit. 
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JSnglake  Seijt.  and   fFise  now  shewed  canse.    The  QveenU  Benek. 

creditor  is  bound,  by  section  78  of  the  statute,  which  * 

refers  to  schedule  F.  for  the  form  of  the  affidavit,  to     MAmtaAu. 
state  that  the  bankrupt  is  *'  justly  and  truly  indebted/'     Sbarlavd. 
to  him  in  a  certain  sum.     The  plaintiff  here  has  never 
received  any  thing  for  the  cargo,  and  was  therefore 
right  in  claiming  by  his  affidavit  the  whole  value  of 
it.     [Erie  J.    It  was  in  his  knowledge  that  the  cargo 
could  not  be  delivered  at  all  till  half  the  freight  had 
been  paid  in  cash,  and  the  remainder  by  a  bill  at 
two  months.     Wightman  J.    Did  the  plaintiff,  at  the 
time  of  making  the  affidavit,  know  that  he  would  have 
to  make  some  deduction  from  the  whole  amount?]    He 
did  not  know  the  precise  circumstances  of  the  payments 
made  by  the  defendant     [Wightman  J.    Did  he  know 
that  the  defendant  had  paid  half  the  freight?]     He  did 
not  know  the  precise  sum  paid  for  freight.     [Lord 
Campbell  C.  J.    But  could  he  say  that  he  had  ^^  reason- 
able or  probable  cause"  (the  words  of  sect.  86)  to  swear 
to  the  whole  ?]     He  could.    He  had  entirely  repudiated 
the  contract     The  statute  required  him  to  make  an 
affidavit  of  the  sum  which  was  justly  and  truly  owing  to 
him.     What  was  owing  to  him  here  was  the  full  value 
of  the  cargo.     The  statute  does  not  contemplate  any 
calculation  of  set-off,  or  of  the  sum  to  be  ultimately  re- 
covered ;  the  affidavit  is  to  set  out  the  prim&  facie  debt 
[Lord  Campbell  C*  J.   What  amount  must  the  defendant 
have  found  security  for,  under  the  statute?]     That  is 
in  the  discretion  of  the  Commissioner.     If  the  defend- 
ant make  an  affidavit  of  merits,  the  Commissioner  may 
call  upon  him  to  enter  into  a  bond  for  securing  the 
payment  of  such  sum  as  may  be  ultimately  recovered ; 
but  the  amount  of  the  bond  is,  by  the  act,  to  be  decided 
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rumne  XY.    by  the  OommiBaoner.    There  is  a  nroviai^m  of  a  omfl 
1 . .  Aatnre  in  the  previous  Bankrupt  Act^  5  &  6  Viet,  c  \\ 


▼. 


«.  19. :  and  there  is  an  analogous  enactment  in  it 
^^^^'^'^  43  G.  3.  e.  46.  9.  8.  with  respect  to  the  ffnsxg  ^ec 
hail  or  paying  a  deposit  into  Court  by  a  defendi 
arrested  under  mesne  process.  But  the  consequen 
to  the  defendant  of  an  affidavit  under  the  kst  mc 
tioned  statute  are  much  more  severe  than  thbiae  of 
affidaidt  under  stat  12  &  13  VicL  c.  106.  m.  78.;  a 
therefore  the  latter  statute  cannot  receive  the  s» 
construction  as  the  former.  [^Coleridge  J.  Yon  i 
that  the  plaintiff  has  a  right  to  chum  the  whole  amon 
Without  reference  to  set-off.  But  that  was  improi 
in  an  affidavit  under  stat  43  6r.  3.  c  46.]  There  I 
costs  depended  upon  the  question  whether  or  not  t 
plaintiff  hud  reasonable  and  probable  cause  for  requiri 
the  defendant  to  ^ve  the  bail  bond  or  pay  the  depo 
into  Court ;  here  it  dq)ends  upon  whether  the  jdainl 
had  reasonable  and  probable  cause  for  making  an  ai 
davit  of  debt.  [  Coleridge  J.  To  that  amount.]  Dren 
field  V.  Archer  (a)  will  be  relied  upon  by  the  other  sk 
But  that  was  a  case  under  stat.  43  G.  3.  c.  46.  t. 
and  cannot  be  considered  as  a  direct  authority  in  t 
construction  of  the  present  act.  Under  that  statu 
the  debtor  had  no  means  of  lessening  the  credito 
claim,  as  he  can  under  the  present  act,  by  a  count 
affidavit  as  to  the  whole  or  as  to  part.  Under  sa 
72(b)  of  the  present  act,    which  declares    non-pa 

(a)  5  B.  i^  Aid.  513. 

(6)  Stat.  IS  &  13  net,  c.  106.  i.  72.  enacts:  *<  That  if  any  plaintiffifa 
recover  jndgment  in  any  action  p«nonal  for  the  recoTerj  of  aoj  debt 
money  demand,  jn  any  of  Her  MiO®^*s  Courts  of  Record,  against  any  su 
trader,  and  shall  be  in  a  situation  to  sue  out  execution  upon  sucli  ju<j 
mcnt,  and  there  be  nothing  due  from  such  plaintiflPby  way  of  aeC-oSTagaii 
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ment  by  the  defendant,  after  reeovery  and  seven  days'  QMn*«  Bmek. 

notice  by  the  plaintiff  there  being  no  set-ofl^  to  be  an  1_ 

act  of  bankrtiptcy,  the  Coilnnissioiier  has  no  power  to  S^b^mu. 
interfere  between  the  parties,  by  bond  or  otherwise; 
and  under  that  section  it  would  be  necessary  to  allow 
for  the  set-off:  but  no  such  necessity  exists  under 
sect  86,  the  Commissioner  having  a  power  of  inter- 
ference given  hinu  In  SmUh  v*  Teniperley{d)  and 
WWding  v.  Temperley(h)j  the  construction  of  stat.  5  &  6 
Vkt.  c.  122.  8. 19.  was  discussed ;  but  in  the  first  case 
no  decision  was  given  upon  it,  and  in  the  other  the  Couvft 
was  ^vided.  [^Coleridge  J.  Suj^se  the  set-off  ovar* 
toiq)ed  the  debt;  could  the  plaintiff  make  an  affidavit 
such  as  you  contend  for  ?]  He  could.  The  Conunis- 
sioner  would  then  call  upon  tiie  defendant  to  bring  for- 
ward his  counter  daim,  also  without  restriction.  [Lord 
Campbell  C.  J.  The  notice  in  schedule  G.  runs  in  this 
form;  '*  I  the  said  A.  B.  hereby  require  immediate  pay- 
ment of  the  said  sum."  Of  what  sum  can  he  require 
immediate  payment?  Surely  of  the  balance.]  The 
affidavit  is  made  only  for  the  purpose  of  procuring  a 
summons  before-  the  Commissioner.  It  would  often  be 
very  difficult  at  that  stage  to  say  whether  a  certain 
ehdm  was  a  set-off  or  not,  though  it  might  ultimately 

sudi  judgment,  and  wch  tndcr  studl  not^  within  Mven  dayi  after  nolioe 
in  writing  penonnlly  served  upon  such  tntder,  requiring  immediate  pay* 
ment  of  such  judgment  debt,  paj^  secure,  or  compound  for  the  same  to 
the  satisfiiction  of  such  plaintiff,  erery  such  trader  shall  be  deemed  to  hate 
committed  an  act  of  bankruptcy  on  the  eighth  day  aAer  service  of  such 
notice :  Provided  always,  that  if  such  execution  shall  in  the  mean  time  be 
suspended  or  restrained  by  any  rule,  order,  or  proceeding  of  any  court 
of  justice  having  jurisdiction  in  that  behalf,  no  further  proceeding  shall 
be  liad  on  such  notice,  but  that  it  shall  be  lawftil  nevArtfieleBs  for  inch 
plaintiff,  when  he  shall  again  be  in  a  situation  to  sue  out  execution  on 
such  judgment,  to  proceed  again  by  notice  in  manner  aforesaid.** 
(a)  16  M.  ^  W.  27S.  (6)  11  Q.  B.  987. 
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tarn  out  to  be  so.  [Lord  Campbell  C.  J.  It  wool 
be  enough  if  the  creditor  had  reasonable  and  probib 
cause,  stating  the  particuhr  sum.  Had  the  plaint 
such  reasonable  and  probable  cause  here  ?  The  statn 
requires  lum  to  state  *'  the  truth  of  his  debt.*^  Tb 
is  to  be  understood  as  meaning  the  truth  of  the  de 
as  prim&  facie  owing  to  him.  [  Wightman  J.  Accoi 
ing  to  your  argument,  he  might  disregard  a  payme 
as  well  as  a  set-off.]  It  is  very  doubtful  whether 
right  of  set-off  exists  at  all  in  the  present  case.  Hie 
was  no  contract  whatever  between  the  plaintiff  az 
the  defendant  as  to  the  payments  made  by  the  d 
fendant.  They  were  made  to  parties  having  no  auth 
rity  from  the  pluntiff.  [Lord  Campbell  C.  J.  Thi 
there  is  no  debt  at  all  between  the  defendant  and  plaii 
tiff;  and  the  remedy  of  the  plaintiff  is  by  an  acdc 
of  trover.]  Assumpsit  may  be  maintained,  accordii 
to  the  principle  of  Bussell  v.  Bell  (a).  [  Wightman « 
Suppose  the  defendant  had  paid  the  whole  amom 
mentioned  in  the  affidavit.  From  whom  could  he  hav 
recovered  the  sum  paid  for  freight?]  From  the  plain 
tiff,  in  a  separate  action.  \Wtghtman  3.  Then  he  ha 
a  set-off.]  The  question  is,  whether  a  set-off  can  b 
claimed  under  the  present  circumstances.  [Coleridge  J 
No  objection  of  that  kind  was  made  at  the  trial]  I 
there  be  no  very  important  difference  between  tb 
sum  sworn  to  and  the  sum  recovered,  the  Court  w3 
not  order  payment  of  costs ;  Turner  v.  Prince  (&),  Sher 
wood  V.  Tayler  (c). 


Crowder  and  Barstow,  contra.     The  language  of  thi 
statute  is  quite  explidt,  and  is  almost  identical  witi 


(a)  10  M.4:  r.34a 

(?)  6  Bmg.  280. 


Ws 
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that  of  Btat.  43  G.  Z.  c  46.  s.  3.     Under  both  gtatut^  Q«««'«  ^««c*. 

it  18  the  debt  actually  due,  not  the  prim&  facie  claim,  ' 

that  must  be  sworn  ta  The  discretion  of  the  Commis-  Mamhall 
sioner  will  be  determined  by  the  a£Sdavit ;  and  it  would  Shaeiaoti, 
be  a  great  hardship  to  make  a  man  who  has  a  good  set- 
off against  a  claim  give  a  bond  to  secure  payment  of 
the  whole  of  such  claim^  when  he  would  have  admitted 
the  debt  if  demanded  to  the  correct  amount  only.  It 
is  quite  clear  from  the  circumstances  here  that  the 
plaintiff,  at  the  time  of  swearing  the  affidavit,  had  not 
'*'  reasonable  or  probable  cause "  for  making  so  large  a 
claim. 

Lord  Campbell  C.  J.  We  are  called  upon  to  say 
whether  or  not  the  plaintiff  had  reasonable  or  pro- 
bable cause  for  making  the  affidavit  in  question.  That 
he  had  not  has  been  shewn  to  my  entire  satisfaction. 
I  will  not  say  that  in  every  case  the  creditor  must 
necessarily  mention  the  set-off;  but,  if  he  knows  of  any 
clear  set-off  which  must  be  deducted  from  his  demand, 
and  swears  tx)  his  own  debt  without  making  the  de- 
duction, he  does  make  the  affidavit  without  reasonable 
or  probable  cause.  The  reasonable  decisions  on  stat. 
43  G.  3.  c.  46.  s.  3.  are  clearly  importable  into  this 
case.  Under  that  statute  it  has  been  decided  that  a 
party  is  not  to  be  held  to  bail  for  the  amount  of  the 
plaintiff's  debt  without  having  credit  for  his  counter- 
claim. Now,  affidavits  under  stat.  12  &  13  Vict 
c.  106.  may  produce  bankruptcy,  and  strip  the  debtor  of 
all  he  has  in  the  world :  and  I  think  the  Legislature  did 
not  mean  to  give  such  power  to  a  creditor,  unless  he 
stated  in  his  affidavit  the  sum  which  he  is  ultimately 
entitled  to  recover,  either  by  action  or  proof  in  bank- 
ruptcy.    The  words  of  the  statute  are  explicit.     Sec- 

VOL.  XV.  N.  8.  4  a 
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Vciume  xr.    tion  78  requires  the  creditor  to  make  an  affidmt  of  i 

^^^*       truth  of  his  deht.    The  true  deht  is  whjit  the  crrf 

Mamhall     ^  entitled  to  recover,  not  the  mere  credit  ride  <^ 

T. 

Sbablamd.  accoant  with  the  debtor.  Again,  in  the  fbnn  direc 
by  Schedule  6.»  the  creditor  claims  ^immediate  p 
ment  ^  of  the  sum  previously  stated  in  the  affida 
This  can  mean  only  immediate  payment  of  sndi  a 
as  he  can  conscientiously  put  into  his  pocket  II 
true  that  the  Commisrioner  has  the  power  of  protect 
the  debtor  from  an  unrestricted  daim ;  but,  as  has  b 
pointed  out  in  the  argument,  the  affidavit  would 
turally  be  likely  to  influence  him  in  the  exenasc 
such  discretion.  The  machinery  of  the  statute  in  qi 
tion  is  exceedingly  stringent ;  and,  consequently,  g 
faith  is  the  more  required  in  setting  it  in  moticm. 
is  quite  clear,  from  the  facts  of  this  case,  that  the  pli 
tiff  was  aware  of  the  set-off  at  the  time  of  his  male 
the  affidavit ;  yet  he  deposed  to  the  whole  of  his  < 
side  of  the  account.  That  is  maldng  an  affidavit  w 
out  reasonable  or  probable  cause. 


Coleridge  J.     The  86th  section  does  not  p 
more   heavily  upon   the  plaintiff  than  upon  the 
fendant.     If  the  plaintiff  recover  less  than  the  amo 
mentioned  in  his  affidavit,  the  defendant  is  entitlec 
costs,  unless,  on  the  other  hand,  the  plaintiff  shew  1 
he  had  reasonable  or  probable  cause  for  claiming  s 
amount.     Both  parties  are  equally  protected.     In 
present  case  it  is  clear,  upon  the  facts,  that  the  pL 
tiff,  who  was  suing  for  goods  bargained  and  sold, 
goods   sold   and   delivered,   knew  that   the   coals 
passed  into  the  possession  of  the  defendant.     He  did 
|[  he  could  to  prevent  the  delivery;  but  he  must  h 

known  that  the  captain  on  delivery  received  the  fieij 


Majishall 

T. 
SilAEtAllD. 
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He  oould  not,  therefore,  believe  that  he  was  entitled  to  Qyeen's  Bench. 

the  whole  sum  which  he  claimed,  without  making  the  [ 

deduction.  ^ 

WiOHTMAK  J.  No  general  rule  can  be  laid  down 
as  to  what  amounts  to  reasonable  or  probable  cause 
under  this  statute :  we  must  be  governed  hj  the  par- 
ticular circumstances  of  each  case.  In  the  present 
case,  it  is  clear  that  the  plaintiff  had  no  reasonable  or 
probable  cause.  He  himself  treats  the  claim  as  one  for 
goods  sold  and  delivered,  knowing  that,  by  the  terms 
of  the  agreement,  delivery  could  not  take  place  until  at 
least  half  the  freight  had  been  paid  for.  The  set-off, 
therefore,  in  this  case,  b  not  collateral,  but  arises  out 
of  the  very  contract  in  respect  of  which  the  affidavit  is 
made;  and,  therefore,  a  portion  ought  to  have  been 
deducted  by  the  plaintiff. 

Erle  J.  When  that  which  is  claimed  by  the  de- 
fendant arises  from  the  transaction  out  of  which  the 
plaintiff's  claim  arises,  credit  for  it  should  be  given.  The 
plaintiff  here  contended  that  the  coals  were  got  against 
his  will.  But,  as  he  sues  for  goods  sold  and  delivered,  he 
now  treats  the  delivery  as  lawful ;  and  he  must  therefore 
treat  the  payment  by  the  defendant  as  lawful ;  and,  to 
the  amount  of  that  payment,  he  is  indebted  to  the 
defendant  Without  making  this  allowance,  be  cannot 
truly  say  that  the  defendant  is  indebted  to  him  for  the 
price  of  the  coals.  I  myself  would  carry  out  this  prin- 
ciple in  all  cases  where  there  are  mutual  debts  and 
credits.     In  Willding  v.  Temperley  (a)  I  stated  that  I 

(a)  11  Q.  ir.996. 
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did  not  know  that  a  party  was  bound,  under  stit 
6  Vict.  c.  122.  s.  ll.y  to  allo^  the  setoff  against  Un 
But  that  must  be  taken  In  connection  with  the  n 
what  I  said.  Where  a  set-off  is  wholly  unconm 
with  the  plaintiff's  daim^  the  plidntiff  may  shew  a 
debt  on  his  own  side ;  he  need  not  furnish  the  pai 
lars  of  the  set-off:  he  may  say  that  a  set-off  is  di 
against  him,  of  which  he  does  not  give  partici 
but  may  insist  that  he  is  entitled  to  claim  a  spe 
amount.  H^re,  however,  we  need  not  go  intc 
general  question,  as  the  defendant's  ckiim  arises 
the  very  transaction  on  which  the  plaintiff  sues. 

Rule  abet 


saturdtty.         The  QuEEH,  on  the  prosecution  of  the  Gnarc 
'   '       of  the  West  London  Union,  against  — 


A  child,  six 
ycArsold,  was 
found  wander- 
ing in  the 
pari&h  of  S. 
within  the  union 
of  W,\ti  London, 
It  appeared  to 
be  destitute, 
and  to  bare 
been  assaulted 
and  very 
ilUused. 
It  was  received 
into  tlie  union 

workhouse,  and  there  maintained,  chargeable  to  S,  On  its  being  taken  before  two 
men,  they  urged  the  guardians  of  the  unioa  to  undertake  the  prosecntioo  of  the 
who  appeared  to  have  ill  used  the  child.  The  guardians  did  so :  the  defendant  re 
the  case  into  this  Court  by  certiorari,  and  was  convicted. 

Held,  that  the  guardians  were  entitled  to  the  costs  of  the  prosecution  under  stat 
W,  (f  M,  c.  1 1 .  J.  3.,  having  prosecuted,  as  officers,  on  account  of  a  fact  that  coo 
them,  as  officers,  to  prosecute. 


TT/'HA  TELEYy  in  this  term,  obtained  a  rule  a 
upon  the  prosecutor  to  shew  cause  why  the 
bar  rule  in  this  prosecution,  '*  That  it  be  referr 
the  coroner  and  attorney  of  this  Court  to  tax  the 
to  be  paid  by  the  defendant  to  the  prosecutor,  or  i 
attorney,"  should  not  be  set  aside. 

The    defendant  stated    on    affidavit  that    he 
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removed  the  case  (a)  by  certiorari  from  the  Middle^  Queen*9  Bench, 
sex  sessions  into  this  Court,  where  he  had  been  tried  * 

and  convicted,  and  sentenced  to  imprisonment ;  which     "^^  Quhn 

V. 

sentence  he  suffered.     That  he  had  been  served  with       . 

a  side-bar  rule  at  the  instance  of  the  prosecutors  ; 
and  that  his  agent,  on  attending  before  the  Master, 
protested  against  the  taxation,  which  the  Master  ad- 
journed in  order  that  the  opinion  of  a  Judge  might 
be  taken.  That  defendant's  counsel  attended  on  a 
summons  before  Coleridge  J.,  who  referred  the  matter 
the  Court  in  banc.  That  the  prosecutors  were  not 
parties  aggrieved,  but  voluntarily  took  on  themselves 
to  prosecute  on  behalf  of  a  child,  six  years  of  age,  who 
was  the  party  really  aggrieved,  and  for  the  '^  parental 
correction"  of  whom  defendant  was  convicted.  That 
the  prosecutors  were  Guardians  of  the  West  London 
Poor  Law  Union,  who  never,  previously  to  the  said  cor- 
rection, had  any  personal  or  official  connection  whatever 
with  the  child ;  and  that  the  child  lived  entirely  under 
the  protection  and  guardianship  of  the  defendant  in 

(a)  The  indictment  was  in  four  counts.  Tlie  6rst  count  charged  that 
defendant,  with  force  &c.,  assaulted  E.  H,,  a  child  of  tender  years,  to  wit 
of  the  age  of  six  years,  in  the  peace  &c  ,  and  fixed  and  tied  a  cord  rope 
round  and  about  the  neck  of  the  said  E,  H. ;  and  hinOy  by  means  of  the 
said  cord  &c.,  did  hang  and  fasten  in  and  upon  a  certain  peg,  &c.,  and  did 
pull  and  strip,  and  force  tlie  said  E,  H,  to  pull  and  strip,  from  off  the 
body  of  him  the  said  E.  H,  certain  clothes  &c.  wherewith  he  was  then  and 
there  clothed ;  so  that  the  said  E.  H,  was  then  and  there  naked  &c. ; 
and  him,  the  said  E,  J7.,  as  well  whilst  he  was  clothed  with  the  said  clothes 
&c.  as  whilst  he  was  so  naked  &c.,  with  a  certain  cane  did  then  and  there 
violently  8tc.  and  immoderately  beat  and  strike  &c.»  giving  to  him  &c., 
in  and  by  the  beating  &c.  aforesaid,  divers  wounds,  contusions  and  bruises 
Ac  There  were  three  other  counu  for  beating,  assaulting,  &c.,  in  general 
terms.  As  to  referring  to  the  indictment,  when  before  the  Court  by  cer- 
tiorari, see  Regina  v.  Earl  fFaldegrave,  2  Q,B.  341,343, 

Some  facts  which  appeared  at  the  trial,  but  which  were  not  stated  on 
affidavit,  were  referred  to  by  the  Court  and  counsel  without  objection. 
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Grains  Innf  wbicli  ia  extra«>parochiaL  That  iiir 
not  prosecute  ex  officio,  or  as  constrained  nndei 
public  act  or  dutj  specially  devolving  on  them 
were  they  bound  over  to  prosecute ;  and  that  the 
not  take  any  part  in  the  prosecution  until  afte 
fendant  had  been  committed  for  triaL  That,  I 
they  took  any  proceedings,  defendant  applied  to 
for  the  child,  of  whom  they  had  accidentally  got 
session,  and  offered  to  pay  any  charge  they  might 
been  put  to^  and  to  give  any  guarantee  they  i 
require  to  produce  the  child  at  the  trial;  but  th< 
secutors  refused  to  deliver  up  the  child,  who  had 
been  removed  from  the  custody  of  the  proeecc 
and  that  the  only  time  at  which  the  child  hai 
slightest  connection  with  them  was  pending  the 
secution. 

From  the  affidavits  in  answer  it  appeared  thi 
child  was  about  rix  years  dd,  and  was  admitted 
the  Union  workhouse  before  the  prosecution,  oi 
count  of  his  having  been  found  wandering  and  des 
in  the  parish  of  St  Sepulchre,  London,  which  is 
prised  in  the  Union ;  that  the  child  thereupon  Ix 
chargeable  to  the  parish,  and  was  maintiiined  b; 
Union  from  the  time  of  his  admission  until  he 
delivered  up  to  his  mother,  as  aPter  stated.  Thi 
guardians  undertook  the  prosecution  on  the  re 
and  direction  of  two  aldermen  of  London^  before  i 
the  child  had  been  taken ;  that  the  guardians  di< 
as  a  public  duty ;  and,  further,  that  they  were  aggr 
by  the  chargeahility  of  the  child.  That,  befon 
defendant's  committal  for  trial,  they  appeared  I 
the  sitting  magistrate :  that  a  bill  of  indictmeni 
prepared  before  the  defendant  applied  for  the  c 
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and  the  goardianB,  in  order  that  the  ohild  mielit  be  Q»een't  Bench. 

fbrthooming  at  the  trial,  refused  to  deliver  him  up. 1 

That,  after  the  trial,  the  child  was  delivered  up  to  his  ^  ^"" 

mother  (a),  under  an  order  of  Coleridge  J.,  she  under-  ^ 

taking  not  to  molest  the  defendant  in  respect  of  the 
ohild,  but  to  be  solely  at  the  expense  of  maintaining 
him.  That  this  order  was  drawn  up  upon  an  agreement 
signed  by  the  defendant  and  the  mother. 

Crowder  now  shewed  cause.  It  is  contended,  in  sup- 
port of  the  rule,  that  stafc  6k6W.ifM.  c.  U.  s.  3. 
is  inapplicable.  That  section  enacts  that,  if  a  defend* 
ant  suing  out  a  certiorari  be  convicted,  this  Court 
"  shall  give  reasonable  costs  to  the  prosecutor,  if  he 
be  the  party  grieved  or  injured,  or  be  a  justice  of  the 
peace,  mayor,  bailiff,  constable,  headborongh,  tything- 
man,  churchwarden,  or  overseer  of  the  poor,  or  any 
other  civil  officer,  who  shall  prosecute  upon  the  account 
of  any  feet  committed  or  done,  that  concerned  him  or 
them,  as  officer  or  officers,  to  prosecute  or  present."  It 
will  be  argued  that  it  did  not  here  concern  the  guar- 
dians, ss  officers,  to  prosecute.  But  they  are,  for 
many  purposes,  civil  officers,  and  have  important  duties 
to  execute :  they  stand  in  the  place  of  overseers.  The 
statute  has  been  liberally  interpreted.  In  Rex  v.  Kettle- 
worth  (A)  it  was  held  applicable  to  a  justice  of  the  peace 
who  had  directed  his  clerk  to  prefer  an  indictment,  and 
himself  employed  the  attorney :  and  Lord  Kenyon  said : 
<*  This  is  a  remedial  law ;  not  indeed  to  be  extended 
beyond,  but  as  little  to  be  restrained  within,  the  fair 
import  of  it"     [Coleridge  J.     In  Rex  v.  Sharpness {e) 

(a)  The  mother  did  not  go  by  the  name  of  the  defendant 
(h)  5  T.  R,  3$.  («)  9  r.  B.  47. 
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return*  XF.    BuGer  J.  said :  "  The  Court  has  always  oonstnied  t 
'__  act"  "as  strictly  as  possible."]     There  a  jastioe  1 


The  Qu»M    prosecuted  a  gaoler  for  sufiering  a  prisoner  comimt 

■       OB  a  charge  of  felooy  to   escape,  and  was   held 

entitled  to  costs.  Bat  Begina  t.  Earl  Watdeffraoi 
goes  the  full  length  of  this  case.  There  the  Cooit  1 
the  statute  applicable  in  favour  of  the  Metropoli 
Police  Commieaonen^  who  prosecuted  for  an  *ss 
committed  on  a  police  constable ;  and  Rex  v.  EdKordt 
was  overruled.  Here  the  guardians,  in  the  ezercis 
the  duty  imposed  ap(m  them  by  stat.  4  &  5  fT.  4.  c. 
<.  38.  and  by  stat.  11  &  12  Vict  c.  110.,  were  in  I 
parentis  to  the  child,  and  were  aggrieved  in  respec 
the  expense  which  it  occasioned  to  the  parish.  \L 
CampbeU  C.  J.  Could  the  .auditors  allow  such  expa 
to  the  Union,  or  could  they  allow  only  anch  expei 
as  the  guardians  were  lef;aUy  oompellable  to  inc 
Cderidgt  J.  The  ooDviction  of  the  defendant  wc 
not  relieve  the  funds  of  the  parish.}  That  must 
admitted.  But  tbe  language  of  the  statute  sei 
studiously  fmmed  so  n«  to  enlarge  the  right  to  o 
beyond  prosecutions  which  the  prosecutors  are  legi 
bound  to  undertake^  The  limited  right,  if  intenc 
might  have  been  easily  described. 

Whateley  and  Murphy  Serjt,  contriL  The  gnatdi 
here  were  no  more  bound,  on  account  of  the  d 
having  come  into  their  bands,  to  institute  this  prose 
tion  than  a  night  constable  would  be,  in  the  case  (^  i 
offence  whidi  he  might  see  committed.  In  Beginc 
Earl  Waldegrave  (a)  there  was  an  obligation  ex  offic 
it  clearly  concerned  the  Commis^oners  of  Metropoli' 

(i)  NoH  (■)  to  An  T.  ifc#«nf,  sa.f  Ad.  «);. 
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Police  to  pro^iBOt  their  own  oflSoer.     And  Wightman  J.  diM»ii*«  Bench. 

there  inquired  whether  the  indictment  stated  that  the 1__ 

constable  was  assaulted  in  the  execution  of  his  duty ;     '^^  Qomw 

which  it  did.     No  argument  can  be  drawn  from  the 

chargeability^  because  the  defendant  had  offered  to  re- 
imburse the  Union,  and  to  take  the  expense  of  mainte- 
nance on  himself.  The  duty  of  the  guardians  is  merely 
to  administer  relief.  In  Rex  v.  Kettleworth  (a)  Lord 
Kenyan  decided  in  favour  of  allowing  costs,  because 
the  justice  had  prosecuted  ''  in  the  regular  discharge 
of  his  duty."  In  Bex  v.  Taunton  St  Mary{b)  the  con- 
stable of  a  manor  within  which  a  lughway  lay  was  held 
to  be  entitled  to  the  costs  of  a  prosecution  for  non- 
repdr,  because  *^  it  does  concern  his  duty  to  see  that 
a  place  of  public  transit  is  open  to  the  public,  and  kept 
in  repair.''  Here  the  guardians  were  not  concerned, 
as  such,  to  prosecute  for  an  assault  not  committed  on 
the  child  while  under  their  care,  though  they  may  be 
bound  to  do  what  is  necessary  for  the  protection  of 
those  actually  under  their  charge.  The  words  ^*  as 
officer  or  officers"  are  equivalent  to  ''  ex  officio:"  and 
the  question  thus  is,  whether  the  guardians  here  did 
prosecute  ex  officio. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  this 
rule  must  be  discharged.  The  question  turns  on  sect.  3 
of  Stat.  5  &  6  fT.  §•  JHf.  c.  11.  I  will  not  say  that 
either  a  strict  or  a  liberal  construction  ought  to  prevail, 
but  will  collect  the  intention  of  the  Legislature  from 
the  words  used,  which  are,  so  far  as  is  now  material, 
**  churchwarden,  or  overseer  of  the  poor,  or  any  other 
civil  officer,  who  shall  prosecute  upon  the  account  of 

(a)  5  T.  R.  33.  (b)  S  M.  ^  &  465. 
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any  fiu)t  oommitted  or  done,  that  conoerned  him  or  ii 
as  officer  or  officers,  to  prosecute  or  preeent" 
prosecutors  here  are  the  guardians  of  the  Ui 
and  the  question  is,  whether  it  concerned  then 
officers,  to  institute  this  prosecution.  The  counsi 
support  of  the  rule  argued  (though  thej  did  not  i 
adhere  to  this  test)  that  the  words  applied  only  n 
the  officer  was,  strictly  speaking,  bound  to  prosei 
If  so,  the  enactment  certainly  would  not  apply  in 
case;  for  here  the  guardians  could  not  have 
indicted  or  punished  if  they  had  refrained  j 
prosecuting.  But  that,  in  my  opinion,  is  not  a 
construction  of  the  statute.  Does  not  it  cod 
those  to  prosecute  whose  duty  it  is  to  do  so,  th 
the  duty  be  only  one  of  imperfect  obligation? 
statute  was  construed  in  Begina  v.  Earl  Waldegravi 
There  was  in  that  case  no  perfect  obligation ;  yd 
Court  held,  and,  I  think,  properly,  that  it  concei 
the  Commissioners  of  Police  to  prosecute.  My  faro 
Murphy^  in  effect,  renounced  the  construction  w 
confined  the  enactment  to  a  strict  legal  obligation : 
he  admitted  that  it  would  apply  if  the  child  had  1 
assaulted  while  ^tually  in  the  workhouse.  Yet  < 
then,  though  it  would  have  been  the  duty  of  the  oflS 
to  prosecute,  the  obligation  on  them  would  have  1 
moral  and  not  I^al.  Was  it  then,  under  these  circ 
stances,  the  duty  of  the  guardians  to  prosecute: 
think  it  was.  It  turned  out,  upon  the  investigntioi 
the  trial,  that  the  defendant,  though  he  had  ui 
tunately  on  one  occasion  chastised  the  child  with 
cessive  severity,  had  generally  treated  him  with  k 
ness.     But  what  was  the  situation  of  the  guardii 
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They  fonnd  the  child  cast  on  the  woild,  with  no  one  Qmen^s  Bene 

to  take  care  of  him,  after  he  had  been  nnmercifiillj  "_ 

flogged,  and  bearing  the  appearances  even  of  strangula-^     ^*  ^°"* 

tion.     They  were  in  loco  parentis:  all  they  could  do       ^• 

was  to  seek  for  the  person  who,  as  far  as  they  could 
judge,  appeared  to  have  been  guilty  of  such  cmelty. 
If  they  had  not  done  so,  no  one  else  would:  and 
an  offence,  which  seemed  to  be  so  heavy,  would  not 
have  been  duly  followed  up.  There  was  no  imme** 
diate  saving  of  expense  to  the  Union :  but  the  pro- 
secution was  for  the  good  of  the  publia  I  think, 
therefore,  that  it  concerned  them  to  prosecute.  I 
think  further,  that  the  statute  is  a  very  salutary  one. 
I  do  not  say  a  liberal  interpretation  is  to  be  put  upon 
it;  but  I  do  say  that  it  is  not  to  be  frittered  away. 
For,  if  a  defendant  insists  upon  bringing  a  case  before 
this  Court,  it  is  but  reasonable  that  he  should  pay  the 
expenses  of  a  party  who  is  properly  prosecuting. 

Coleridge  J.  I  am  of  the  same  opiniou.  It  is 
argued  that  the  words  '^  that  concerned  him  or  them, 
as  oflSo^  or  o65cers,  to  prosecute"  are  synonymous 
with  such  words  as  "  that  they  prosecuted  ex  officio," 
as  if  the  duty  must  be  made  out  to  be  correlative  with 
a  liability  to  prosecution  in  the  case  of  refraining  from 
the  duty ;  at  all  events  as  if  the  two  must  concur.  I 
agree,  if  the  meaning  of  '^  a  liberal  construction "  be, 
straining  words  beyond  their  ordinary  operation,  that 
it  ought  not  to  be  adopted ;  but,  to  the  extent  of  giving 
the  statnte  a  full  general  operation,  I  think  we  ought 
to  adopt  it.  For  we  must  remember  the  state  of  the 
law  v/hen  this  statute  was  passed;  indeed  even  now 
the  law  is  far  from  providing  fully  for  the  expense  ot 
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The  Qoim     the  situation  of  these  prosecutors,  as  guardians  of  tl 

I  V. 

I  . -.       Union,  was  not  very  different  from  that  of  any  ben 

I  volent  individual  who  might  have  found  the  child  i 

the  streets.  The  Court  could  not  have  said  it  cm 
cemed  such  an  individual  to  prosecute :  he  must  hai 
taken  the  inconvenience  upon  himself.  But  are  the 
prosecutors  so  placed?  Does  not  the  circumstaiM 
that  they  are  guardians,  and,  as  such,  bound  to  prota 
a  destitute  child,  make  a  difference  ?  I  think  it  doei 
and  that  this  is  caused  by  their  being  officers,  an 
having  the  child  brought  to  them.  Cases  have  bee 
referred  to  which  seem  to  shew  that  a  stringent  intei 
pretation  is  to  be  put  upon  the  statute,  and  especiall 
the  dictum  of  BuUer  J.  in  Rex  v.  Sharpness  (a),  wbici 
however,  admits  of  a  satisfactory  explanation*  There 
justice,  who  had  committed  a  prisoner  on  a  chaige  < 
felony,  took  upon  himself  to  prosecute  a  gaoler  for  tl 
prisoner's  escape.  Now  it  did  not  concern  him,  as  jo 
tice,  to  prosecute ;  his  position  was  rather  that  of  judj 
between  the  party  charged  and  the  Crown ;  he  wen 
therefore,  beyond  his  duty ;  and  indeed  it  seems  to  n 
that  his  duty  lay  the  other  way.  But  Regina  v.  Ea 
Waldegrave  {b)  seems  to  me  very  directly  in  poin 
In  that  case  there  was  no  absolute  duty  to  prosecute 
the  prosecution  neither  benefited  nor  protected  tl 
Commissioners  of  Police;  but  the  probable  effect  < 
the  prosecution  would  be  to  protect  their  officer, 
concurred  in  that  decision ;  and  my  Lord  now  sanctioc 
it.     I  think,  therefore,  that  the  guardians  were  hei 

(a)  8  T.  R.  47.  (6)  2  Q,  B,  341. 
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concerned,  as  officers,  to  prosecute ;  and  that  the  rule  Qveen^t  Bench. 
must  be  discharged*  * 

The  QusKK 
▼. 

Erle  J.     I  am  of  the  same  opinion.     We  are  called       • 

upon  to  decide  whether  thid  prosecution,  which  has  been 
carried  on  by  civil  officers,  the  Guardians  of  the  Poor, 
was  for  anything  which  it  concerned  them,  as  officers,  to 
prosecute.    In  construing  the  statute,  we  are  to  look 
both  at  its  words  and  at  the  state  of  things  to  remedy 
which  it  was  passed.     It  recites  the  great  mischief 
which  had  arisen  in  consequence  of  the  delay  and  ex- 
pense occasioned  by  writs  of  certiorari  obtained  by  de- 
fendants.     To  remedy  this,  the  defendant  who  chooses 
to  remove  is  required  to  enter  into  recognizance,  and, 
if  convicted,  is  made  liable  to  costs.     I  think  we  ought 
to  give  full  effect  to  this.     The  statute  extends  to  the 
present  case.     The  words  clearly  go  beyond  the  case  of 
a  party  bound  ex  officio  to  prosecute.     If  so,  they  must 
extend  to  cases  where  there  is  a  duty  of  imperfect  obli- 
gation.    I  do  not  think  what  ultimately  appeared  at  the 
trial  important,  but  what  appeared  at  first.    If  the  father 
of  the  child  had  found  him  in  that  state,  not  knowing  by 
whom  he  had  been  ill  used,  would  any  one  say  that  it 
did  not  concern  the  father,  as  father,  to  prosecute  ?     So 
here  the  officers,  when  the  child  in  that  desolate  state 
was  thrown  upon  them,  were  concerned,  as  officers,  to 
prosecute.     There  is  nothing  in  the  statute  to  define 
the  extent  of  the  imperfect  obligation  :    but  I  should 
be  inclined  to  say  that  the  statute  applies  wherever  it 
does  not  appear  negatively  that  it  does  not  concern  the 
party  to  prosecute. 

Bule  discharged  (a). 

(a)  No  fourth  Judge  was  present. 
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saiurdiuf.  The  Queen  against  The  Recorder  of  Livebpc 

November  2Sd. 

Two  justices  in  1DA8HLEY  had  obtiuDed  a  rule  nisi  for  a  mandai 

county  re-  commanding  the  Recorder  of  Liverpool  to  e! 

moved  a  pauper  , .                         j  •                               i   x»                     _j         i» 

from  a  xomn-  coDtinuances  and  hear  an  appeal  from  an  order  of 

boroush  o^z^  justiccs  for  the  county  of  Lancaster^  removing  a  pai 

in  that  county  f^^  ^j^^  township  of  Evcrton,  in  the  borough  of  Li 

to  a  pariKh.  *^                                                           *=* 

The  overseers  pQoJ^  to  the  parish  of  LlanbebliQ.  in  the  county  of  i 

of  the  parish,  *                                                                      ^                                ^ 

within  twenty  nawofL     The  facts  of  the  case  were  as  follows. 

one  days  after  ut                   n    -r »              »                •• 

notice  of  the  The   Old   Charter  of  Liverpool  containing   no  i 

notke  ^  ap-  intromittaut  clause,  the  county  justices  had  jurisdic 

Swirter  ««-°**'  within  the  borough.   Two  justices  in  and  for  the  coi 

sions  for  the  ^f  £aficaster  made  an  order  removing  the  pauper  f 

appealed  to  the  ^hc  township  of  EvertoH,  which  lies  within  the  boro 

borougli  ses- 

sions  of  L.,  but  of  Liverpool  in   the  county  of  Lancaster,  to   L 

did  not,  within  • 

twenty  one  bebltff.  The  overscers  of  the  removing  township  sent 

d^vs*  ffive  anv 

further  notice  uotice  of  chargcability  and  notice   of  grounds  of 

tiieir*rppeal*was  ^oval   to    the   ovcrsecrs   of    Llanbebliff,    who    wi 

walTt^of^  ^""^  twenty  one  days  gave  notice  that  they  should  ap 

notice  of  ap-  ^  ^\^q  jj^^^j.  quarter  sessions  for  the  county  of  1 

peal  to  the  *                                                                       ^ 

borough  ses-  caster.     After  twenty  one  days  had  elapsed,  they 


Bions. 


Held:  1.  Tiiat  covered  that  the  township  was  within  the  borough, 
to  the  county      that  the    appeal   should   have   been    to    the    boro 
throrderap-^    scssions ;  and  they  then  gave  notice  that  they  mi 
was  maX"b7'     to  appeal  to  the  borough  sessions.     The  quarter  ; 
justices  for  the    gj^j^g  f^j,  ^j^^  couuty  wcrc  held  first;  and  no  api 

county,  who  "^  ** 

had,  within  the 

borouj^h,  concurrent  jurisdiciion  with  the  borough  justices. 

2.  That  the  notice  given  was  a  sufficient  notice  of  appeal,  within  &tat  11  &  12  VicL  c 
s,  9.,  the  erroneous  sutement  that  the  appeal  would  be  made  to  tbe  county  sessions  fa 
merely  surplusage. 

Rule  absolute  for  a  mandamus  to  hear  the  appeal. 


I* 
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was  entered  there.     Then  the  borough  sessions  were  Queni*<  BemA. 

held ;  and  the  appeal  was  entered  and  respited.   At  the  ' 

next  borough  sessions  the  appeal  came  on  to  be  heard ; 
and  the  respondents'  counsel  required  the  appellants  to 
prove  their  notice  of  appeaL  This  being  done,  it  was 
objected  that  the  notice  of  appeal  to  the  county  sessions 
was  not  a  sufficient  notice  of  appeal  to  the  borough 
sessions ;  and,  on  that  ground,  the  appeal  was  dismissed. 


The  QuEiM 

Recorder  of 
LiYinrooL. 


Robert  Hall  now  shewed  cause.  This  is  the  first  oc- 
casion there  has  been  to  consider  the  construction  of 
Stat.  11  &  12  Viet.  c.  31.  s.  9.  [Lord  Campbell  0.  J. 
The  words  there  used  are,  "  if  notice  of  such  appeal 
be  not  given."  Can  you  argue  that  a  notice  saying 
'*  we  shall  appeal,''  without  adding  more,  would  not  be 
a  notice  of  appeal?  For,  unless  you  can  support  that 
position,  it  would  seem  that  the  erroneous  statement  that 
the  appeal  would  be  to  the  county  sessions  was  but  sur- 
plusage, and  could  not  mislead  the  officers  of  the  town- 
ship.] It  might  mislead ;  for  the  order  is  made  by  county 
justices ;  and,  though  an  appeal  lies  to  the  borough  ses- 
sions, it  would  lie  to  the  county  sessions  as  well.  In 
Regina  v.  Justices  of  Lancashire  {a)  the  appeal  was 
against  an  order  under  stat.  8  &  9  Vict  c.  126.  s,  58., 
made  by  two  justices  of  the  county  acting  within  the 
borough  of  Manchester  ;  and  this  Court  held  the  appeal 
to  the  county  sessions  proper.  The  appeal  against  suoh 
an  order  (by  stat.  8  &  9  Vict.  e.  126.  s,  62.)  is  to  be  in 
like  manner  as  if  the  order  were  a  warrant  of  removal. 
It  is  sufficient  if  there  might  be  a  misleading ;  for  the 
sessions  must  be  taken  in  the  present  case  to  have  found 
that  there  was  one  in  fact.    [Lord  Campbell  C.  J.    By 

(a)  \2  Q,  B,  305. 


Qutm'$  Benek.  gtat.  5  &   6  JT.  4.    C. 

1850.  .        ~     ,.      , 
sesBions  for  the  bore 

"""  J*"*""     luattera  cognizable  b 

R«o^'r  of    the  peace  for  countie 

tbe  place  of  appeal  df 

the  justices  actedi  b] 

acted.     Here  they  v 

moval  wna  from  the  \ 

PaiMejf,  contr^  wi 

Lord  Campbbll  < 
rule  must  be  made  a 
the  proper  jurisdictif 
order  of  removal  wa 
of  the  county.  The 
».  lOo.  are  clear  and 
contended  that  the  ni 
mean  to  appeal  is  nt 
there  ia  coupled  wit 
was  to  be  to  the  co 
an  erroneous  aurplusa 

CoLEBiDOE  and  E 


{b)  Hepol 
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Quecn*s  Bench, 

1850. 


De  Porquet  against  Page.  ^o^I^^ssd. 

ASSUMPSIT.      The    declaration  set    forth    that  AMumpsiton 
!••«»  ii.  ^•..  ■  special  agree- 

plaiDtift  was  a  trader   desirous  of   obtaining   a  ment,  whereby 
partner,  and  employed  defendant  to  seek  for  one ;  and  ^^n  con- 
that  defendant  did  obtain  one  Douglass  to  be  partner  *),  J^^defcndu* 
to  the  plwntiff  for  two  years  certiun,  with  a  power  on  ^^^  '"^^^ 
Dauglasis  part  to  retire  on  certain  terms  at  the  end  of  "^fP* » ***^^  **^ 

*  exchange  at 

that  period,  on  giving  plaintiff  six  months'  notice:  eighteen  months 

,  •  •      ■"•^  deliver 

that  plaintiff  paid  defendant  for  his  services  25h  m  the  same  to  de- 

i_  j«  11  !••/«•         ii        fendant,  the  bill 

casn;  and  it  was  agreed  between  plaintiff  and  de-  to  be  on  certain 
fendant  that  plaintiff  should  accept  and    deliver  to  ^^^  \q\^  .  ^nd 
defendant  a  bill  of  exchange  for  27/.  10«.,   payable  it^'^f,;;Jef[r 
eighteen  months  after  date,   upon  condition  that,  if.  ^^^^^JJ^^Jj^h 
Douglass  should,  at  the  expiration  of  eighteen  months,  «nd  the  con- 

,        ditions  should 

give  the  said  notice  to  plaintiff  of  his  intention  to  retire  be  fuieiied, 

he  would 

from  the  partnership,  and  should  not  rescind  the  said  indemnify 
notice,  the  bill  should  be  null  and  void:  and  defend-  the  bill.    Aver- 
ant,  in  consideration  thereof,  promised,  if  he  should  Jif"^s*dl^ 
negotiate  the  bill,  and  Douglass  should  give  the  notice  ^^^^^^fhe 
and  not  rescind  the  same,  to  indemnify  plaintiff  against  J**|l*!!"?""  V" 
the  said  bill.     Averments,  that  the  bill  was  accepted  the  bill  became 

,        null  and  void. 

and  delivered  to  defendant  on  the  conditions  aforesaid.  Breach,  that 
and  was  by  him  negociated ;  that  plaintiff  was  obliged  not  indemnify 

plaintiff.  Pleas. 
Non  assumpsit, 

and  a  traverse  of  the  averment  that  the  bill  was  deposited  on  these  ternfc.  ^"  *^**  ^!^!  ^ 
plaintiff  gave  oral  evidence  which  shewed  that  there  was  an  agreement  between  plainutt  ana 
defendant,  but  failed  in  shewing  its  terms.  He  then  produced  a  paper  signe^  ">  ^f  **|* .  °.J» 
dated  after  the  parol  agreement,  in  these  words,  "  I  have  this  day  received  "*'>^  plaintill 
«a  bill  for  27^  10*.,  at  eighteen  months  date,  on  condition  that,"  if  &^'  (***"°g  ™ 
conditions  in  the  decUration,  but  not  the  rest  of  the  agreement),  "  the  bill  ^  ^  o"^^  ^^ 
fold.**    Held,  that  this  paper  did  not  require  a  stamp. 

VOL.  XV.  N.  S.  4  B 
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Vtaume  XK     to  pay  the  same  at  maturity  to  the  holder ;  and 
'___  Douglass  did  give  notice  to  determine  the  partnen 


Ik 


I 


.1 

r 
.! 
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D«  PoaQuiT    Breach,   that  defendant  did    not  indemnify  plai 
Paok.        Pleas :  Non  assumpsit,  and  a  traverse  of  the  bill  ha 
been  delivered  on  the  conditions  averred. 

On  the  trial,  before  Lord  Campbell  C.  J.,  ai 
Middlesex  sittings  after  TVtntfy  term  1850,  it 
proved  by  oral  evidence  that  the  defendant  had 
employed  to  negotiate  the  partnership ;  but  it  £c 
appear  on  what  terras*  It  was  also  proved  thai 
bill  of  exchange  was  accepted  by  the  {daintiff 
handed  to  the  defendant,  who  then  wrote  out 
signed  a  paper,  which  he  delivered  to  the  plaintifi 
was  in  the  foUowing  terms :  - 

London^  July  10.  ] 
Memorandum.^- 1  have  tins  day  received  from 
Fenwick  de  Parquet  a  bill  for  272.  lOf.,  at  eigi 
months'  date,  on  condition  that  Mr.  Samuel  Dot 
accepts  the  partnership  beyond  two  years ;  but  A 
Mr.  Douglass  give  notice  at  the  expiration  of  eigl 
months  the  bill  to  be  null  and  void,  and  (a)  not  i 
wards  rescind  the  same. 

J.  H.  Pai 

It  was  unstamped.  The  defendant's  counsel  obj< 
that  it  ought  to  have  had  an  agreement  stamp. 
Lord  Chief  Justice  admitted  the  document,  and  din 
a  verdict  for  the  plaintiff,  giving  the  defendant  lea^ 
move  to  enter  a  nonsuit.  Bally  in  the  ensuing  t 
obtained  a  rule  nisi  accordingly. 

Bovill   and  H.  Hill  now   shewed  cause.      If 
meaning  of  stat.  55  Geo.  3.  c.  184.  Sdiedule,  pai 

(a)  Sic. 


u 
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tit.  Agreemeni^  were  now  to  be  discotsed  for  the  finit  Queen*t  Bench. 

tiine,  it  would  be  very  doubtful  whether  this  paper  did  

or  did  not  require  a  stamp,  as  a^  memorandum  of  an    ^*  Pobqor 
agreement    But,  according  to  the  decided  cases,  no        ^^^^ 
stamp  was  necessary.     Tins  is  a  paper  containing  an 
admission  of  the  terms  on  which  the  bill  of  exchange 
was  deposited  with  the  defendant :  and,  though  a  pro- 
mise to  observe  thete  terms  may  be  implied,  the  ad- 
mission does  not  require  a  stamp ;    Mulktt  v.  HucU' 
$on(a),  Blaehodl  v.  McNaughkai{b)y  Barry  v«  Goodr 
wian{c),  Notify  v.  Webb{d).    But,  fmrther,  ther^  was 
in  this  case  a  complete  parol  agreement,  and  afterwards 
the  writing  was  made.     It  is  evidence  of  the  contract, 
no  doubt,  with  other  facts ;  but  it  is  not  a  memorandum 
of  the  agreement;  and,  unless  it  be  so,  itreqi&eano 
stamp;    Vauyktan  v.   Brine (t),  Lueas  v^  Seaeh{g). 
[Lord  Campbell  C.  J.      Suppose  there  is  a  complete 
parol  contract,  and  afterwards  a  writing  is  made  eon- 
taining  the  terms  of  the  agreement,  «nd  tbe-wHting  is 
intended  by  the  parties  to  be  the  evidence  of  the  terms 
of  the  agreement,  signed  by  the  one  and  handed  to  the 
other,  so  as  to  be  the  record  of  the  contract,  would  not 
such  a  writing  be  conclusive  evidence  of  the  terms  of 
the  agreement  ?    Does  your  argument  ,go  so  far  as  to 
say  that  such  a  writing  would  not  require  a  stamp  ?] 
It  might  be  argued  that  it  would  not;. but  the  facts 
here  fall  short  of  the  supposed  case.     The.  parol  agree- 
ment contained  more  terms  than  were  embodied  in  this 
writing ;  and  the  writing  was  madcy  not  as  the  rocord  of 
the  terms,  but  for  the  collateral,  jtairpose  of  earmarkmg 

ia)  1B.^C.  639.  (A)  1  Q.  B.  127. 

(c)  9  M.^  W,  768.  (d)  5  Com.  B:  SS4. 

(e)  1  J/.  «•  G.359.  (f)  1  1#.  j*  G.417. 
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roimmu  XV.  the  bill  of  ezdumge  as  that  depoated  under  the  a| 
ment  pievioualy  made.     It  does  not,   therefiofe^ 

Di  PoRQOET  elude  the  parties  from  shewing  that  there  were  ( 
Paob.  terms  in  the  agreement,  and  is  no  more  than  a  wi 
admisaon  from  which,  with  the  other  eridenee, 
jury  may  infer  what  the  agreement  was.  Sa 
written  admission  does  not  require  a  stamp ;  Vi 
V.  Fletcher  {a\  WUley  v.  ParraU{by  If  there 
been  a  previous  agreement  in  writing,  this  adm 
would  deariy  require  no  stamp;  Marshall  t.  Pawd 
and  it  can  make  no  difference,  except  as  to  the  & 
of  proof,  whether  the  previous  agreement  was  oi 
written. 

JBoff,  contrsL  MuOett  v.  HuchiMon  {d)  was  qnest 
in  Doe  dem.  Franlds  v.  Franku  {e) :  but  at  all  e 
the  writing  is  not  within  that  class  of  cases ;  fo 
terms  are  not  those  which  the  law  implies  frcHn  th 
posit.  [Lord  Campbell  C.  J.  That  maj  be  so  ;  1 
diflSculty  may  arise  from  this  document  not  oonta 
the  whole  agreement.] 

Ball  then  argued  that,  in  fact,  the  memorandum 
intended  to  be  evidence  of  the  agreement  as  fiEur  a 
lated  to  the  bill,  and  was  conclusive. 

Erle  J.     I  think  this  document  did  not  re< 
a  stamp,  on  two  grounds.     It  appears  to  me  that  t 
j  was  a  distinct    antecedent    agreement    between 

parties,   which  was   concluded  independently  of 
writing.     In  pursuance  of  that  agreement  the 

(a)  I  Exch.  2a  (6)  3  ExcA,  211. 

j  (c)  9  Q.  B.779.  (rf;  7  A  4r  cess. 

(O  U  W.  j-  j:.  792. 
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•of  exchange  was  drawn  and  deposited ;  and  this  memo-  <2M«m*j  Btnek. 

randum  was  made  as  evidence  of  the  part  performance   L__ 

of  the  anterior  agreement.  It  seems  to  me  that,  on  this  ^"  Poequit 
ground,  on  the  authority  of  the  cases  cited  in  argument,  P^^k* 
this  memorandum  is  not  within  the  meaning  of  the  stamp 
act.  It  also  seems  to  me  to  fall  within  that  class  of  cases 
in  which  it  has  been  held  that  an  acknowledgment  of  the 
terms  on  which  a  bill  of  exchange  has  been  deposited  does 
not  require  a  stamp.  This  appears  to  me  such  an  ac- 
knowledgment. 

Lord  Campbell  C.  J.  The  inclination  of  my  mind 
was  against  the  admission  of  the  document :  but,  after 
hearing  the  cases  cited  in  argument,  and  my  brother 
J?rfe'«  judgment  just  delivered,  I  concur  in  thinking  that 
the  verdict  should  not  be  disturbed  (a). 

Hule  discharged  (b). 

(a)  Coleridge  J.  b«d  gone  to  Chamben :     Wigkiman  J.  was  not  in 
Court. 
(()  Reported  by  C,  Blaeklmm,  Esq. 


The  Queen  against  Latimeb.  Monday, 

^  ^  November  25tb. 

/CRIMINAL  information  for  libel.    Plea,  Not  Guilty.  On  a  criminal 

On  the  trial,  before  Coleridge  J.,  at  the  last  Devon  nbci,  the  de- 

asnzes,  the  jury  found  a  veidict  for  the  defendant ;  but  f*Und"Not 

the  learned  Judge  certified,  under  stat.  4  &  5  ^.  §•  JW.  ^^^^^;^\^ 

under  stat.  6  & 
7  Vid,  c.  96.  f.  8.,  though  he  has  not  pleaded  the  special  pica  allowed  by  sect  6 ;  and 
the  Judge  cannot  deprive  him  of  cosu  by  a  certificate,  the  provision  of  stat.  4  &  5  IT.  J^-  M» 
c.  18.  t,  2.  on  this  bead  being  superseded  by  the  later  act.  ^ 
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FoteM  xr.    e,  18.   <.  2.,  tlwt   th 

bbibiig  niB  infomn 

The  Qccn  gbtMned  a  nde-bu  EI 
e.  96.  <.  8.  (a). 

Craoder  mm  mov 
jKunt  now  srinag  a 
bean  decided.  But 
dearlj  wu  that  aecL 
and  that  the  defendai 
and  that  only,  of  his  ai 
KcL  6  introdaces. 
defendant,  allows  oo 
expressly,  where  tiie  <j 
The  clanie  in  favou 
section  most  be  taken 
atruction  would  give 
case  of  auccese  on  a  { 
tion  fw  libel,  wbetbe 
not :  but  neither  the 


(a)  SUL  6  &  T  Vki.  c  M 
indictment,  to  gini  in  endci 
bim,  far  ihil  purpow,  to  pic 
the  publieniiuD  of  it  wai  fo 
(be  Moie  time  to  plnd  No 
■dmiuiblc  under  that  plea  to . 

S«t  8  eiiuAi :  "  Thil  In 
b;  ■  prinre  proteculor  for 
judgmeol  *bal)  be  gi>en  Tor 
fhHn  Ihe  proteculor  the  coti 
of  tucli  indictment  or  info 
juililicition  to  lueb  indiclnu 
Ihe  proteculor,  be  ilull  be  ei 
itiituned  by  the  proeeculor 
recoiered  by  tbe  defeiHlant  t, 
proper  officer  of  the  Court  b> 
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of  the  act  shews  such  an  inteiition ;  nor  Is  the  provision  Queen's  Bench. 

of  Stat  4&  5  fT.  &  ilf.  c.  18.  #.  2.,  exempting  the  prose-       ^^^^' 

Gfitor  from  payment  of  costs  on  certificate  of  a  Judge^     '^^  Qo«kk 

repealed     [Lord  Campbell  C.  J.     The  late  act  seems      Latucsr. 

applicable  to  cases  where  there  could  not  be  a  Judge's 

certifioaie ;  indictments  at  Quarter  Sessions,  for  instance.] 

The  provision  of  sect  8  applies  only  to  cases  in  which 

tfiere  may  be  a  special  plea  under  sect.  6 ;  and  this  last 

seems  to  comtemplate  proceedings  in  the  higher  Courts 

only.     The  joint  effect  of  the  two  acts  is  that,  if  the 

Judge  oertifi^  under  stat.  4  &  5  W.  &  M.  c.  18.,  the 

defendant,  though  successful,  will  in  no  case  have  costs 

6n  the  plea  of  Not  guilty :  if  there  is  no  certificate,  and 

he  haa  pleaded  specially,  he  will  have  the  costs  of  his 

defence  as  under  the  act  of  Victaria,  and  not  only  as 

in  a  case  under  the  former  statute.     It  cannot  have 

been  intended  to  repeal  that  act  by  a  side-wind ;  and 

the  two  may  stand  together.     [Lord  Campbell  C.  J. 

Hardly,  when  the  first  authorizes  giving  costs  ^*  unless  " 

&0.,  and  the  subsequent  one  gives  them  absolutely.]     If 

the  new  act  has  the  effect  contended  for,  a  prosecutor 

standa  in  a  worse  situation  if  the  defendant  pleads  the 

general  issue  only  than  if  he  pleaded  that  and  a  special 

pl^ 

Lord  Campbell  C.  J.  There  is  no  reasonable 
doubt  in  this  case.  We  must  learn  the  intention  of 
the  act  frbm  the  language  used.  The  question  turns  on 
the  firat  branch  of  sect.  8,  not  on  the  second :  and,  if 
the  intention  in  the  first  part  of  the  clause  was  to  give 
costs  generally,  it  is  hard  to  say  what  language  could 
have  been  ibore  explicit:  for  the  words  are  that, 
^  in  the  case  of  any  indictment  or  information''  for  libel, 
by  a  private  prosecutor,  ^  if  judgment  shall  be  given  for 

4b  4 
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rebmu  XV.    the  defendant,  be  aball  be  entitled  to  raoorer  firai 
'^  proeecutor  tbe  coats  Bustained  b  j  the  said  defends 

The  Quuir  rgaaon  of  eacli  indictment  or  information."  Th 
Laiihi*.  prima  fade,  the  present  case.  The  coata  ue  give 
tbe  farmer  act,  unleas  the  Judge  certifiea ;  here 
lutely ;  and  no  power  ia  given  to  the  Judge.  Am 
act  might  not  unieaaonably  laj  down  eoch  a  mle. 
information  for  libel  is  obtuned,  and  tbe  defend 
found  Not  guilty,  the  proceeding  fiuls ;  and  it  I 
unjust  that  tbe  defendant  should  be  reimboreed  f 
unfounded  proaecotion.  Tbe  proeecutor  may  not 
blame ;  he  may  have  had  reasonable  cause  for  pro 
ing :  but  on  whom  ia  the  loss  to  fall  ?  Not,  it  maj 
be  sud,  on  the  defbndant,  who  is  not  to  blame.  Bn 
judgment  must  rest  on  the  words,  not  the  policy. 

CoLEBiDOE  J.  I  think  there  ia  reason  to  believt 
the  construction  now  given  was  not  in  the'nund  o 
Lfe^sUture  when  this  act  passed ;  for  it  makes  no  i 
ence  to  the  statute  of  William  &  Mary,  and  doe 
announce  any  intention  to  work  so  great  a  change 
wrought  by  the  pieaent  construction.  Still,  the 
does  introduce  great  changes ;  it  may  be  supposed 
this  was  intended  ae  one  part  of  them :  and  we 
be  governed  by  the  natural  meaning  of  plain  words 

WiGHTHAN  J.  Upon  tbe  plain  langn^e  of 
statute  I  am  of  the  same  opinion.  If  there  was  i 
ferent  meaning,  we  can  only  regret  that  it  was  not 
pressed. 

Erle  J.  The  sense  is  quite  clear  where  se 
epeaka  of  indictments,  which  are  not  within  the  fo 
act ;  and  it  cannot  be  vupposed  that  tbe  same  set 
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means  differently  when  it  speaks  of  infonnations.     Thcf^  QueenU  Bench. 
provision  that  a  defendant  shall  recover  costs  *'in  the 


case  of  any  indictment  or  information''  cannot  have     'TheQonN 
been  meant  to  give  an  absolute  right  to  costs  in  the      LAnxn; 
first  case,  but  in  the  other  a  qualified  one,  in  case  the 
Judge  shall  not  certify.    I  think  the  unqualified  lan- 
guage of  the  more  recent  act  must  prevaiL 

Bule  refused. 


DeIiLeb  against  Pmckett  and  Another.        jwSir25Uu 

JT)^  VISONy  in  last  term,  on  behalf  of  the  defend-  An  auctioneer 

ants,  obtidned  a  rule  calling  on  the  plaintiff  in  this  to  aeinand  by 

action,  and  Sarah  Rousej  widow,  to  shew  cause  why  purcbwr  of  a 

they  should  not  appear  before  the  Court  and  state  their  J^^'^u^'Jj^t 

claims  to  a  deposit  of  108i  mentioned  in  the  affidavits,  b^»ng  «»»»fied 

^  '    with  the  utle, 

and  why  the  Court  should  not  thereupon  make  such  recused  to  com- 

plele  the  pur- 

order  as  it  should  think  fit  ciiase,  and  sued 

From  the  affidavits,  it  appeared  that  the  defendants  for  the  deposit*, 

were  auctioneers,  and  had  been  employed  by  Jeffery  gl^J^he  de- 

Bouse,  since  deceased,  and  his  wife,  the  said  Sarah  [o°how\he"*^ 

Bouse,  to  sell  certain  copyhold  premises  by  auction.  "»«"«>;  fw"  her. 

The  plaintiff  became  the  purchaser  of  one  lot,  at  540/.,  The  defendant 

applied  to  have 

and,  according  to  the  conditions  of  sale,  paid  to  the  de-  the  vendor 

n      1  1  'M      £•  mr^rsi  ^*v  i  •  made  defeud- 

fendants  a  deposit  of  108/.,  as  20  per  cent,  on  the  pnce.  ant. 

Not  being  satisfied  with  the  title,  he  refused  to  com-  the  solvency  of 

plete  the  purchase,  and  brought  this  action  to  recover  ^ring^dou^btl 

the  deposit.     The  defendants  received  a  notice  from  ^^\*  ™^*  *^* 

'^  rule  absolute, 

Mrs.  Bouse  to  hold  the  money  for  her,  on  the  ground  ®"  ^^  money 

"  bemg  brought 

into  Court  and 
security  for 

cosu  being  given  to  plaintiff;  but  refused  to  order  that  the  coats  of  the  original  defendant 

should  be  paid  out  of  the  money. 


len  Q-  B.   MICHABLM AB  TERM, 

Vthmt  XK    that,  since  her  huaband's  death,  ahe  was  aolelj  intea 
in  the  oopyholdy  and  that  the  deposit  had  been  Sad 


j}mtiM%       There  were  contradictoiy  affidavits  aa  to  the  sd 

FmncBiA      of  Mrs.  Bouse.    She  did  not  object  to  being  bum 

fendant     The  defendanta  bj  their  affidmvita  died 

all  interest  in  the  deposit  money,  and  oflfered  to  pi 

same  into  Comrt 

Hawkins  now  shewed  cause,  and  insisted  that 
condition  of  Mrs.  Rouse  being  made  defendant,  se 
for  costs  should  be  given. 

Davison,  contril,  bontended  that  it  was  contrary 
practice  to  require  security  for  costs  on  such  an 
cation^  where  the  defendant  was  a  mere  stakehold 
was  ready  to  bring  the  money  into  Court. 

Per  Curiam  (a).     There  must  be  security  giv< 
costs,  or  there  will  be  no  rule.     In  all  cases  whc 
are  called  upon  to  substitute  a  new  person  for  a 
in  an  action,  we  require  security  for  costs,  if  we 
doubt  as  to  the  solvency  of  such  person. 

Davison  then  applied  to  have  it  made  part  of  th 
that  the  costs  of  the  original  defendants  should  b 
out  of  the  fund  which  the  defendants  offered  to 
into  court.  [^Coleridge  3.  The  sheriff  never  ge 
costs.]  He  has  his  poundage :  in  all  other  caM 
practice  is  to  allow  an  applicant  who  has  acted 
Jide  his  costs  out  of  the  fund  in  dispute ;  and  the 
ultimately  unsuccessful  has  to  repay  them ;  2  C 
ArchhoU,  1216,  7  (8th  ed.> 

(a)  Lord  OmpM  C.  J^  Cokridgs^  V^ighhium,  and  ErU  Ji 


The  following  cases  of  Michaelmas  terai,  omitted  in 
this  volume  for  want  of  space,  will  be  published  with 
the  cases  of  Michaelmas  vacation:  Walton  v.  Gavin, 
Bainbridge  v.  Wade,  Regina  v.  Chapelwardens  of  Bth^ 
ton,  Regina  v.  Caledonian  Railway  Company,  Regina  v. 
Prest 


V. 


gay.  VICTORIA,  WM 

Per  Curiam.  That  has  notUng  to  do  with  the  inter-  QuemU  Bench, 

pleader  rule.     Suppose  the  plaintiff  succeeds,  why  are  

the  defendants  to  get  their  costs  out  of  the  plaintiff's  I>k.i*» 
money  ?  The  auctioneers  have  entered  into  a  contract 
with  the  plaintiff.  It  is  not  like  the  case  of  a  party 
who,  without  any  interference  of  his  own,  finds  property 
in  his  hands,  and  requires  the  contending  claimants  to 
contest  the  light  to  it  among  themselves. 

Rule  absolute,  to  substitute  Sarah  Rouse 
as  defendant,  on  the  108/.  being  brought 
into  Court  within  ten  days,  and  security 
being  given  for  costs  in  the  event  of  the 
plaintiff  succeeding:  otherwise  the  rule  to 
be  discharged. 


END  or  MICHAELMAS  TERM. 


q.  B.  [TRINITY  VACATION,  XIV.  VICTORIA.] 


ToLLBB  i^aiiut  ArrwooD. 

Atteb  the  delimjr  of  jndgment  in  this  cue  (i 
p.  929.),  the  following  certificate  was  sent  to  the  > 
Chancellor,  6th  July  1850. 

"We  have  heard  this  caae  argued  by  counsel,  and 
of  opinion  that  Caroline  Wyatt  took  an  estate  in 
male  under  or  by  rirtue  of  the  ttoA  will,  in  the 
estates  tiiereby  devised. 

Secondly ;  we  are  of  opinion  that,  in  the  events 
have  happened,  Jamei  Harrington  Atttoood  is  seiat 
an  estate  in  tail  male,  expectant  upon  the  detenum 
of  the  estate  in  tail  male  of  Caroline  ff'yatt, 

Campbell. 

J.  Patteson. 

W.  WlGHTHAK. 

W.  £ble. 
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Quem*s  Btnck, 
1852. 


The  Queen  agaitist  The  Gkeat  Western      ^^I^^'ioth 

Railway  Company.  "^^1 

(The  Gbbat  Western  Railway  Company  against 

Tilehubst.) 

JUDGMENT  having  been  given  in  this  case  (at  the  ^  «i»7*y  «>«- 
.     ,  .  P*^y»  >n  the 

instance  of  the  parties),  it  is  thought  advisable  to  eMimateofthe 

deductions  to 

publish  the  decision  in  the  same  volume  with  the  aigu-  be  allowed 
ment,  and  observations  of  the  Court,  reported  antd,  proSufof'i^ 


o-Q  purpose  of  at- 

P-  ^'^'  certaining  the 

rateable  value, 
is  entitled  to 

The  judgment    was  delivered   in  Hilary  vacation  •"•^Jo^'ance 
{February  10th),  1862,  by  matefundo. 

Lord  Campbell  C.  J.    This  case  was  argued  before  newai  and  r«. 

production  of 

US  in  June  last    Soon  afterwards,  we  stated  the  extreme  the  rails, 
difficulty  we  felt  in  satisfactorily  applying  the  pro-  and  moveable 
visions  of  the  Parochial  Assessment  Act  to  the  solution  noT enough  to 
of  the  questions  which  it  presents  for  our  decision ;  and  jJInu  J^,!^'"^ 

The  rate- 
able Talue  of  the  railway  in  any  parish  is  the  net  value  arising  from  deducting  the  ex- 
penses accruing  in  respect  of  so  much  of  the  railway  as  lies  in  that  parish  from  the 
gross  receipts  accniing  in  respect  of  the  same  portion  of  the  line.  Where  expenses  are 
incurred,  necessary  for  keeping  the  part  in  the  particular  parish  at  iu  value,  tbiey  may  be 
assigned  to  the  parish,  wherever  they  are  locally  arising.  Where  expenses  apply  equally  to 
every  part  of  the  line,  there  may  be  applied  to  the  parish  a  part  of  them  bearing  the  same 
ratio  to  the  whole  as  the  length  of  the  line  in  the  parish  bcssrs  to  the  length  of  the  whole 
line.  But,  if  a  branch  of  the  line,  comprehending  several  parishes,  be  incorporated  into 
the  whole  line,  and  worked  as  an  undistinguished  part,  the  above  principle  of  proportion 
must  be  applied,  not  exclusively  to  the  branch,  but  to  the  whole  line. 

Where  the  gross  receipts  and  the  expenditure  are  not  at  an  uniform  rate  throughout  the 
line,  nor  in  an  uniform  ratio  to  each  other,  it  is  a  faulty  mode  of  estimating  the  rateable 
value  in  a  parish,  to  deduct  the  expenditure  on  the  whole  line  from  the  gross  receipts  no 
the  whole  line,  and  then  take,  for  the  rateable  value  in  the  parish,  a  part  of  tlie  whole 
resulting  difference  bearing  to  that  whole  difference  the  tame  ratio  which  the  length  of  the 
line  in  the  pariah  bears  to  the  length  of  the  whole  line. 


KMB 
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WsmRK 
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we  expressed  our  conyiction  that  they  required  1 
interposition  of  the  Legislature,  rather  than  the  jm 
ment  of  a  court  of  justice.  Parliament,  however, 
not  thought  it  right  at  present  to  deal  with  tl 
questions ;  and  it  becomes  our  duty  no  longer  to  di 
giving  judgment,  which  the  parties  have  a  ri^l 
demand  at  our  hands. 

These  considerations,  however,  obrioiialy  mib 
desirable  that,  in  our  present  judgment,  we  should  I 
ourselves  as  closely  as  we  can  to  the  decimon  of 
points  which  necessary  arise,  and  govern  Qorie 
strictly  by ,  the  Parochial  Assessment  Apt,  apd 
prindples  laid  down  in  former  cases,  Fortupit^yj 
have  received  mucli  asnstance  both  firom  the  c 
statement  of  the  case  submitted  to  us,  and  from 
succinct  abstract  of  the  arguments  of  the  counsel ' 
appeared  for  the  parties  before  us,  ta  b^.  foond  in 
15th  volume  of  the  Queen^s  Bench  BtpariM  («)^   . .. 

The  rate  in  question  is  imposed  on  the  appellant 
respect  of  their  occupation  of  two  miles  and  a  hal 
the  railway  in  the  respondent  parish;  and  these 
miles  and  a  half  are  part  of  a  line^  rather  more  t 
twenty  five  miles  in  length,  constituting  what 
originally  intended  to  form  an  independent  and  eo 
railway,  and  to  be  call^  The  Berks  and  Hants  Raik 
It  is  now,  however,  what  we  call  a  branch  of  The  G 
Western  Railway^  owned  and  worked  by  the  appeDa 
Whether,  for  the  purpose  of  this  rate,  these  two  n 
and  a  half  are  to  be  considered  as  a  part  of  this  brsi 
treated  in  most  material  respects  as  an  Ind^MBoc 
whole,  or  whether  as  part  of  the  whole  Chreat  Wes 


(a)  Regma  y.  Great  Wetttm  BaUwojf  Compon^t  ant^  p.  879. 
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▼. 

OnAT 

Wimftir 

Baflway 

Cdnpany. 


BaUway,  including  herein  the  branch,  without  any  (hutns  Bemch, 
distinction  between  branch  and  trunk,  will  be  one  of  ^  *'* 
the  most  important  points  of  our  consideration*  The 
appellants  proceed  on  the  former,  the  respondents  on 
the  latter,  assumption.  We  think  that  it  will  clear  our 
way  to  adopt,  in  the  first  place,  for  the  sake  of  ai^u* 
ment,  the  assumption  of  the  respondents. 

Both  parties  have  agreed  that  it  is  important  to 
settie  four  points  as  cardinal  to  the  decision  of  the  case : 

1.  The  total  gross  annual  receipts  of  the  appellants 
from  the  whole  line,  including  both  trunk  and  branchj: 

2.  The  total  gross  annual  receipts  from  the  two  miles 
and  a  half:  3.  The  allowance  and  deductions  which 
are  to  be  made  from  the  first  mentioned  sum,  so  as  te 
give  the  net  rateable  value  of  the  whole  line:  and  4. 
The  net  rateable  value  of  the  two  miles  and  a  half. 

With  respect  to  the  two  first,  of  these  they  9xe 
agreed ;  and,  although  there  be  a  ^fierence  as  to  the 
third,  it  is  not  so  much  in  principle  as  in  matter  of  fact. 
This  difference  we  will  settle  first.  The  appellants, 
in  addition  to  allowances  for  annual  repair  of  rails 
and  framework,  and  of  moveable  stock,  claim'  to  be 
allowed  two  spedfic  sums  for  their  nUimate  renewal  and 
reproduction.  We  feel  the  difficulty  which  exists  in 
theory  with  regard  to  this  daim.  This  has  been  well 
stated  in  a  pamphlet,  published  since  the  argument,  by 
Mr.  Smirke  (a) :  but  we  fully  considered  the  subject  in 
coming  to  our  decision  in  Begina  v.  The  London, 
Brighton  and  South  Coast  Bailwajf  Company  (b);  and 
we  adhere  to  that  dedsion.     It  is  not  necessary,  indeed. 


(a)  **A  Letter  to  Lord  CampkelU,  Lord  Chief  Juttke*'  &c,  ''on  tke 
rtUing  ofraUways,*'     London,  1851. 
•     (6)  Ana,  p.  815. 
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to  reconsider  it  now ;  for  the  respondents  do  not  \ 
pate  it,  contending  that  they  have  deari j  made  ll 
deductions  in  the  allowance  for  annual  lepaiis.  ] 
as  this  allowance  does  not  equal  in  amount  the  soi 
the  allowances  wUch  the  appellants  have  cJaimed  ui 
the  two  heads  of  annual  repair  and  ultimate  rene 
and  as  no  objection  is,  or  could  properly  be,  d 
before  us  as  on  the  ground  of  excess  in  their  ci 
lation,  it  is  dear  tiiat  substantially  this  allowance 
not  been  made.  Upon  thb  point,  therefore,  oor 
cision  must  be  for  the  appellants.  They  admit,  ind 
that  they  do  not  annually  set  aside  any  sum  to  foi 
distinct  fund  for  this  renewal  and  reproduction ;  bal 
case  finds  that  they  retain  out  of  their  annual  revc 
a  reserve  fund  for  all  contingendes,  induding  ti 
items  among  them;  and,  further,  that,  although, 
annud  repairs  and  partial  renewals,  both  the  rails 
the  moveable  stock  are  maintdned  in  an  effident  st 
yet  this  will  not  supersede,  as  to  either,  the  necessit; 
that  fundamental  renewd  and  reproduction  for  wl 
these  deductions  are  claimed.  We  consider,  howe 
this  question  conduded  by  the  dedsion  referred 
and  the  effect  of  this  would  be,  at  aU  events,  to  red 
the  rateable  vdue  in  the  respondent  parish  from 
first  to  the  second  sum  agreed  to  in  the  case,  nam 
254/.  per  mile. 

We  have  now,  then,  three  terms  out  of  the  & 
settled ;  the  remdning  question  is,  what  is  the  net  ra 
able  vdue  of  the  two  miles  and  a  hdf.  Now,  as  1 
net  rateable  vdue  is  that  which  remdns  of  the  gr 
receipts  after  all  just  deductions  made,  it  might  seem 
first  sight  that  we  might  confine  our  inquiry  to  the  t 
miles  and  a  hdf,  and  that  we  ody  encumber  the  i 
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T68tigation  uselessly  by  introducing  into  it  any  consider-*  QtMm'f  Bench. 
ation  of  the  gross  and  rateable  value  of  the  whole  line»      ^        *■* 
But  the  drcumstances  of  a  nulway  make  this  absolutely    '^^  Qou» 
necessary;  the  inquiry  may  become^  and  undoubtedly       GmsAT 
does  become^  more  complicated  and  difficult  thereby;       lUUwaj 

ConuNUiy. 

but  it  would  be  wholly  incomplete  and  illusory^  even 
in  its  result,  unless  we  did  so.  Of  the  outgoings  of  a 
railway  some  are  general,  haying  no  more  connection 
with,  or  influence  on,  one  part  of  the  whole  line  than 
on  any  other ;  incurred  for  the  sake  of  the  whole  line, 
and  contributing  to  the  profits  every  where.  Of  course 
these  must  be  distributed ;  and  to  every  mile  must  be 
apportioned  some  share,  on  whatever  principle  the  ap- 
portionment is  to  be  settled.  Some  again  seem  purely 
local :  a  timnel  here,  an  inclined  plane  there  (we  pur- 
posely mention  striking  and  definite  peculiarities) ;  yet 
even  these  are  contributing  to  the  earnings  every  where:, 
without  these  the  traffic  on  either  side  could  have  no 
existence.  It  would  be  wrong  to  set  these  wholly  and 
exclusively  against  the  receipts  earned  in  the  same  part 
of  the  line.  We'need  not  dwell  on  this,  because,  in 
principle,  some  distribution  is  on  all  hands  agreed  to  be 
necessary:  the  only  difficulty  is  in  determining  what 
mode  is  to  be  adopted  for  making  it  justly ;  a  difficulty 
we  believe  actuaUy  insurmountable  in  fact,  if  strict 
mathematical  accuracy  were  insisted  on«  It  is  our 
buttness,  however,  only  to  lay  down  the  general  rule ; 
and,  in  applying  it,  much  must  be  left,  not  only  to  the 
experience  and  acuteness,  but  also  to  the  good  sense 
and  good  faith  and  candour,  of  the  parties  concerned, 
whose  interests  will  be  found  in  the  end  to  be  best  con- 
sulted by  this  mode  of  dealing. 

How,  then,  are  the  deductions  from  the  total  gross 

VOL.  XV.  N.  8.  4  o 


[1852.} 


Q.B.  (11 

nrnatOt  irlucli  constit 
.  the  total  net  ntmbk 
arriw  at  the  aotiul  si 
Taloe  of  the  two  and 
colter  in  giving  the  £ 
outliority  leave  ob  no 
on  what  is  called  the  ] 
with  a  parochial  qne 
teneta  of  the  sevenil 
qnite  distinct.  We  i 
incurred  in  earning  tl 
and  a  half;  what  oha 
are  liable  to :  what  is 
profit!,  and  so  on;  ' 
gone  through  with  n 
aa  would  be  with  i^ 
.all  in  one  parish.  Yi 
ing  which  appears  in 
Bat,  ae  we  then  said, : 
principle  does  not  pi 
and  ezpenfiea  whereve 
taxy  for  keeping  the 
which  is  made  the  m 
farther,  we  must  ad 
such  chazges  and  ez] 
eveiy  mile  of  a  railwt 
mode  to  arrive  b^  a  i 
aUe  part  to  be  assigi 
parish.  This  is  no  ( 
ciple.  If  it  be  assum 
superintendence  for  i 
tion  of  them  as  they 
a  particular  parish  w< 
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a  mileage  distribution  of  the  who^  it  becomes  by  Ae  Queen's  Bench. 

bypotfaesb  but  another  mode  of  arriving  at  it; 'in  many  ^        *■*, 

cases  it  will  be  the  more  convenient  and  just,  in  some  '^^  Qdbiv 

perhaps  it  may*  be  the  only  practicable  mode.*  o*«^^ 


Having  liow  laid  down  the  principle,  it  will  be  right      Aui«mj 

CoiBpsoy« 

toltpply  it  to  what  the  case  finds  as  to  the  two  modes 
vAkJh  have  been  respectively  adopted  by  the  parties: 
aad  flnt,  fyf  convenience  sake,  to  that  of  the  appellants. 
^^They^"  it  is  said,  have  taken  *'the  gross  receipts  pet 
nnle  per  aannnti  in  the  respondent  parish  exactly  as  the 
respcmdents  had  done;  and  they  deducted  from  these 
die  actual  expenses  oi  each  mile,  ascertained  or  e6ti<* 
mated  "(a);    If  the  case  had  stopped  there,  we  shoulcl 
have  supposed  that  they  had  strictly  acted  on  the  true 
principle,  and  we  must  have  adopted  their  conclbsibn. 
But  it  i^  evident,  from  what  follows,  that  we  should 
have  been  led  into  error.     For  the  case  goes  on  thus : 
**  In  ord^  to' do  this,  they  ascertained  the  actual  expenses 
tncurired  on  the  branch  alone ;  and  where  those  expenses 
umre  common  to  the  entire  branch  they  dhnded  such  ex-- 
pefUseS  by  the  number  of  miles  in  thd  branch;  and  thfy 
<bhaiMed  the  result  to  be  the  expense  of  each  mile  in  the 
b¥kn6K     A  smdU  portion  of  the  general  expenses  of  the 
okKre  railway,  beinff  those  of  central  superintemknte, 
prrrMny  and  advertising,  wert  apportioned  an  the  branch 
in  the  ratio  of  the  business  or  traffic  upon  it;  and  such 
-portion  was  then  subdivided  ai^  before  on  the  mileage 
principle  "  (a).     This  explanation  shews  that  the  appel- 
-lahts  have  in  fact  ^parat^d  the  branch  firom  the  trunk, 
except  as  to  what  they  call  a  small  portion  of  the  ge- 

nenii  ^petises  of  fhe  entire  railway,  and  then  divided 

»■■••• 

r  •  •  t  • 

(a)  Anti,  p.  385. " 
4   C2 
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Q.B.  [1 

tlie  e3q>eiuefl  of  the  I 
age  principle.  We  d 
in  thia  last  particuli 
departure  from  the 
able  instance  of  whal 
venient  practice,  wl 
game  oo  every  mile 
this  by  the  tespondei 
But  the  separatioa  c 
its  effect,  the  subetai 
two  pardee,  produdn 
difference  betwe^i  2 
they  are  justified  ii 
mode  of  ascertaininf 
and  we  think  they  fu 

We  wish  it  to  be  I 
to  this  conclusion  so] 
are  fiir  from  saying  tl 
two  lines  connected 
the  same  Company, : 
by  the  statute  or  i 
nexion,  or  by  the  di 
worked,  that  for  the 
to  be  separately  co 
matters.  When  sue 
with  according  to  tl 
in  the  present  ease  th« 
The  branch,  as  we  h 
into  the  trunk;  and 
other,  our  dec^^on  m 

For,  by  the  case 
the  48tb  section  of  t 
enabled  to  purchase, 
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that  act  to  sell  and  transfer,  the  undertaking  to  the  Qymtd  Bench. 

o  ri852  "* 

appeUants :  and,  on  the  completion  of  the  pnrchaae,  the      '■        '-^ 

appellants  were  to  have  and  to  hold  the  undertaking, 

the  Company  to   be  dissolved,  and  the  building  and 

works  to  became  part  of  The  Great  Western  Railway. 

Accordingly,  the  appellants  became  the  purchasers  and 

proprietors:  and  by  a  subsequent  act,  9  &  10  Vict  c.  xiv., 

it  was  enacted  that  it  should  thenceforth  become  part 

of  the  Great  Western  Maiboay. 

So  much  for  what  it  is.  And  how  has  it  been 
worked?  The  case  finds  that,  ever  nnce  its  completion, 
«nd  at  the  time  of  making  the  rate,  it  was,  and  still  is, 
woiked  as*  part  of  the  entire  railway  known  by  the 
name  of  Hie  Great  Western  Railway :  that  a  certain 
number  of  engines  and  carriages  are  appropriated  to  it ; 
«nd  a  certain  number  of  officers  and  servants  employed 
exclusively  on  it.  No  separate  account  of  receipts  and 
expenditure  in  respect  of  it  is  kept ;  but  such  receipts 
and  expenditure  are  included  in  the  general  half  yearly 
revenue  accounts  laid  before  the  proprietors :  no  se- 
parate annual  account  in  abstract,  shevring  the  total 
receipts  and  expenditure  in  respect  of  it,  is  prepared  by 
the  appellants  so  as  to  be  furnished  to  the  overseers  of 
the  poor  of  the  several  parishes  through  which  the  said 
branch  passes,  in  conformity  with  stat.  8  &  9  Viet.  e.  20. 
J.  107.  (Railways  Clauses  Consolidation  Act,  1845.) 

Thus  it  appears,  both  by  the  statutes  and  the  acts  of  the 
appellants,  that  there  is  absolutely  nothing  to  distinguish 
the  miles  in  Tilehurst  from  the  miles  in  Paddinyton, 
Ealing^  or  any  other  parish  on  the  original  line.  For  the 
mere  allotment  of  engines  and  carriages,  or  officers  and 
servants,  is  nothing  for  the  present  purpose :  it  is  merely 
an  economical  arrangement  of  the  Company  for  the 
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working  of  liuB  pwrt  of  their  line.  We  (Kmchide,  ftl 
fbrej  that  a  rateable  value,  aBoertained  by  oonadi 
twenty  five  miles  as  a  distinct  whole,  cannot  be^on 
and  therefore  we  cannot  adopt  that  which  k  pro| 
by  the  appellants. 

The  mode  adopted  by  the  respondents  is  now  t 
considered.  The  case  finds  that,  ^' having^  **m 
tained  the  rateable  value  of  the  #hole  railwqr,  m 
the  stations,  they  ascertained  the  gross  actual  ao 
receipts  of'  the  appelUmts  ^  in'  respect  of  each  mile 
portion  of  a  mile  of  railway  in  their  parish :  oimI 
OMseued  the  appettcmU  in  retpect  of  the  waid  two  i 
and  a  half^  *'  in  ilu  ratio  which  such'annual  reeeiptt 
to  the  ffrosi  annual  reeeipis  of  the  Company  in  m 
of  the  entire  Great  Weeiem  Railway  tnmh  and  bram 
the  rateable  value  of  a  mile  of  railway  in  the  respoti 
parish  being  calculated  in  the  same  proportion  to 
rateable  value  of  the  whole  ime"  *' exclusive  of  the 
tions,  €u  the  gross  actual  anmual  receipts  in  respee 
such  mile  bore  to  the  total  of  such  actual  anmual  rea 
of  the  Company^  {a). 

Before  we  consider  the  general  principle  here  stai 
we  should  notice,  in  passing,  the  term  '^  trunk  ; 
branches."  This  is  the  only  place  in  the  case  wl 
the  plural  '^branches**  is  used.  We  do  not  ki 
whether  this  was  intentional  or  not ;  if  it  were,  as  we 
not  informed  of  any  circumstances  relating  to  the  ot 
branch  or  branches,  we  cannot  say  whether  it,  or  th 
ought  to  have  been  amalgamated  with  the  trunk  for 
present  purpose.  But,  passing  this  by,  it  appears  i 
the  respondents  have  taken  the  deductions  at  the  ss 


(a)  Aotd,  pp.  3S4,  5. 
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rate'^for.  every  mile  of  ibe  railway  i  £or  IImj  aayy  afrihe  QiWu^iaMeA. 
giioia'^feeeiptfl  of  cme  niilo  to  the  grofls  receipts  of  the      ^         -* 


whole^  80  the  rateable  yalue  of  one  mile-  to  tibte  rateable^    '^^  Qomi 
value  of  the  whole.  This  is,  in  efieet^  Ip  strike  off  from  the        Guat 
gross  receipt  of  a  mile  an  aliquot  part  of  the  sum  which       Rdlwa^ 
is  struck  off  from  the  gross  receipts  of  the  whole,  and  '^*" 

assumes  at  least  that  the  expenses  are  at  one  imiform 
rate  throughout  the  whole  line.  If  the  case  was  silent 
on  this  subject,  we  might  have  presumed  that  the  re- 
spondents had  ascertained  this  to  be  the  fact,  and  then 
there  would  have  been  no  objection  to  a  mileage 
division :  but  the  case,  reasonably  understood,  excludes 
this ;  for  it  finds  (p.  382)  that  ''  the  actual  expenses  of 
the  Company  are  not  in  the  proportion  of  the  actual 
gross  receipts,  either  on  the  branch  or  throughout  the 
entire  railway ;  nor  are  either  such  gross  receipts  or  such 
expenses  at  me  uniform  rate  per  mik  throughout  the 
entire  raihoayJ^  The  counsel  for  the  respondents  la- 
boured in  vain  to  explain  away  the  clear  meaning  of 
this  passage ;  and,  fSuling  in  that,  they  equally  laboured 
in  vain  to  shew  that  all  the  expenses  on  a  railway  were 
necessarily  to  be  distributed  in  calculation  equally  over 
the  whole  line. 

In  the  result,  we  cannot  adopt  either  of  the  modes 
suggested  to  us,  or  confirm  the  rate  at  either  of  the 
sums  stated.  The  consequence  must  be,  which  we 
very  much  regret,  that  the  award  must  be  referred  back 
to  the  learned  arbitrators,  to  whom  the  parties,  and  we 
ourselves,  are  so  much  indebted  for  the  labour  and 
ability  which  they  have  bestowed  on  the  case.  We 
trust  that  the  principles  we  have  laid  down  will  enable 
them  to  agree  on  a  satisfactory  rate ;  and  that  there 
may  be  no  more  litigation  on  the  subject. 
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THE    PRINCIPAL    MATTERS. 


ABANDONMENT. 

I.  Of  insured  vessels. 
Notice  when  necessary. 

A  ship,  insured  in  1000/.  for  a  year 
ending  23d  Septeinber^  was  stranded, 
got  oflT,  and  brought  into  the  harbour 
of  Sta.  Cruz,  on  September  16th.  She 
remained  there  with  her  crew  on  board 
till  the  middle  of  October^  and,  during 
that  time,  was  pumped;  and  her  cargo 
was  discharged  into  other  vessels.  Being 
then  beached  and  surveyed,  she  was 
found  so  much  damaged  by  the  acci- 
dent that  the  necessary  repairs  could 
not  be  done  at  Sta,  Cruz^  there  being 
no  dock-yard,  workmen  or  materials 
there;  nor  could  she  be  taken  to  any 
port  where  she  could  prudently  have 
been  repaired.  Afterwards,  in  OctO" 
her,  the  master  (who  was  a  part-owner, 
and  interested  in  the  policy)  sold  her 
for  the  benefit  of  those  whom  it  might 
concern;  and  she  fetched  72A  No 
notice  of  abandonment  was  given.  A 
special  case,  in  an  action  against  the 
underwriters,  set  forth  these  facts, 
stating  also  that  the  vessel  "  received 
her  death  blow"  by  the  said  perils  of 
the  seas  on  September  16th,  but  that 
the  damage  was  not  ascertained  till 
the  24th.    Held : 

1.  That  the  sale  bv  the  roaster  did 
not,  nor  did  the  other  facts,  constitute 


an  actual  total  loss ;  and  that,  if  there 
was  a  constructive  total  loss  which 
would  have  entitled  the  assured  to 
abandon,  they  could  not  recover  for 
such  loss,  not  having  given  notice  of 
abandonment. 

2.  That  the  assured  were  entitled 
to  recover  for  partial  loss  by  the  strand- 
ing before  September  2.5d,  though  the 
loss  was  not  ascertained  till  after  that 
day;  the  proximate  cause  of  loss,  the 
injury  by  stranding,  having  taken  place 
during  the  year  covered  by  the  in- 
surance. 

3.  That  the  ultimate  loss  did  not 
prevent  such  recovery;  for  that  the 
partial  loss  by  stranding  caused  an 
actual  prejudice  to  the  assured,  which 
was  not  merged  in  the  final  loss  re^ 
suiting  from  the  sale,  even  assuming 
this  to  have  been  a  total  loss  neces- 
sarily consequent  upon  the  stranding  : 
the  loss  being  one  which,  as  total,  the 
insurers  were  not  liable  to  pay  for. 
Xnight  V.  Faith,  649. 

H.  Of  rules. 

Of  old  rules  for  new  rules  that  are 
void,  569.     Friendly  Society,  I. 


ABATEMENT. 
I.  Of  action  :  pleading. 


ACTION. 
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VI.  Staying  proceedings. 

].  Where  there  are  several   actions 
against  persons  jointly  liable. 

B,  brought  separate  actions  against 
Af.  and  ff,,  two  members  of  the  com- 
mittee of  management  of  a  railway 
•  company,  for  a  debt  from  the  com- 
pany for  which  M,  and  H.  were  jointly 
liable,  though  different  evidence  was 
requisite  to  prove  the  liability  of  each. 
B,  obtained  a  verdict  against  H.;  M, 
had  a  verdict  in  his  favour,  but  a  rule 
for  a  new  trial  was  in  this  case  granted, 
'  after  which  M,  paid  the  whole  debt 
and  the  costs  of  the  action  against 
himself,  which  payment  included  a  far- 
ther sum  than  that  to  which  J?,  was 
liable. 

Held,  that  a  Judge's  order,  staying 
proceedings  in  the  action  of  B,  against 
H.^  before  judgment  had  been  signed, 
without  payment  of  costs,  was  pro- 
perly maae.     BaUey  v.  Haines,  533. 

2.  In  consequence  of  interpleader  in 
county  court,  812, 217.  County  CourL 
VII. 

VI  I.  Notice  of  action. 

Reasonable  certunty:  statement  of 
place. 

Trespass  for  false  imprisonment  and 
taking  goods.  Plea:  r^ot  Guilty,  by 
statute.  The  defendants,  as  justices, 
convicted  the  plaintiff,  under  stat.  6  & 
7  Vict.  c.  6B^  in  his  absence,  of  keeping 
.  an  unlicensed  theatre.  Immediately 
after  the  conviction,  plaintiff,  being 
in  the  presence  of  the  justices,  asked 
leave  to  go  to  his  home.  One  of  the 
justices  said  if  he  went  he  must  go  ip 
custody.  He  was  detained  for  a  day 
and  a  night.  A  warrant,  not  returnable 
on  a  day  certain,  was  issued  by  the 
defendants.  It  recited  a  conviction 
adjudging  plaintiff  to  pay  a  penalty  of 
SL  and  12«.  costs,  and  directed  the 
sums  to  be  levied  by  distress.  Under 
this  warrant,  plaintiff's  goods  were 
seized  and  sold.  A  conviction  was 
drawn  up,  adjudging  plaintiff  to  pay  a 
penalty,  but  silent  as  to  costs;  and 
there  was  no  evidence  that  in  fact  the 
justices  had  adjudicated  on  costs.  The 
conviction  was  quashed.     Notice  of 


acdon  was  given  to  the  defendants  for 
that  they  «at  ^.."  "  on  the  1st  day 
of  Augutt"  &c.  imprisoned  plaintiff, 
and  also  for  that  they,  *'  on  the  said 
1st  day**  &c.,  seized  his  goods.  In 
the  interval  between  the  trespasses  and 
the  commencement  of  the  action,  stat. 
1 1  &  12  Vici.  c.  44.  passed.    Held, 

1.  That  the  notice  was  sufficiently 
certain  as  to  averment  of  place.  2. 
That  stat.  1 1  &  12  Vict.  c.  44.  i.  2.  ap- 
plied, the  acts  compained  of  being  in 
excess  of  the  jurisdiction  of  the  justices ; 
and  that  trespass  lay  against  them. 
Leafy  V.  Pdtrkk,  266. 

VIII.  Limitation  of.    Limiiation. 

K.  Against  justices.      Juttice   of    the 

PtOfiC. 


ACTUS  DEI. 

Its  effect  in  excusing  the  performance  of 
conditions,  88.    Bastard. 


ADMISSION. 

I.  Written.    Aehiowledgment. 

II.  In  evidence.    Evidence^  XIII. 

ADMITTANCE. 

At  Court  where  both  freehold  and  cus- 
tomary tenants  attend,  28.  Devise,  V. 

ADVOCATE. 

I.  Counsel. 

Barrister,  171.    Barrister. 

II.  Other  persons. 

Instances  of  hearing  or  refusing  to  hear 
the  party's  wife.  Ex  parte  Cob^tt, 
181  n.  988.    Baron  and  Feme,  I. 


AFFIDAVIT. 


I.  Jurat* 


I.  Time  orannrering  must  appear. 

Where  the  jurat  of  an  affidavit  wai, 
"Swom  by"  &c.  "at  mj  Chamban, 
BoUt  Garient,  Chanetry  Lame,  doled 
Hm  14th  daj  at  April  1850,"  the  Court 
(tiichareed  the  rale,  drawn  up  on  read- 
ing (UCD  affidavit,  on  the  ground  that 
the  jurat  did  not  thew  the  day  on 
widch  the  affidavit  wa*  iworn  t  but 
vrithout  co*U. 

There  is  no  inflexible  practice  to 
dischar^  a  rule  with  COKI  in  all  case* 
where  it  has  been  drawn  up  on  read- 
ing an  affidavit  with  a  defective  jurat. 
Se  Llcyd,  ssa, 
3.  Insufficient  if  day  be  left  Uonk. 

Bnamaiek,  Duie  of  v.  ffamer,  681. 


True  debt :  reasonable  and  probable 
cause,  1051.    Banirypt,  1, 1, 
III.  Cotti.688.   Jiai,l.i. 


.  His  authority 
1.  Tender  of  rent 
10.    IXilreu.l. 


receive  money. 

distraining  bulifl', ' 


3.  Tender  ofmoney  to  clerk.  Bingham 
V.  Allport,  Hn, 

II.  Admission  by. 

Matter  of  forei^  veisel's  report  to 
custom  faoutc.   Huntley  v.  Donowon, 


AGISTMENT. 
Tithe  of:  possession,  630.     Tilke,  I.  1. 

AGREEMENT. 

I.  For  lease,  Landlord  and  Tenant,  I. 

II.  Generally  :  see  Conlraet.    Stamp, 

ALTERATION. 

Aidistinjtuisheil  from  abandonment,  S69. 
Friendly  Socieli/,  I. 


APPPEAL. 

tion.  The  grantor  afterwards  stated 
on  affidavit  .that  he  could  not  have  left 
the  house  without  making  this  pay- 
ment. 

Held,  that  such  payment  of  a  debt 
and  expenses  bona  fide  due  was  not  a 
retaining  or  returning  of  the  consider- 
ation money  within  stat.  53  G.  3. 
c.  141.  «.  6.,  and  did  not  affect  the 
validity  of  the  grant.  Aberdeen  v. 
Jerdan^  990. 


APPEAL. 
I.  From  Ecclesiastical  Courts. 

To  what  tribunal :  clerk  presented  by 
the  queen. 

By  Stat.  24  H.  8.  c.  12.  ss.  2, 5,6,7, 
8.  ail  causes  within  the  spiritual  juris* 
diction,  relating  to  wills,  to  matrimony 
and  divorce,  and  to  tithes,  oblations, 
&c.,  were  to  be  determined  in  the 
King's  Courts;  and,  where,  in  such 
cases,  the  appeal  used  to  be  made  to 
the  see  of  Rome,  it  was  thenceforward 
to  be  carried  from  the  Archdeacon's 
Court  (if  there  commenced)  to  the 
Bishop's,  and  from  the  Bishop's  to  that 
of  the  Archbishop,  whose  decision 
was  to  be  final.  By  sect.  9,  in  case 
any  such  cause  should  touch  the  King, 
the  appeal  from  any  of  the  said  Courts 
was  to  be  made  to  the  Upper  House 
of  Convocation  for  the  province. 

By  Stat.  25  H.  8.  c.  19.  u,  3,  4.  no 
appeal  was  to  be  made  to  Rome  in  any 
cause  arising  within  this  realm ;  but 
all  were  to  be  made  in  the  manner 
limited  by  the  prior  act  for  causes  of 
matrimony,  tithes,  oblations,  &c.  An 
ulterior  appeal  was  piven,  for  lack  of 
justice  in  the  Archbishop's  Courts,  to 
the  King  in  Chancery;  and,  on  such 
appeal,  a  commission  under  the  great 
seal  was  to  issue  to  such  persons  as 
the  King  should  name,  to  hear  such 
appeal.  The  Judicial  Committee  of 
the  Privy  Council  was  substituted  for 
such  commission  by  stats.  2  &  3  1V.4, 
c,  92.  «.  3.  and  3  &  4  fK.  4.  c.  41.  i.  3. 
Held,  under  these  statutes,  that,  if 
the  Queen  presents  a  clerk  to  a  vicar- 
age in  the  gifl  of  the  Crown,  and  the 
bishop  refuses  to  admit  him  on  the 
ground  that  he  maintains  unsound 
doctriney  and,  on  a  Duplex  Qu^ela 


ARBITRATION.         iioi 

brought  in  the  Archbishop's  Court* 
the  Judge,  for  the  same  reason,  gives 
sentence  confirming  such  refusal,  the 
appeal  lies  to  the  Judicial  Committee 
of  the  Privy  Council ;  not  to  the  Upper 
House  of  Convocation.  Gorham  v. 
Bishop  of  Exeter,  58. 

XL  To  visitor,  513.    CAorisier, 

ni.  To  what  sessions. 

On  order  by  county  justices  for  re- 
moval from  borough,  1070.  Poor,  XV. 

IV.  Preliminary  conditions :  notice. 

1.  Excused  by  actus  Dei*  88.  Bastard. 

2.  Effect  of  notice  of  appeal  to  wrong 
jurisdiction,  107 1 .    Poor,  XV. 

V.  Time. 

Where  none  is  limited  in  tlie  statute 
giving  the  appeal,  200.    Poor,  VII. 

VI.  Parties :  death. 

Effect  of  death  of  respondent,  88. 
Bastard, 

VII.  Conclusiveness  of  judgment  on. 

Change  of  circumstances,  1037.  Poor^ 
XVII.  1. 


APPEARANCE. 

I.  By  counsel,  171.    Barrister. 

II.  By  wife. 

On  trial  at  nisi  prius,  988.    Baron  and 
Feme,  I. 

APPLICATION. 
Second  application. 

What  a  sufficient  chance  of  circum- 
stances, 1037.    Poor,  XVII.  1. 

APPURTENANCES. 
Common  appurtenant,  782.    Deed,  L 

ARBITRATION. 

I.  Submission :  by  prospective  covenant. 
When  acted  upon. 


IIOS 


ARBITRATION. 


I 


DecIaradoD  in  coyenant  stated  tbat, 
on  a  dissolution  of  partnership  be- 
tween plaintifT,  defendant  and  another, 
defendant,  by  a  certain  indenture, 
covenanted  that  he  and  the  other 
party  last  mentioned  would  pay  plain- 
tiff, as  the  outgoing  partner,  6800/. 
by  instalments;  but  five  instalments, 
amounting  to  4800/.,  parcel  of  the 
6800/.,  were  made  subject  to  reduction, 
in  a  specified  ratio,  if  the  profits  which 
the  partnership  had  derived  from  con- 
nections of  the  plaintiff  should  fall 
short  of  a  certain  amount.  Non-pay- 
ment of  the  4800/.,  as  well  as  of  the 
other  instalments,  amounting  to  2000/., 
was  assigned  as  a  breach. 

Plea :  as  to  the  4800/.  (setting  out 
the  deed  on  oyer),  that,  by  a  further 
covenant,  it  was  agreed  that,  if  any 
difference  should  arise  touching  the 
sums  to  be  deducted,  it  should  be  re- 
ferred to  J.P.,  an  arbitrator,  to  award 
what  amount,  not  exceeding  4800/., 
should  be  deducted:  That  such  dif- 
ference did  arise,  and  thereupon  plain- 
tiff, defendant  and  the  other  parties 
submitted  themselves  to  refer,  and  did 
refer,  the  said  difference  to  J,  P.,  who 
awarded  that  4800/.,  being  the  whole 
amount  of  the  said  five  instalments, 
should  be  deducted  from  the  6800/. : 
And  that  defendant,  before  the  com- 
mencement of  this  action,  in  pursuance 
of  the  said  award,  claimed  to  deduct, 
and  did  deduct,  the  said  4800/.  "  from 
the 'said  five  instalments;"  whereby 
the  said  6800/.,  before  the  commence- 
ment of  the  suit,  was  reduced  to  SOOO/., 
to  be  paid  to  plaintiff  pursuant  to  the 
indenture. 

Held,  on  demurrer,  that  the  matter 
alleged  was  not  merely  an  estoppel, 
but  that  the  plea  Mras  a  good  plea  in 
bar. 

A  covenant  by  indenture,  that  any 
differences  which  may  thereafter  arise 
between  the  parties  touching  the  mat- 
ters of  the  indenture  shall  be,  and 
are  thereby,  referred  to  an  arbitrator 
named,  constitutes  a  submission  which 
may  be  acted  upon  and  made  a  rule 
of  Court,  under  stat.  9  &  10  ff^.  3. 
c,  1 5.,  when  such  differences  arise. 

Although  the  covenant  to  abide  the 
award  be  expressly  subjected  to  the  pro- 
viso, **  so  as  "  the  award  be  made  &c. 


within  a  given  time^  with  power  to  i 
arbitrator  to  enlarge  the  time,  but ' 
as"  the  enlargement  shall  not  exti 
beyond  a  day  named,  jet,  if  the  s 
mission  can,  by  tbe  agreement,  be  ro 
a  rule  of  Court,  a  jud|^  mar,  bd 
the  expiration  of  the  limited  pen 
or  of  such   enlar]gement,  extend 
time  for  making  the  award  to  a 
later  than  the  last  day  named  in 
submission.     Parka  v.  Snath^  997. 

II.  Sale  at,  price  to  be  fixed  by  arfaii 
tion. 

H.  and  L,  agreed,  by  deed,  that 
should  purchase  property  ot  L^  i 
price  to  be  ascertained  bV  arbitrati 
the  conveyance  to  be  made  on  payn 
of  the  money.  The  agreement 
made  a  rule  of  Court.  The  arbitn 
having  awarded  the  sum,  L.  tendc 
a  conveyance  to  J7.,  and  demaa 
the  money  of  him ;  but  he  would 
pay.  The  Court  refused  to  grut 
attachment  against  H,  as  for  non-| 
formance  of  an  award  under  stat.  i 
10  W,  3.  c.  15.  Hemingum^s  ArU 
tion,  305  n. 

III.  Enlargement  of  time :  by  judge. 

Notwithstanding  special  limitatioa 
the  submission,  297.     Ante,  I. 

IV.  Making  submission  a  rule  of  Coi 

Submission  by  prospective  covea 
297.    Ante,  I. 

V.  Taking  up  award. 

Mandamus  to  take  up  award,  U 
Company,  XIV.  1. 

VL  Attachment. 

Agreement  not  substantially  for  a 
ference,  305  n.     Ante,  II. 

VII.  Remuneration  of  arlntrator. 

Umpire,  under  Lands  Clauses  Act : 
lien  for  his  fees,  1043.  Cowm 
XIV.  1. 

VIII.  Arbitration  clauses  in  rules  of  bi 
ing  and  friendly  societies 

To  what  disputes  they  do  not  n 
103.     BuUdiug  Society,  I.  I. 

IX.  Pleading. 


ARCHDEACX>NRY. 


AUCTIONEER. 


iios 


Award  when  &  good  plea  in  bar,  S97. 
Ante,  I. 

X.  Under  Lands  Clauses  Consolidation 
Act,  1043.    Compamy. 

XI.  Award    of  Hthe    Commissioners. 
TMke,  L 


ARCHDEACONRY. 

Transfer  to  another  diocese,  1S9.  Bishop, 

It 


ARGUMENTATIVENESS. 
In  pleading,  S84.    Licence,  I. 

ARREST. 

By  judge's  order. 

Action  by  assignee  of  bail  bond,  75. 
BaU. 

ASSENT. 
To  trust  deed,  713.    AMsigmneni,  I. 

ASSIGNEE. 
Of  bail  bond,  75.    BaiL 

ASSIGNMENT. 
1.  For  benefit  of  creditors. 

When  not  voluntary  as  against  execu- 
tion creditor. 

A.  executed  bon&  fide  a  deed  of  as- 
signment of  all  his  property  to  B,,  in 
trust  for  such  of  A,*9  creditors  as 
should  come  in  and  execute  the  deed. 
B,  (who  was  not  a  creditor  of  A.) 
took  possession.  C,  a  creditor  of  A,^ 
applied  to  B,  for  an  explanation,  and, 
having  received  one,  said  he  was  satis- 
fied, and  took  no  step  to  obtain  pay- 
ment: Held, 

That  enough  had  taken  place  to 
create  the  relation  of  trustee  and  cestui 
que  trust  between  B.  and  C,  and  con- 


sequently that  the  deed  was  not  void 
against  an  execution  creditor  as  being 
voluntary.    Harland  v.  Binki,  713. 

II.  Of  interests,  generally. 

1.  By  joint  patentee,  540.    Patent,!. 

3.  Resistration  of  assignment  of  lease 
in  Middlesex,  976.  Begistra^on,!. 
1. 

III.  In  pleading. 

1.  Of  breaches,  891.    Covenant,  VIL 
3.  New  assignment.   New  Assignment, 


ASSUMPSIT. 

I.  By  servant  for  wrongful  dismissal :  da- 
mages, 576.    Contract,  XI.  1. 

II.  Pleading  and  evidence. 

What  put  in  issue  by  non  assumpsit, 
576.    Contract,  XI.  1. 


ATTACHMENT. 

For  non  performance  of  award,  305  n. 
Arifitration.  II. 


ATTORNEY. 

I.  General  attorney. 

His  unauthorised  interference  with 
bailiff  distraining  under  direct  war- 
rant from  client,  10.    Distress,  I. 

II.  Instruction  of  counsel. 

How  far  necessaiy,  171.   Barrister. 


AUCTIONEER. 

Action  against  for  deposit  money :  inter- 
pleader. 

Security  for  costs  when  required. 

An  autioneer  was  employed  to  sell 
land  by  auction :  the  purchaser  of  a 
lot  paid  a  deposit,  but,  not  being  satis- 
fied with  the  title,  refiised  to  complete 
the  purchase,  and  sued  the  auctioneer 
for  the  deposit:  the  vendor  gave  the 
defendant  notice  to  hold  the  money 
for  her,  as  forfeited.    The  defendant 
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applied  to  bare  the  ▼eodor  made  de- 
fendant. 

The  Court,  the  folvencj  of  the  ven- 
dor appearing  doobtful,  inade  the  role 
abfolate,  on  the  money  being  broaght 
into  Coort  and  securitj  for  corts  being 
given  to  plaintiff;  but  refused  to  order 
that  the  cottf  of  the  original  defendant  j 
should  be  paid  out  of  the  money.  | 
DeUer  v.  Prieketi,  1081. 


BAILIFF. 


tot 


AUDITA  QUERELA. 

Motion  on  the  nature  of,  555,    Action, 
VI.  1. 


AUDITOR.  I 

Of  poor  law  district,  249.     Poor,  II. 

AUTHORITY. 

Implied. 

Of  distnuning  bailiff  to  receive  the  rent, 
10,  Dittreu,  I. 

AWARD. 

Arbitration.    TUfte. 

BAIL. 


Action  on  the  bond. 

Pleading ;  jurisdiction :  commencement 

of  action. 

The  assignee  of  a  bond,  given  to  the 
sheriff  on  arrest  of  H.  by  a  Judge's  or- 
der under  stat.  1  &  2  Vict,  c.  1 10.  s,  3., 
declared  in  debt  against  the  obligor, 
reciting  that  the  writ  in  the  present 
action  issued  17th  AprU  1850;  and 
stating  that,  to  wit  on  2d  AprU  1849, 
//.  had  been  arrested  and  Has  then  in 
the  sheriff's  custody  by  virtue  of  n 
capias  theretofore,  to  wit  on  the  day 
and  year  last  aforesaid,  issued  out  of 
the  said  Court  by  virtue  of  a  Judge's 
order  theretofore,  to  wit  on  31st  March 
1849,  made;  which  writ  was  directed 
and  delivered  to  the  sheriff,  indorsed 


ferlHlfcr45iL. 
of  the  oatnte. 

cited  the  writ,  T"*'**a****^**g  tfa 
to  take  JTl,  and  keep  hiB  t&l  k 
have  given  bafl  or  amie  depoa 
action  of  debt  at  the  suit  of  | 
or  shoold  by  odier  lawibl  ■ 
discharged,  and  requiruig  iZ.  ti 
special  bafl.  The  tlecWatJO 
stated  that  the  sherifi;  after  th 
€€  H^  delivered  to  him  a  copi 
writ,  and,  to  wit  oq  the  day  a 
aforesaid,  took  bail  lor  HJ%  pa 
special  bail  to  the  said  action, 
on  that  occasioo  defendant, 
bond,  became  bound  to  the 
under  a  coocfition  reciting  that 
taken,  on  Sd  April  IS49,  by  a 
bearing  date  the  nune  da^,  io 
rion  of  debt  at  plaintiff's  soi 
the  condition  was  for  HJ%  pot 
special  baiL  That  /T.  did  not 
special  bail ;  and  the  bond  becai 
feited;  and  the  sheriff  afterwa 
wit  on  17th  AprU  1849,  angne 
plaintiff.    On  special  danarrer. 

Held,  by  Patietam  and  Erie  J 
it  appored  conclusively  agaii 
fendant,  from  the  recited  cmmG 
the  bond,  that  the  Judge's  ord 
made,  /T.  arrested,  and  the  bom 
and  assigned,  in  an  action  broc 
the  present  plaintiff  agaimt  h 
after  its  commencement* 

And,  by  Lord  Campbeil  C  J., 
man  and  Erie  Js.,  that,  indepeo 
of  the  condition    of    the  bon 
Judge's    jurisdiction    sufficient! 
peared. 

Held  also,  that  it  was  to  be  inf 
that  the  bond  was  assigned  befb 
action  was  commenced:  for  tl 
daration  shewed  that  it  was  as 
before  the  time  of  declaring,  ai 
Court  would  therefore  intend  t 
was  assigned  before  the  issuing 
writ,  unless  the  contrary  app 
whch  was  not  the  case  here,  the 
day  being  named  both  for  the  ism 
the  writ  and  for  the  assignment  i 
V.  KeanCf  75. 

BAILIFF. 

Distraining/ 
When  liable  in  trover,  10    Dutry 


i    " 
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BANK. 


BASTARD. 


1105 


BANK. 

What  18  not  a  banking  company,  600. 
Company,  III.  1. 


BANK  OF  ENGLAND. 

Pajrment  into,  in  compensation  cases,  446. 
ProkibitioH,  L  1. 


BANKRUPT. 

I.  Affidavit  of  debt  under  stat.  19  & 
13  rtct.  c.  106.  1.  86. 

1.  Reasonable  and  probable  cause: 
counter-claim. 

Under  stat.  IS  &  15  Vict.  e.  106.  «.  86., 
a  plaintiff  who  has  made  an  affidavit 
of  debt  against  a  defendant,  a  trader, 
and  recovered  less  than  the  amount 
sworn  to,  will  be  ordered  to  pay  the 
costs  to  defendant,  as  having  made  the 
affidavit  without  reasonable  or  pro- 
bable cause,  if  he  has  sworn  to  his 
own  claim  without  allowing  for  counter 
claim  of  defendant  arising  on  the  same 
transaction.  Marthall  v.  Sharland, 
1051. 

S.  Costs,  1051.    Ani^,  I. 

II.  Interim  order  of  protection. 

Guarantee  for  purpose  of  falsely  repre- 
senting the  petitioner's  debts  as  un- 
der 3001.,  S.    Frauds  L 

III.  Proceedings  in  insolvency. 

Certificate  of  debtor's  ofier  being  ac- 
cepted, 116.    Debtor,  Ih 

IV.  Plea  of  certificate. 

What  certificate  of  protection  no  an- 
swer to  an  action,  116.   Debtor,  II. 


BAR. 

Distinction  between  a  bar  and  an  estop- 
pel, 297.   Jrbitratiotty  I. 

VOL.  XV.  N.  8. 


BARON. 
Court  baron.   Copyhold, 


BARON  AND  FExME. 

Right  of  wife  to  appear  for  her  husband. 
L  Kot  on  trial  of  cause  at  nisi  prius 

The  wife  of  a  plaintiff  cannot  claim 
to  manage  the  cause  for  him  at  nid 
prius,  he  being  absent  and  in  custody. 

And,  where  the  Judge  refused,  in 
such  a  case,  to  hear  the  wife  as  advo- 
cate, and,  the  husband  not  appearing 
in  person  or  by  attorney,  a  nonsuit 
was  directed,  the  Court  refused  to  set 
the  nonsuit  aside. 

But,  per  Lord  Campbell  C.  J.,  in  an 
application  directly  concerning  liberty, 
as  a  motion  for  a  habeas  corpus,  the 
wife  may  be  heard  on  behait  of  her 
husband.    Cobbett  v.  Hudson,  988. 

II.  In  matters  affecting  personal  liberty. 
Ex  parte  Cobbett,  181  n. 


BARRISTER. 

Instruction  by  attorney. 

There  is  no  rule  of  law  requiring 
that  counsel,  appearing  in  Court  for  a 
party  who  pleads  in  person,  should  be 
mstructed  by  an  attorney. 

Therefore,  where  a  Judge  at  nisi 
prius  had  ruled  that  counsel  appearing 
for  such  party,  and  not  instructed  by 
an  attorney,  could  not  cross-examine 
or  address  the  jury,  the  Court  granted 
a  new  trial. 

But  the  usage  which  has  prevailed 
at  the  bar,  that  counsel,  unless  in  some 
excepted  cases,  should  take  their  in- 
structions from  attorneys  only,  is  bene- 
ficial, and  ought  to  be  maintained.  Doc 
dem.  Bennett  v.  Haley  171. 


BASTARD. 

Appeal  agunst  order  of  filiation. 

Notice  to  mother  excused  by  actus 
Dei. 

40 
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Blli^  OF  EXCHANGE. 


Afiter  an  order  in  bastardy  had  been 
made,  the  putatiYe  father,  intending 
to  appeal,  entered  into  a  recognizance, 
according  to  stat.  8  &  9  Ftc/.  c.  10. 
t,  5,,  and,  on  the  same  day,  sent  notice 
of  his  having  done  so  by  post  to  the 
woman.  When  the  appeu  came  on  to 
be  tried,  it  was  proved  that  the  woman 
had  died  before  the  notice  to  her  was 
posted ;  and  the  sessions  beine  of  opi- 
nion that  a  condition  imposecTby  stat. 
8  &  9  Vict.  c.  10.  t,  3.,  as  preliminary 
to  an  afipeal,  had  not  been  complied 
with,  refused  to  hear  the  appeal. 

Held,  on  demurrer  to  the  return  to 
a  mandamus  to  enter  continuances  and 
hear  the  appeal,  that,  performance  of 
the  condition  imposed  by  law  having 
by  the  act  of  God  become  impossible, 
its  performance  was  excused:  and  a 
peremptory  mandamus  was  awarded. 
Eegma  v.  Leicesterskire  Justices,  88. 


BATTERSEA  PARK. 
Page  446.    ProhibUioH,Ll. 


BENEFICE. 
Transfer  to  another  diocese,  129.  Biskop, 

X. 


BENEFIT. 

Wlien  a  ground  for  liability  to  repair  a 
highway,  827.    Bridges,  III.  1. 


BILL  OF  EXCEPTIONS. 

I.  Matter  that  may  be  included. 

Whether  pew  part  of  church  or  an 
excrescence,  1001.    Post,  III. 

II.  Notwithstanding  Judge's  order  for 
the  admission  of  tne  evidence  objected 
to,  187.     Evide7ice,X, 

III.  Effect  as  to  motion  for  new  trial. 

If  a  party,  on  the  trial  of  a  cause, 
tenders  a  bill  of  exceptions,  he  cannot 
move  for  a  new  trial  on  a  point  which 
might  have  been  included  among  the 


groundf  of  exeepdon,  unless  thi 
exceptions  be  first  abandoned. 
V.  Andrews,  1001. 


BILLS  OF  EXCHANGE  A 
PROMISSORY  NOTES. 

L  Joint  and  several  promissory  d 
Discharge  by  specialty,  30.    Pt 

II.  Parties  to  bill  under  peculiar 
stances. 

1.  Drawer  of  bill  pavable  to 
order,  498.    Poi*,VU. 

2.  Indorsee  for  value  before  n 
995.    Post,  III.  5. 

III.  Indorsers,  and  indorsement. 

1.  First  indorser  sans  recours:  i 
being  the  holder,  he  nuiy  sue 
indorser. 

Declaration  by  O.  M^  stati 
B,  made  his  promisiory  note 
payable  "  to  the  order  wO.M 
months  after  date^  and  ddiva 
'^  the  said  O.  A£.,*'  and  «*  the 
JIf."  indorsed  to  defendant,  i 
fendant  indorsed  to  plaintifT:  cfii 
and  notice.  Plea,  that  O.  M. 
in  the  count  to  have  indorsed 
fendant,  and  the  plaintiff^  are  < 
the  same  person. 

Replication.  That,  before 
dorsement  &c.,  B.  was  indel 
plaintiff  in  23/.,  and  it  was  agr 
tween  plaintiff  and  B.,  at  1 
quest,  he  being  unable  to  pay, 
should  give  plaintiff,  who  would 
and  take,  on  account  of  such  de 
note  for  25/.,  payable  at  three  i 
which  time  plaintiff  should  gi 
payment,  provided  B.  would  | 
defendant  to  indorse  the  note 
purpose  of  securing  payment,  i 
way  of  guarantee ;  of  which  pi 
defendant  had  notice,  and  assent 
agreed  thereto :  and  thereupon, 
suance  of  the  agreement,  B.  ma 
delivered  the  note  to  plaintiff, 
count  &c.,  and  plaintiff,  in  furth 
of  the  agreement  and  not  oth 
and  without  any  consideration  o 
in  that  behalf,  indorsed  to  def 
as  in  the  declaration  mentioned, 
der  that  defendant  might,  in  pur 
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and  furtherance  of  the  u 


e  wreemenl 
not  otherwise,  indocM  tbe  Mine  ._. 
to  plBinliff*  for  the  purpoae  aforeuid ; 
and  defendHnt  accordingty,  in  pnnu. 
aoce  of  the  Bgraemeot  and  for  the 
pnrpoce  aforesaid  and  not  otbet-HiK, 
indorsed  the  lame  to  pluiatiS'i  wblcli 
It  the  indonement  to  him  in  the  de- 
claration mentioned. 

Held,  on  dsmurrer,  no  depaitort', 
and  an  answer  to  the  plea.  Mom*  v. 
Waiier}  fiB». 

8.  Without  title,  995.    PctI,  s. 

9.  Sani  recours,  5B9.    Anli,  1. 

4.  How  dncribed  in   pleading,  5ii9. 
Ante,  I. 

5.  Intent  to  pan  the  frnpettf  -.  deli, 
verj  for  purpose  not  performed. 
Assumpsit  by  indorsee  against  ac> 

ceptor,  averring  an  indorsement  bj 
drawer  to  M.  and  hj  M.  to  plaintiff 
Pleat,  traversing  the  indorsemenit. 

The  jury  found  thnt  the  drawer 
wrote  hit  oame  on  the  bill  and  banded  | 
it  to  JC,  that  M.  might  get  it  dii-  | 
counted,  which  was  not  ifone;  and  I 
that  plaintiff  received  it  fraoi  M.,  \ 
when  overdue,  end  without  coiuidera- 


V.  Notice  of  diihoaour. 
Traverse ;    conclusion    of  plea   etn- 

bracing  the  count  on  the  hill  and 

the  indebitatus  counts. 

To  declaration  in  debt  containing 
counts,  S.,  against  ddenitnnc  as  in- 
dorser  toplaintifTuf  a  hill  or  exchange 
for  19/.  \0t.,  which  was  dishonoured, 
averring  notice  to  defendant;  4,,  for 
ifxit.  due  for  goods  toidand  delivered: 
5., for  417'.  lOi.  found  due  on  account 
stated:  defendant  pleaded,  as  to  the 
5d  count,  end  as  to  the  IS/.  lOi., 
parcel  of  the  sum  in  the  1th  count, 
and  another  turn  of  t  '21.  lOi.,  parcel  of 
the  sum  in  the  5lh  count,  and  the 
damages:  That  there  never  was  more 
than  IS/.  l<'f.  due  in  respect  of  the 
recited  debts:  that  the  account  stated 


Held,  that  Aerewai  no  indorsement 
by  drawer  to  M.,  and  that  defendant 
was  entitled  to  have  the  verdict  en> 
tered  for  hint  on  tbe  issue  ai  to  that 
indorsement,  plaiotifTnot  being  a  bona 
fide  holder. 

Semble.  per  Lord  CampbeU  C  J.,  that, 
if  plaintiff  had  been  a  boni  fide  holder 
before  maturity,  defendant  would  have 
been  predudeJ,  as  against  him,  from 
■  requiring  further  proof  of  a  prior  in- 
dorsement than  the  proof  of  hand- 
writini; ;  and  that,  on  this  supposition, 
the  issue  at  to  M.'a  indorsement  ought 
to  have  been  found  for  plaintiff.  L/<y<f 
V.  Howard,  S95. 


7.  Evidence  of,  for  boni  fide  holder 
before  maturity,  995.    AbU,  S. 


accruing  of  the  debts  meniiuned  in  the 
I  4th  and  fith  counts  and  introtluciory 
I      |iart  of  tbe   plea,  defendant  indorsed 

and  delivered  the  bill  mentioned  in 
I      the  3d  count  to  plaintiff',  and  pluintilf 

received  it,  for  (he  said  dcbtt  and  all 
I  causes  of  action  in  rei<{>ect  thereiif: 
I      and  that  defendant  had  not  due  notice 

of  disboDour.    VcrilicatiuD. 
I  Held  a  bad  plen,  because  it  traversed 

I      the  notice  of  dishonour  without  ten- 

dering  an  issue  to  the  country.     Day 

V.  $wtM,  £84. 
Vf,  Discbai^  :  by  specialty. 

Not  when  remedy  not  coexleniive. 
If  one  of  two  makers  of  a  joint  and 

several  promissory  note  gives  the  holder 

a   deed   of   niortjjage   to    secure   tile 

amount,  with*  covenant  to  pay  it,  the 

other  mailer  is  nottliereby  iliK(-h<.r|ie>l; 

for  the  remedy  on  the  specialty  it  not 

coextensive  with  the  remedy  on  tJie 

note,     dtueli  V.  BakiT,  90. 

VII.  Ditcharge :  by  payment. 
Payment  by  drawer;    action  against 
acceptor. 

If  the  drawer  ofa  bill  payable  to  hit 
own  order  indorses  it,  and  it  is  accepted 
aad  dishonoured,  the  drawer,  having 
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received  it  back  and  paid  the  amount  to  I 
his  indorsee,  may  return  the  bill  to  such 
indorsee  for  the  purpose  of  his  suing 
the  acceptor  upon  it  as  trustee  for  the 
drawer.  And  the  payment  is  no  answer 
to  an  action  by  such  indorsee,  if  there 
be  evidence  that,  when  the  drawer  paid, 
the  bill  was  left  in  the  hands  of  the  in- 
dorsee for  the  purpose  of  its  being  put 
in  suit.     WUlianu  v,  James^  498. 

Vin.  Interest. 

Not  recoverable  without  producing 
the  bill,  S6.    Pof^XI.  1. 

IX.  Parties  to  action. 

Indorsee  suing  as  trustee  for  drawer, 
498.    Ante,  VII. 

X.  Pleading. 

1.  Conclusion  to  the  country,  584. 
Ante,  V. 

2.  Conclusion  of  plea  identifying  the 
causes  of  action  in  the  indebitatus 
counts  with  that  in  the  count  on 
the  bill,  584.    Anle,  V. 

3.  Where  holder,  himself  beinc  first 
indorser,  sues  a  subsequent  in£>rser, 
589.     Ante,  III.  1.  * 

4.  Departure,  what  is  not,  589.    Ante, 

in.  1. 

5.  Traverse  of  indorsement,  995.  Ante, 
HI.  5. 

XI.  Evidence. 

1.  Production  of  the  bill :  interest. 

In  assumpsit  by  indorsee  of  a  bill 
against  acceptor,  defendant  pleaded 
only  uew  matter  by  way  of  confession 
and  avoidance,  but  failed  to  establish 
the  matter  of  avoidance. 

Held,  that  plaintiff  could  not  recover 
interest  upon  the  bill  from  the  date  of 
its  maturity,  as  stated  in  the  declara- 
tion, without  producing  it.  Hutton  v. 
Ward,  26. 

2.  Proof  of  handwriting,  as  evidence 
of  indorsement,  995.    Ante,  III.  5. 


BISHOP. 

I.  Changes  in  dioceses. 

Sequestration    by  bishop  of  original 
diocese,  when  good  and  how  long. 


Before  ttat.  sStl  W.4.  e.  T 
parish  of  H,  was  in  the  Archda 
of  Coventry  in  the  diocete  of  Li 
and  Coventry,  In  1836,  an  Or 
Council  issued,  transferring  al 
archdeaconry  to  the  diocese  o( 
ceeter,  in  compliance  with  the  i 
mendation  of  tne  commissioners 
the  above  statute,  and  directi^ 
the  Bishop  of  lAchfirid  and  Co 
and  his  successors  should  thet 
ward  be  styled  Bishops  of  LMfii 
became  Bishop  of  LichJSM ;  ai 
terwardsy  under  stat.  1  &  S  VieL  i 
i.  5S.,  a  writ  in  the  nature  of  a 
facias  issued,  directed  to  J,^  n 
that  the  incumbent  of  H.  had 
tioned  the  Insolvent  Debtors'  < 
and  commanding  «/•  to  sequesti 
vicarage  of  /T.  for  the  debts  of  i 
cumbent,  which  J,  accordingly  d 
pointing  a  sequestrator. 

Held  that,  under  sUt.  10  &  11 
c.  98.  «.  8.  (which  passed  after  t 
questration  was  published),  the  s 
tration,  being  an  act  done  uod 
authority  of  •/.,  the  bishop  of  th 
cese  from  which  H.  had  been 
ferred,  was  made  good,  and  t 
continued  in  force  till  the  del 
levied,  though  after  Ist  Xovember 
and  though  sect,  a  is  confined  t 
done  before. 

And  SemUe,  per  Lord  Campbei 
and  Erie  J.  (dubitantibus  Patten 
IVigfttman  Js,),  that  the  sequest 
was  also  made  good  by  sect.  20  c 
6&  T  W.4,  c.  77.,  which  (com 
to  a  time  later  than  the  date  of  t 
questration)  directs  that  no  chai 
boundary  &c  under  that  act  sh 
feet  the  jurisdiction  of  any  of  it 
clesiastiou  courts* 

Held,  also,  that  the  incumbent 
not  sue  a  tenant  for  use  and  oc 
tion  of  the  glebe,  had  durins  the  f 
of  the  sequestration  ;  and  Uiat  th 
fence  arose  on  Nuoquam  indebi 
Powell  V.  STMert,  129. 

11.  His  acts,  generally. 

1.  Whether  sequestration  ao  i 
jurisdiction,  129.     Ante,  L 

2.  Revision  in  Ecclesiastical  Coui 
Appeal,  U 


BOND. 

III.  Sequestration  by. 
Nature  and  effects,  129.    Ante^  1. 

BOND. 

I.  Actions  on  :  pleading. 

1.  Estoppel  by  recitals  as  pleaded,  75. 
Bail, 

2,  Assignment  of  breaches  on  turnpike 
treasurer's  bond,  418.  CondUian^lV. 

IT.  Bonds  in  particular  instances. 

J.  Bailbond:  action  by  assignee,  75. 
Bail, 

S.  Turnpike    treasurer's    bond,    418. 
CondUion,  IV. 


BOOKS. 
Entry  in  parish  books,  756.    Death,  1, 1. 

BOUNDARY. 

I.  Settling  boundary. 

,1.  Change  by  statute,  815.    Bridget, 
L  1. 

2.  Settling  and  changing  under  tithe 
commutation  acts,  43,    Poor,  X, 

II.  Of  waste,  791.    Manor,  IL 

BREACH. 

Assifiinment  of  breaches,  891.    CovetunU, 
Vll.  418.     CondUion,  IV. 

BRIBERY. 
Pleading  and  evidence. 

Statement   of  means  of  corruption ; 
payment  or  agreement  to  pay. 

In  debt  for  a  penalty  under  stat. 
3  G.  2.  c.  24.  s,  7.,  for  corrupting  a 
▼oter,  the  declaration,  in  the  first  count, 
alleged  that  defendant  corrupted  the 
▼oter,  by  promising  to  pay  for  him  a 
debt  of  41/.  5s,;  and,  m  the  second 
count,  by  paying  10/.  to  the  creditor 
on  account  of  the  debt,  at  the  request 
of  the  voter,  and  promising  the  cre- 
ditor, at  the  like  request,  to  pav  the 
residue.    On  the  trial  it  appeared  that 
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a  boat,  the  voter's  property,  was  held 
by  his  creditor  as  security  for  a  debt  of 
41/.  Ss,  and  that  the  voter  applied  to 
the  defendant  for  money  to  redeem  it ; 
defendant  said  he  would  try  to  settle 
with  the  creditor  if  the  voter  would 
vote  for  a  candidate  named.  Defend- 
ant afterwards  paid  the  creditor  10/., 
and  promised  him  to  pay  the  residue, 
and  also  the  expenses  in  respect  of  the 
pledge  of  the  boat.    Held : 

That,  although  the  omission  of  the 
promise  to  pay  expenses  migiit  be  a 
fatal  objection,  on  the  ground  of  vari- 
ance, to  the  first  count,  in  which  the 
alleged  means  of  corruption  rested  in 
agreement  only,  the  payment  of  lo/. 
sustained  the  charge  of  corruption, 
made  in  the  second  count,  and  that 
the  further  promise  there  was  imma- 
terial.    Baker  v.  Ruth,  870. 


BRIDGES. 
L  Liability  to  repair. 

1.  After  change  in  boundaries  of  coun- 
ties. 

Stat.  5  &  6  W.  4,  c.  50.,  repealing 
Stat.  15  G.  3.  c,  78.,  which  enabled  a 
6in(;le  justice  on  his  view  to  present 
a  highway  at  quarter  sessions  for  non- 
repair (s.  24],  does  not  repeal  the  en- 
actment of  Stat.  45  G,  5.  c,  59,  «.  1.,  ex- 
tending the  enactments  of  stat.  13  G,  5, 
c.  78.  to  county  bridges  so  far  as  ap- 
plicable thereto :  and  a  single  justice 
may  still  present  a  county  bridge. 

Presentment  of  a  county  bridge; 
appearance,  and  plea  of  Not  iiuilty. 
Special  verdict :  that  the  bridge  was 
across  the  river  W,  in  the  parish  of  G.; 
That  parish  G,  is  partly  on  the  right 
bank  and  panly  on  the  left  bank  of 
the  river :  That  the  whole  of  that  part 
on  the  left  bank  always  was  in  the 
county  of  R, :  That  until  stat.  2  &  3 
W,  4.  r.  64.  the  boundary  between  the 
counties  of  B.  and  of  R,  was  the  mid- 
channel  of  the  river  to  a  point  in  parish 
(r.,  and  thence  inland  to  another  point 
in  the  mid-channel ;  and  that  470  acres 
of  parish  G.,  between  this  inland  boun- 
dary and  the  river,  and  the  part  of  the 
river  from  the  one  point  to  the  other, 
always,  until  stat.  2  &  8  H^.  4.  c.  64., 
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were  in  the  county  of  B, :  That  a  por- 
tion of  the  bridge  between  the  rijiht 
bank  und  the  centre  of  the  river,  and 
restint;  npon  pert  of  the  aliove  de- 
scribed 470  acres,  was  out  of  repair: 
and  the  doubt  referred  to  the  Court 
WHS,  whether  the  defendants  were 
Guilty. 

BystRt.  9&S  IV.4.  c.  64.  and  stat. 
7^8  Vict,  c.  61.  the  isolated  portions 
of  coiinti&t,  descrilied  in  schedule  (M.) 
to  Stat.  *J  &  5  IV,  4.  c.  64-,  are  Annexed, 
for  all  purposes,  to  the  counties  re- 
spectively mentioned  in  the  fourth 
column  of  the  schedule.  The  schedule 
descril>es  *'  part  of  parish  (r.**  as  being 
an  isolated  part  of  J?.,  locally  situate 
in  B.  or  B.,  and  to  l>e  annexed  to  J?. 
The  verdict  stated  that  there  was  no 
part  of  parish  G,  to  which  this  descrip- 
tion could  apply,  if  not  to  the  470 
acres.     Held : 

1 .  That  the  description  in  the  sche- 
dule must  be  understood  to  apply  to 
the  470  acres  which  had  been  part  of 
the  counry  of  B,,  and  that  the  statute 
made  it  part  ot  the  county  of  B.^  and 
made  the  mid-channel  the  boundary 
between  the  counties. 

2.  That  the  liability  to  repair  the 
bridge  within  this  part  of  G.  was,  as 
an  incident  to  the  chanse,  transferred 
to  the  inhabitants  of  B.  Begina  t. 
Brecmiy  813. 

2.  Division  in  the  nature  of  a  riding, 

827.     Poi/,  III.  1. 

3,  Corporation  benefited,  827.    PosL 
III.  I. 

II.  Presentment  by  single  justice. 

Not  abolished  by  sfat.  5  &  6  W.  4, 
c,  50.,  81J.    Artte^L  U 

III.  Pleading :  in  proceedings  by  indict- 
ment or  presentment. 

I.  Count  when  |!ood  without  stating 
ground  of  liability. 

Indictment  aeainst  the  inhabitants 
of  the  Is/e  of  E/y,  lor  non-repair  of  a 
public  briilge  in  the  Itle  of  FAy  and 
county  of  Camhndge ;  averring  that 
they  were  liable,  but  stating  no  specific 
reason. 

P  ea :  that  the  bridge  was  in  a  pub- 
lic highway  over  an  artificial  cut  made 
in  the  highway  by  the  Adventurers  for 


draining  the  Bedford  I^etH;  thai 
bridge  was  rendered  necescan  by 
cut,  for  the  purpose  of  the  bigfiv 
that  the  cut  was  made  for  the  bei 
of  the  land«  of  the  Adventurers,  aod 
maintained  by  the  Adventurers  i 
Stat.  15  Car,  2.  c.  1'^.,  when  the  j 
perty  io  the  cut  and  its  banks,  an 
the  bridge,  and  in  the  lands  beod 
by  the  cut,  which  lands  had  prerio 
been  vested  io  the  Adventurers, 
came  vested  in  the  Corporation  ofi 
tervfitort  of  the  .  Fens  ;  and  the 
was  from  that  time,  maintained 
the  Corporation  for  their  own  hem 
and  they  have  repaired  and  been  lb 
to  repair  the  bridge.  On  denoi 
Held  : 

1.  That  the  count  was  good,  as 
Court  must  take  judicial  notice 
the  Ide  of  Ely  was  a  division  ( 
county  in  the  nature  of  a  Riding,  i 
as  such,  primi  fade  liable  to  re 
bridges  within  it. 

2.  That  the  plea  was  good,  as  it 
ficiently  shewed  that  the  Corpora 
were  bound  to  repair  the  bridge 
dered  necessary  by  the  cut  naintai 
for  their  benefit.    Regma  t.  Ely,  i 

9.  Plea  shewing  liability  of  Corp 
tion  by  reason  of  benefit,  827.  A 
1. 

3.  Judicial  notice,  827.    Amle^  1. 

IV.  Rating  in  different   parishes,  I 
Poor,  III.  2. 


BUILDING  SOCIETY. 

I.  Provisions  as  to  interest  on  loans. 

1.  When  not  usurious. 

By  the  ndes  of  an  association  e 
blished  under  the  Building  Socid 
Act,  6  &  7  fT.  4.  C.32.,  it  was  pron 
that  the  funds  of  the  society  she 
from  time  to  time  lie  put  up  for  s 
the  highest  bidder  to  be  the  piircha 
and  to  receive  shares  at  the  rate  of 
bidding.  Shares  were  jpnid  for 
monthly  subscription.  The  nomi 
value  of  the  shares  was  120^  \Vi 
the  actual  value  reached  that  aroo 
by  the  payments  made,  all  arrean 
subscription  &c.  to  be  calM  in. 
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CASE. 


nil 


120/.  per  share  to  be  paid,  and  the 
society  dissolved.  In  the  mean  time, 
any  member  desirous  of  receiving  the 
actual  value  of  his  share  or  snares 
by  way  of  loan  might  obtain  it  on 
mortgage  of  buildings,  paying  then  4s, 
per  share  monthly,  beyond  his  sub- 
scription, for  redemption  money  or  in- 
terest. The  directors  were  empowered 
to  borrow  money  for  the  purpose  of 
making  advances  on  shares.  By  the 
declared  practice  of  the  society,  mem- 
bers who  did  not  wish  to  take  loans 
might  allow  their  monthly  payments 
to  accumulate  at  compounci  interest 
till  the  society  dissolved :  and  there 
were  in  fact  capitalists  who  so  placed 
their  money  without  any  view  to  bor- 
rowing for  building  purposes  or  other- 
wise. 

Held,  that  the  rules  and  practice  of 
this  association  did  not  contravane 
Stat.  6  &7  W,4,  c.  32^  or  deprive  the 
society  of  the  protection  against  the 
usury  laws  given  by  sect.  8,  and  thereby 
render  it  an  illegal  association  if  the 
loan  produced  more  than  5  per  cent, 
annually. 

Whether  the  regulations  of  such  a 
society  were  a  mere  colour  for  usury 
would  be  a  question  for  a  jury,  looking 
to  the  regulations  themselves  and  the 
other  evidence. 

By  a  rule  of  the  society,  actions  re- 
lating to  their  property  were  to  be 
brought  by  the  trustees,  who  were  to 
be  indemnified  out  of  the  funds :  but 
thev  were  not  to  commence  any  action 
without  consent  of  the  directors.  Held, 
that,  on  the  trial  of  an  action  brought 
by  them,  the  defendant  (though  a 
member  of  the  society),  could  not  al-  I 
lege  that  they  were  suing  without  the 
requisite  consent. 

By  another  rule,  disputes  between 
the  association  and  any  of  its  members 
were  to  be  referred  to  arbitration,  ac- 
cording to  Stat.  10  G.  4.  c,S6»  (Friendly 
Societies'  Act)  s.  27.  A  member,  bor- 
rowing the  amount  of  his  share  from 
the  association,  gave  the  trustees  a 
mortgage  of  premises  held  by  him  on 
lease,  which  contained  a  clause  of  for- 
feiture on  nonpayment  of  rent ;  and 
he  covenanted,  by  the  mortgage  deed, 
to  pay  his  dues  to  the  association,  and 
to  pay  his  landlord  the  rent  reserved  I 


by  his  lease.  Held  that,  on  default  by 
the  mortgagor  in  payment  of  the  so- 
ciety's dues,  and  also  in  pajnnent  of 
the  rent,  the  trustees  might  proceed  at 
law,  and  were  not  bound  by  the  arbi- 
tration clause.  JDoe  dem,  Morriion  v. 
Glover ^  103. 

2.  Objection  of  colour  for  usury,  how 
to  be  taken  103.   Ante,  1. 

II.  Actions  and  suits. 

1.  Objection  that  trustees  are  suing 
without  consent  of  directors  how 
available,  103.   Ante,  1. 1. 

2.  Ejectment  by  trustees  against  mem- 
ber mortgagor,  103.    Ante,  1. 1. 

III.  Arbitration  clause. 

To  what  disputes  it  does  not  refer, 
103.    Ante,hl. 


BURGESS  ROLL. 
Page  35,   Municipal  Ccrporation,  1. 1. 

BURIAL. 
Entry  in  parish  books,  756.   Death,  1. 1. 

CALLS. 
Action  for,  521.    Company,  I.  21. 

CAPTAIN. 

Sale  by,  649.    Abandonment,  I. 

CARRIER. 
Delivery  to,  428.    Vendor,  V.  1. 

CASE. 

Action  on  the  case :  particular  instances. 

I.  Injury  to  wharf  from  negligent  navi- 
gation of  sh^p,  276.    Nuuance,  I. 

II.  Disturbance  of  pew,  284.    Licence,  I. 
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CATHEDRAL. 

L  Amotion  of  cboristery  519.  Choritter. 

IL  Exclusive  jurisdiction  of  viutor,  519. 
ChoritUr, 


CAUSE. 

Reasonable  and  probable. 

For  making  affidavit  of  a  certain 
amount  of  debt,  1051.  Bankrupt^  L 
1. 

CERTAINTY. 

Reasonable  to  a  common  interest. 
In  notices  of  action,  266.  Action,  VIL 

CERTinCATE. 

L  Of  protection,  116.    Debtor,  IL 
IL  Of  tonnage,  96.    Evidence,  VI. 

CERTIORARI. 

L  When  the  proper  remedy. 

On  erroneous  proceedings  in  compen* 
saUon  cases,  446.    Prohibition,  1. 1. 

II.  Clauses  taking  away. 

What  objections  do   not  go  to  the 
jurisdiction,  121.    Conviction,  III.  1. 

III.  Removal  of  indictment :  costs. 

Civil  officer  prosecuting,  when  entitled 
to,  1060.    Cotts,  III. 

CHAMPERTY. 

Grant  of  pretensed  title,  460.    Covenant, 
IL  1. 


CHANCELLOR, 

His  approval  of  a  dismissal,  476. 
Court,  L  1. 


Couniy 


CHORISTER, 

Removal :  nature  of  office. 

A  mandamus,  comnumdii 
and  Chapter  of  a  Cathedra 
a  chorister,  alleged  that  th 
a  freehold  in  their  gift,  pai 
out  of  their  land  revenue 
ferring  a  right  to  vote  on  \ 
of  members  of  pariiamen 
the  chorister  had  been 
amoved.  Return,  that,  bj 
of  the  founder,  for  the  go^ 
the  Cathedral,  it  was  pro^i 
any  of  the  officers  of  the 
including  choristers,  comr 
&ult,  he  may  be  punished  1 
but  that,  ^  if  his  crime  be 
dye  (if  it  be  judged  equitat 
be  expelled  by  whom  I 
mitted;"  and  that  the  Bi 
diocese  should  be  the  vij 
Cathedral,  to  take  mdal  < 
its  ordinances  should  be  ini 
served,  to  punish  and  oa 
fences  committed  by  offi 
Cathedral,  and  to  do  all 
are  judged  lawfully  to  appi 
office  of  visitor.  And  that  l 
had  not  appealed  to  the  B 

Held,  on  demurrer  to 
that  mandamus  did  not  li< 
medy  for  the  wrongful  an 
plained  of  was  by  applies 
visitor,  who  had  sumcieot 
sive  jurisdiction,  although 
tion  was  spiritual  and  noteI< 
and  the  office  was  a  fred 
And  that  it  was  not  neoeass 
the  cause  of  amotion.  Rc^ 
ter.  Dean  and  Chapter,  SIZ 

CHURCHWARDEN 
Division  of  pew  by,  284.   Im 

CIRCUITY. 
Of  action,  589.   BiUt,  III.  1. 

CLERK. 

L  Of  County  Court,  476.  C 
L  1. 


I 


COALITION. 
11.  OfcomraissioQ  of  sewers,  549.  &tofrf, 

IV.  Of  party. 

1.  Tender  to.  Bmgiamv.AUport,  14  n. 

2.  See  also  Matter  and  Servant, 


COALITION. 
Of  estates,  929.    DevUe,  IL  1. 

COALS. 

Regulations  on  sale  and  delivery  in  Lon- 
don. 

Delivery  direct  from  coal  brig. 

Sect.  4  of  Stat.  1  &  2  Fie/,  c.  ci., 
which  requires  that  with  any  quantity 
of  coals  exceeding  560  pounds,  delivered 
**  by  any  lighter,  vessel,  barge,  or  other 
craft"  within  London  &c.,  the  seller 
shall  deliver  a  ticket,  stating  the  quality 
and  quantity  of  the  coals,  and  other 
particulars,  and  imposes  a  penalty  for 
omission,  does  not  apply  where  a  cargo 
is  delivered  on  the  wharf  of  the  pur- 
chaser directly  from  a  coal  brig,  in 
which  it  was  shipped,  without  the  in- 
tervention of  any  other  vessel.  Blan^ 
ford  V.  Morriion,  724. 

CODICIL. 
Effect  upon  the  date  of  the  will. 

By  will  of  1761,  power  was  given  to 
tenants  for  life  to  lease  for  lives,  so  that 
there  were  reserved  in  every  such  lease 
the  ancient  and  accustomed  rents  and 
heriots  for  the  premises,  or  more. 

By  codicil  of  1765,  reciting  that 
another  child  was  born  to  the  testator 
since  the  making  of  his  will,  that  his 
former  children  were  provided  for,  and 
that  he  wished  to  provide  for  his  last 
born  child,  provision  was  made  accord- 
ingly; and  the  will  was  thereby  also 
ratified. 

In  a  lease  of  1724  the  rent  was  ]/. ; 
and  a  heriot,  or  5/.  in  lieu  of  it,  was 
reserved;  and  the  lease  was  granted 
on  payment  of  a  fine.  By  another  lease, 
granted  in  1762,  between  the  times  of 
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making  the  will  and  the  codicil,  the 
rent  was  1 5/.,  and  there  was  no  heriot 
or  fine.  A  tenant  for  life,  in  execution 
of  the  leasing  power,  granted  a  lease 
according  to  the  lease  of  1 724.    Held : 

That,  although  the  latest  lease,  pre- 
ceding the  creation  of  the  power  was 
entitled  to  greater  weight  than  any 
single  earlier  lease,  and  ought  to  govern 
the  decision  where  there  was  a  balance 
of  evidence,  yet,  where  the  ancient 
custom  appeared  to  have  been  uniform, 
and  a  smgle  lease  varying  therefrom 
was  grant^  iust  before  the  creation  of 
the  power,  the  exceptional  lease  ought 
not  then  to  govern  merely  because  it 
was  the  latest. 

That  whether  the  lease  of  1724  or 
that  of  1762  contained  the  ancient  and 
accustomed  rent  and  heriot  was  a  ques- 
tion for  the  jury. 

That  the  will  creating  the  power 
was  not  to  be  read  as  of  the  date  of 
the  codicil  confirming  the  will;  be- 
cause the  codicil  was  made  for  one 
specific  purpose  wholly  unconnected 
wtth  the  power  in  question ;  and  the 
rule,  that  a  codicil  confirming  a  will 
makes  the  will  for  many  purposes  to 
bear  the  date  of  the  codicil,  is  subject 
to  the  limitation  that  the  testator's 
intention  be  not  defeated  thereby. 
Doe  dem.  Biddulph  v.  Hole^  848. 


COLLIERY. 

Pleadinc;  on  colliery  covenants,  891.  Cove^ 
nant^ll. 


COLLUSION. 

Remedy  for  collusive  abuse  of  process, 
540.    Patent^  I. 

COLOUR. 

Colourable  cloak  for  usury,  103.     Btald' 
ing  Society,  I.  1. 


COMMISSIONERS. 

I.  Of  woods  and  forests,  446.  Pro/abiiion, 
L  1.     761.  Compentationf  I.  1. 

II.  Ecclesiastical,  1^9.    Biskop,  I. 
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i 


III.  Titbe  commutation  commktionere, 
45.     Poor,  X.    680.  Tithe,  I.  1. 

IV.  Of  lewen,  549.    Sewers,  I,  1. 


COMMITTEE. 

I.  Judicial,  ofprivycoiincil,  5S.  Appeal,!, 

II.  Of  company. 

Several  actions  on  joint  liability,  SS3^ 
AeHon,YL  1. 

COMMON. 

I.  Common  appurtenant :  evidence. 
Verdict  inter  alios,  788.    Deed,  I. 

II.  Common  appendant. 

1.  Nature  of  right,  791.     Manor,  U, 

3.  Actual  exercise  of  righ  t,  791.  Manor, 
II. 

III.  Commoner. 

Declaration  by  deceased  commoners, 
791.    Manor,  U. 

COMMUTATION. 
Of  dtlie,  680.     Tithe,}.  I. 

COMPANY. 

Public  companies. 

I.  Appropriation  and  acceptance  of  shares. 

1.  When   not  vacated    by  collateral 

aj^reement. 

Debt  for  calls  on  railway  shares: 
pica,  that  defendant  was  not  sharc- 
nolder :  issue  thereon.  A  special  ver- 
dict found  that,  by  agreement  of  81  st 
Ju/t/  1847,  between  the  directors  of 
the  railway  comj)any  and  defendant, 
he  agreed  to  taKe  all  the  unappro- 
priated shares  in  the  Company,  being 
4935,  and  to  pay  4L  per  share  on  15th 
August  then  next,  and,  meanwhile,  to 
deposit  securities  to  the  amount  of 
80,000/. ;  and  the  Company  agreed 
that,  "so  soon  ai  15/.  per  share  shall 
have  been  paid  on  the  4935  shares,  and 
that  the  Company  is  in  a  position  le- 
gally to  do  so,  they  shall  deliver "  to 
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defendant  mortgage  debentures  < 
Company  payable  three  years 
date,  and  bearing  5  per  cent,  in 
for  24,67  Si,,  being  at  the  rate 
per  share.  At  a  meeting  of  the 
holders,  on  lOih  August  1847, con 
for  the  purpose,  the  agreemen 
confirmed  by  the  shareholders,  ai 
shares  were  registered  to  defe 
with  his  consent.  The  call,  on  \ 
the  action  was  brought,  was  ma 
December  1874. 

^  Held,  that  the  production  of  tl 
gister  made  a  prima  fade  case  tht 
fendant  was  a  shareholder,  which 
was  not  rebutted  by  any  thing  ii 
other  evidence ;  that,  even  if  the  i 
lation  to  deliver  mortgage  debeo 
in  consideration  of  the  shares  i 
were  illegal,  this  would  be  no  def 
as  the  action  was  not  on  the  agrrei 
and  the  agreement  had  been,  in 
executed  by  the  transfer  of  the  sh 
which  transfer  took  efiect  in  prcsi 

But  that  the  stipulation  to  dc 
such  debentures,  as  soon  as  the  ( 
panv  should  be  in  a  position  le; 
to  do  so,  was  not  ill^al.  West  C 
wall  Railway  Company  v.  Mowatt, 

9.  Subject  to  collateral  agreemem 
delivery  of  mortgage  debenture 
Ant^^  1. 

3.  Evidence,  581.     Ante,  1. 

II.  Deed :  what  it  authorises. 

Not  illegal  purposes  not  expressed,  ( 
Po*/,llI.  1.  ^ 


III.  Registration  of  deed. 

1.  Purposes  of  establishment  not  u 
as  to  entitle  to  registrations. 

Mandamus  to  the  Registrar  un 
Stat  7  &  8  Vict,  r.  1  ID.  to  register 
deed  of  a  Joint  Stock  Company,  i 
grant  a  certificate  of  complete  reeisi 
tion.  Tlie  writ  set  out  the  deed,  wh 
provided  that  it  should  not  authoi 
or  require  any  thing  to  be  done  a 
trary  to  law :  that  the  Company*s  bi 
ness  should  be  purchasing  land  i 
erecting  thereon  dwellings  to  be  allot! 
to  the  members,  and  raising  a  fund  < 
of  which  sums  should  be  paid  to  or  i 
plied  for  the  benefit  of,  the  allottc 
and  ratling  money  for  the  purpo 
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aforesaid  by  selling  &c.  interests  in  or 
charges  on  the  estates  to  be  purchased : 
that  the  directors  might  recommend 
allotments  of  land,  dividends  of  profits, 
and  the  setting  aside  money  for  a  re- 
serve fund :  that  the  shareholders,  from 
time  to  time  selected  by  lot  from  those 
to  whom  no  allotment  had  been  made, 
should  receive  allotments  of  the  land 
purchased :  that,  before  a  shareholder 
should  receive  his  allotment,  a  dwelling 
should  be  erected  on  it,  and  certain 
sums  laid  out  in  stocking  it,  bv  the 
directors:  that  the  allotment  should 
be  charged  with  a  rentcharge  for  the 
benefit  of  the  Company,  at  the  rate  of 
5/.  for  every  100/.  expended  by  them  : 
that  the  rentcharges  might  be  retained 
for  the  benefit  of  the  Company,  or  sold 
&C.,  as  the  directors  should  think  fit : 
and  that,  when  the  funds  of  the  Com- 
pany should  exceed  the  amount  neces- 
sary to  provide  allotments  for  all  the 
shareholders,  a  dividend  out  of  the 
profits  should  be  declared  among  the 
shareholders. 

Return.  That  the  Company  was 
not  a  Joint  Stock  Company  established 
for  any  commercial  purjx)se  or  purpose 
of  profit,  within  stat.  7  &  8  Vict.  c?.  1 10. 
(sect.  2) :  and  that  it  consisted  of  more 
than  six  persons,  and  was  a  banking 
Company  carrying  on  business  within 
sixty  five  miles  of  London;  that  the 
shares  were  of  less  amount  than  100/.; 
and  that  the  Company  carried  on  the 
business  of  bankers  otherwise  than  by 
letters  patent  granted  according  to  stat. 
7&  8  Vici.c.113. 

On  demurrer  to  the  return  held : 

1.  That,  as  the  deed  itself  did  not 
disclose  that  the  Company  was  a  bank- 
ing Company,  the  latter  part  of  the 
return  shewed  no  legal  cause  for  not 
registering. 

9.  But  that  the  Company  appeared, 
by  the  deed,  not  to  be  established  for 
any  commercial  purpose  or  purpose  of 
profit,  within  stat.  7  &  8  Vict  c.  110. 
s.  2.,  and  was  therefore  not  entitled  to 
registration.  Reginav.  Whiimarthf  600. 

2.  Purposes  not  disclosed  by  the  deed, 
600.    Ante,  ]. 

IV.  Companies    Clauses    Consolidation 
Act:  register. 


1.  Seal  improperly  affixed :  remedy. 

The  Court  will  not  grant  a  man- 
damus commanding  a  railway  company 
to  take  the  seal  off  the  register  of 
shareholders,  on  a  suggestion  that  it 
was  affixed  without  authority,  and  con- 
trary to  the  provisions  of  stat.  8  & 
9  Vict,  c,  16.  (The  Companies  Clauses 
Consolidation  Act,  1845),  ss.  9,  66,  75, 
90.    Ex  parte  Nash,  92. 

2.  Efiect  as  primA  facie  evidence  where 
there  is  a  collateral  agreement,  521. 
Ante,  I.  1. 

V.  Seal. 

Remedy  for  improperly  affixing,  92. 
Ante,  IV.  1. 

VI.  Meeting  of  shareholders. 

Confirmation  of  contracts  by,  521. 
Ante^  1. 1. 

VIII.  Mortgage  debentures. 

Contract  to  grant  as  soon  as  it  shall  be 
legal,  521.    Ante,  I,  1. 

IX.  Action  for  calls. 

Where  appropriation  subject  to  col- 
lateral agreement  of  disputed  le- 
gality, 521.    Ante,  I.  1. 

X.  Contracts. 

1.  To  do  an  act  as  soon  as  it  shall  be 
legal,  521.    Ante,  I,  I, 

2.  Part  performance,  521.    Ante,  I.  1. 

XI.  Aocions  agunst  members  of  Com- 
mittee. 

Several  actions  :  payment :  costs,  553. 
Action,  VI.  1. 

XII.  Compulsory  purchase  by. 

Expiration  of  powers  after  notice  to 
the  landowner. 

Stat.  8  &  9  Vict.  c.  18.  «.  1 23.  (Lands 
Clauses  Consolidation  Act,  1845)  pro- 
vides that  the  powers  of  promoters  of 
an  undertaking,  within  that  act  and 
any  special  act  there  referred  to, 
**/or  the  compulsory  purchase  or  taking 
of  lands  for  the  purposes  of  the  special 
act,"  shall  not  be  exercised  after  the 
expiration  of  three  years  from  the 
passing  of  the  special  act. 
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Held,  bj  the  Court  of  Queen's 
Bench,  that  this  clause  does  not  pre- 
vent such  promoters  from  summoning 
a  jury  to  assess  compensation  for  land 
at  the  instance  of  the  land-owner, 
when  the  promoters  have,  within  the 
three  vears  (by  virtue  of  their  special 
act),  given  notice  to  the  land-owner  of 
their  reouiring  such  land,  but  have 
neglected  to  summon  a  jury  till  the 
three  years  had  expired.  And  that  the 
promoters  may,  at  the  land-owner's 
instance,  be  compelled  by  mandamus 
to  summon  such  jury. 

Judgment  affirmed  by  the  Ex- 
chequer Chamber.  Begina  v.  Btrrmng' 
ham  and  Oxford  Junction  Railway  Com^ 
pctnyt  634. 

XIII.  Compensation  under  Lands  Clauses 
act:  by  jury. 

1.  Notice,  404.  Compensation,  II. 

C.  Objection  to  juror  how  taken,  486. 
Pha,  11. 

5.  Waiver  of  objection,  486.    Plea,  II. 

4.  Obligation  to  summon  jury  notwith- 
standing expiration  of  compulsory 
powers,  634.  Ante,  XII. 

XIV.  By  arbitration. 
1.  Umpire*s  lien. 

Under  the  Lands  Clauses  Consolida- 
tion Act,  8  &  9  Vict,  c.  18.,  if  a  dif- 
ference between  a  land-owner  and  pro- 
moters of  an  undertaking  has  been 
referred  to  arbitration,  and  an  award 
made,  the  Court  will,  under  sect.  35, 
compel  the  promoters  by  mandamus, 
at  the  land-owner's  instance,  to  take 
up  the  award. 

And  the  promoters  must,  for  that 
purpose,  pay  the  fees  due  on  the  award; 
the  arbitrators  or  umpire  having  a  lien 
on  the  award  for  sucn  fees,  which  the 
promoters  are  bound  to  satisfy,  except 
so  far  as  the  obligation  may  be  limited 
by  sect.  34.  Begina  v.  South  Devon 
Railway  Company,  1043. 

2.  Mandamus  to  take  up  award,  1043. 
Ante,  1. 

XV.  Rating.    Poor,  III.  IV. 

XVI.  Banking  Company. 
What  is  not,  600.    Ante,  III.  1. 


COMPENSATION. 

I.  Quasi  contract  by  notice  of  int 
to  take  land. 

1.  Effect  of  notice  by  comnna 
acting  in  a  public  capacity. 

The  Commissioners  of  Woo 
Forests  gave  notices,  under  stat 
Vict.e,  38.  s,  15.,  that  they  intei 
take  lands,  specified  in  the  sche 
that  act,  for  the  purpose  of  formii 
tersea  Park.     One  of  the  land- 
obtained  a  mandamus  to  the  C 
sioners  to  cause  a  jury  to  be 
moned,  under  sect.  23,  to  asses 
pensation  for  his   land.     On 
stating  the  proceedings  at  lengti 
shewing  that  the  defendants,  i 
suance  of  the  act  and  on  behalf 
Crown,  gave  the  notices  in  ordei 
certain  whether  the  lands  could  I 
chased  for  the  sum  limited  by  i 
which,  by  the  claims  sent  in,  it  ap 
they  could  not):  and  demurrer t 
return : 

Held,  that  the  Commissioners 
the  statute  were  acting  in  a  pub 
pacity,  and  that  the  notice  gii 
them  did  not  constitute  a  quas 
tract  enforceable  by  mandamus, 
ment  for  defendants.  Rcgina  r. 
mistioners  of  Woods  and  Forests, 

2.  Effect  of  notice  by  railway 
pany,   404.     Posty   II.     654. 
pany,  XII. 

3.  Duty  of  company,  having  on( 
gun,  to  go  on,  1043.  Com 
XIV.  1. 

II.  Under  Lands  Clauses  Act,  and  si 
enactments. 

Enquiry  by  iury :  warrant  and  n 
Where  land-owner  requires  the 

In  debt,  under  *'  The  Lands  C 
Consolidation  Act,  1845"  (8  &  9 
c.  18.),  for  the  amount  of  compens 
claimed  by  the  plaintiff*  accordii 
s,  68.  for  his  lands  actually  take 
defendants,  a  railway  comi)any,  th 
claration  alleged  that  plaintiff* 
defendants  notice  in  writing,  o 
claim,  which  exceeded  50/.,  and  c 
desire  to  have  compensation  ass 
by    a  jury :    that    twenty-one 
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elapsed,  and  that  defendants  did  not 
give  plaintiff  notice  of  their  intention 
to  issue  a  warrant,  nor  did  they  issue  a 
warrant  to  summon  a  jury  to  ass^ 
compensation.  Plea:  that  they  did 
issue  a  warrant  within  twenty-one 
days.  On  demurrer,  stating  as  ground 
that  the  plea,  though  pleaded  to  the 
whole  count,  left  part  of  the  breach 
unanswered. 

Held,  by  Lord  CampbeU  C.  J.,  Pat- 
teton  and  Erie  Js.,  that  no  notice  was 
required  by  the  statute,  and  that  the 
plea  was  good.  Coleridge  J.  dissen- 
tiente.  RevUstone  v.  York  Neivcattle 
and  Berwick  Rmlway  Company,  404. 

III.  Enquiry  by  jury  sheriff. 

1.  What  not  an  excess  of  jurisdiction, 
44G.     ProkibUion,  I.  1. 

2.  When  functus  officio,  446.    Prohi- 
bition,  I.  1. 

IV.  Enquiry  by  jury  :  proceedings  on  the 
trial. 

1.  What  to  be  included  in  the  valua- 
tion, 446.     ProhibiHott,  I.  1. 

2.  Questions  of  title,  446.    ProhibUion 
I.l.  ' 

3.  Misdirection,  446.   Prohibition,!.  1. 

4.  Objection  to  juror,  486.     Plea,  II. 

V.  Enqiury  by  jury :  proceedings  subse- 
quent to  the  trial. 

1.  Recording    the   proceedings,    446. 
Prohibition^  I.  1. 

2.  Payment  into  the  Bank,  446.    PrO' 
hibUion,  h  1. 

VI.  Enquiry  by  arbitrator. 

Duty  of  taking  up  the  award :  lien  for 
fees.  1045.  Company^  XIV.  1. 

VII.  Remedies. 

1.  When    not    by  prohibition,    446. 
Prohibition,  I.  1. 

2.  Mandamus  to  take  up  award,  1043. 
Company,  XIV.  1. 


COMPLAINT. 

Form  of,  when    not    conc]usi?e,    569. 
Friendly  Society,  I. 

COMPULSORY  POWERS. 
Page  634.    Company,  XII. 

CONCLUSION. 

Of  pleadings,  584.    Bills,  Y.  84.  Abate- 
ment, I.  1. 


CONCORD. 


Accord. 


CONDITION. 

I.  Generally. 

1.  Distinction  between  conditions  by 
statute  and  conditions  by  contract, 
88.     Bastard, 

2.  Divisibility;  repairs. 

Plaintiff  and  defendants  agreed,  the 
plaintiff  to  let,  and  defendants  to  tdce, 
a  messuage,  bam,  stable  and  out-build- 
ings ;  and  defendants  agreed  to  keep  in 
repair  the  said  messuage,  buildings  and 
premises,  the  same  bein^'  first  put  into 
repair  by  the  plaintiffl  In  an  action  of 
assumpsit  for  non-repedr  (declaration 
alleging  that,  although  plaintiff,  before 
breach  of  promise,  put  the  said  mes- 
suage buildings  and  premises  into  re- 
pair, yet  defendants  did  not  keep  the 
same  in  repair;  to  which  defendants 
pleaded  that  plaintiffs  did  not  first  put 
the  said  messuage,  buildings  and  pre- 
mises into  repair;  and  issue  was  taken 
thereon)  it  was  proved,  and  found  in 
terms  by  the  jury,  that  the  plaintiff 
had  not  put  the  whole  premises  into 
repair,  but  part  only ;  and  that  defend- 
ants had  not  kept  that  part  in  repair; 
and  the  jury  gave  damages  for  the  part. 
Held, 

1.  That  the  repair  by  plaintiff  was 
a  condition  precedent  to  the  obliga- 
tion on  the  defendants  to  keep  in 
repair. 
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8.  That,  on  thii  contract,  tbe  con- 
dition precedeni  could  not  be  divided, 
and  that  plaintiff  could  not  recoTcr  for 
non-repuir  of  any  port  of  the  premiia 
without  having  Gnt  repaired  the  whole. 
Qviere,  whether  such  a  condition  pT» 
cedent  might  not  be  divided,  if  it  re< 
lated  lo  nibject  matter*  clearly  dtstinci 
in  their  nature ;  a*  if  the  contract  in 

SUMtion  had  related  to  two  dwelliiu 
ou«et  entirely  separate  from  eacn 
other.     Neaie  v.  Ratclif,  916. 

II.  Precedinit. 

I.  Enrolling  proceeding!  when  not  a 
conditi'on  precedent  to  thor  validity, 
H6.      Prohibiiion,  I.  1, 


3,  PerforTnanceof  coTeuanti, 
dition  to  the  exerciie  of 

dcterm  ine     lea 


Cma 


III.  Breach  :  eSecti  of. 
On  tale  ui 


IV.  Excuieofperibrmance. 
1.  When  tiy  actus  Dei,  8S.    Btulord. 

8.  When  by  subsequent  act  of  the 
leeiilatore.-  change*  in  law  of  turn- 
pike roBcl). 

By  a  local  turnpike  act,  S6  G.  S. 
cll^  the  treasurer  of  the  S.dl.  turn- 
pike road)  is,  when  required,  to  ac- 
count to  the  trustees  and  pay  the 
balance  to  them. 

Debt  on  bond  (dated  ISSS)  con- 
ditioned that  J,  C,  treasurer  of  the 
S.JH.  turnpike  roads,  should  account 
and  pay  according  to  the  directions  of 
■tat.  26  G.  S.  c.  71.,  and  of  the  then 
general  turnpike  act,  3  G.  4.  c.  Ii6. 
Plea  ;  that  bo  much  of  stet.  3  G.  4. 
e.  126.  as  is  referred  to  in  tbe  condition 
was  repealed  by  stat.  4  G.  4.  c.  9S, 
and  that  J.  C.  duly  accounted  and  paid 
up  to  the  time  of  the  repeal.  Repli- 
cation, assigning  breaches:  1.  That 
J. C.  received  money  and  did  not  ac- 
count for  it,  though,  after  the  repeal 
of  Stat.  5  G.  4.  c.  126.,  he-WB9  re- 
quired by  the  trustees  to  render  an 
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2.  Controlling  general  by  specific  de- 
scriptions, 733.    Deed,  IF. 

3.  Ut  res  magis  valeat  quam  pereat, 
813.    Bridgetjh  1. 

II.  Of  statutes. 

I.  According  to  contemporaneous  ex- 
position, 52.    Appeal,  I. 

3.  So  as  to  give  effect  to  all  parts,  144. 
County  Court,  IV. 

3.  With  reference  to  earlier  enact- 
ments in  pari  materia,  200.  Poor, 
VII. 

4.  Without  regard  to  earlier  unre- 
pealed enactments  on  same  subject, 
1078.    Defamation,  III. 

5.  Not  literal,  257.  Landlord  and 
Tenant,  111.  1. 

6.  Not  so  as  to  affect  rights  under 
contract  beyond  the  time  limited  by 
the  contract,  257,  264.  Landlord 
and  Tenant,  III.  1. 

7.  Ungrammatical  words  according  to 
conjectured  intention,  257.  Land' 
lord  and  Tenant,  III.  1. 

8.  Retrospective,  266.    Action,  VII. 

9.  Not  restricted,  506.     Larceny, 

10.  Effect  of  general  words  in  govern- 
ing the  construction  of  specific 
terms,  724.     Coals, 

II.  Application  of  inaccurate  descrip- 
tion, 813.     Bridget,  I.  1. 

12.  Extension  to  subjects  answering 
to  the  definition  of  that  specified, 
827.  836.     Bridges,  III.  1. 

13.  Regard  had  to  inconvenience, 
1025.    Poor,  XVIII.  1. 

14.  So  as  to  allow  reasonable  time, 
1025.    Poor,  XVIII.  1. 

15.  Implied  direction  to  do  things  ne- 
cessary to  the  thing  ordered,  1043. 
Company,  XIV.  1. 

III.  Of  wills.    Devise, 

IV.  Particular  words  and  phrases. 

1.  "  And,"  733,  755.     Deed,  II. 

2.  *'  Any  act  of  jurisdiction  or  autho- 
rity," 129.    Bishop,  I.  I 


3.  "  Appurtenances,"  227,  S47.  De^ 
vise,  L  1. 

4.  «*  Charged,**  599.    Poor,  XI. 

5.  ^'Commercial  purpose,**  or  ''pur- 
pose of  profit,"  600.  Company,  III. 
1. 

6.  "  Concerned  him  as  officer  to  pro- 
secute," 1060.    Costs,  IIL; 

7.  '*  Craft,"  724.    Coals, 

8.  "Detached,"  813.    Bridges,  1,  1. 

9.  **  Entitled  to  be  on  the  burgess 
list,'*  53.  775.  Municipal  Corpo' 
ration,  1,  1.  4. 

10.  **  From  and  out,"  724,  729,    Coals, 

11.  **U&n  male  of  the  body,"  929. 
Devise,  II.  1. 

12.  "Inability,"  476.  County  Court, 
I,  1. 

13.  "  Isolated  parts  of  counties,"  813. 
Bridges,  I.  1. 

14.  "  Litigation  or  controversy,"  549. 
Sewers,  I.  1. 

15.  **  Cottage  in  the  occupation  of 
A,**  227.     Devise^  I.  I. 

16.  "The  property  shall  be  restored," 
506.     Larceny, 

17.  "  Riding,"  827.     Bridges,  III.  1. 

18.  '*  In  the  same  manner  as  appeals 
against  orders  of  removal,"  1025. 
Poor,  XVIII.  1 . 

19.  "Ship,"  724.  Coals, 

20.  "Construed  to  be  a  tenant  from 
year  to  year,"  257.  Landlord  and 
Tenant,  III.  1. 

21.  "Testamentary  estate,"  28.  De^ 
vise,Y. 

22.  "  Thenceforward,"  43.     Poor,  X. 

23.  "  Vessel,"  724.    Coals. 

CONTRACT. 

I.  Generally. 

1.  Distinguished  from  acknowledge- 
ment of  antecedent  contract,  1074. 
Stamp,  II.  1 . 

2.  Not  expressing  more  than  legal 
consequences,  1074.    Stamp,  II.  1. 
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IL  Simple. 

When  not  diicharged  by  specialty,  80. 
BUU,  VI. 

III.  Consideration. 

1.  Waiver  of  rieht  to  interplead,  805. 
Deelaratum,  I.  1. 

3.  Forbearance  of  suit,  677.  Accord^L 

IV.  Condition  precedent.    CondUitm. 

V.  Illegality. 

1.  When  entered  into  for  purpose  of 
imposing  upon  Court  of  Mukruptcy, 
3.    Fraud,  L 

8.  Creation  of  interests  against  public 
ooWcy  or  statute,  460.    CWfum/, 

5.  Champerty,  460.    Covenant,  II.  1. 

4.  Wagering  policy,  460.  Covenant, 
II.  1. 

5.  Contract  to  do  an  act  as  soon  as  it 
shall  be  legal,  531*    ConyHmy,  I.  1. 

6.  Appropriation  and  acceptance  of 
shares  subject  to  contract  to  deliver 
mortgage  debentures,  581.  Com- 
pany, I.  1. 

VI.  Executor}'. 

1.  Agrtiemcnt  for  renewal  in  lease  or 
agrec^ment  for  lease,  257.  Land- 
lord  and  Tenant,  IIL  1. 

2.  Part  performance  in  prsesenti  of 
agreement,  the  executory  part  of 
which  is  illegal,  521.    Company,  1. 1. 

3.  Accord,  when  it  is  not  merely  execu- 
tory, 677.     Accord f  I. 

III.  In  praescnti. 

1.  Transfer  of  shares  subject  to  a  col- 
lateral agreement,  521.  Company, 
I.  1. 

8.  Agreement  that  acdons  are  settled, 
677.     Accord,  I. 

VIII.  Preliminary  agreement. 
When  not  evidence  in  explanation  of 

deed,  782.    Deed^  I. 

IX.  Performance. 


1.  Pftrtperfonnaucewhere'tbeleg; 
ofthe  residue  is  disputed,  581.  i 
pany,  I.  1. 

8.  Constructive,  576.    Post,  XL 
5.  Simultaneous,  677.     Accord,  I. 
4.  Averment  of,  677.    Accord,  I. 

X.  Excuse  of  performance. 
When  not  by  imposdbility,  88.  . 
tard^ 

XL  Open  or  rescinded. 

1.  Election  by  suing  on  the  con 
as  open. 

A  clerk  dismissed  in  the  middle 
quarter  brought  an  action  for  a  wr 
ful  dismissal,  the  declaration  contii 
a  special  count  for  such  dismissal, 
jury  were  directed  not  to  take 
account  the  services  actually  rend 
during  the  broken    quarter,  as 
were  not  recoverable  except  node 
indebitatus  count ;  and  they  gare 
mages  accordingly.     The  plaintiiTi 
brought  a  second   action  to  no 
under  an   indebitatus  count  for 
services  during  the  broken  quu 
Held, 

That  the  action  was  not  maiot 
able;  because  the  plaintifl^  by 
former  action  on  the  special  cootr 
had  treated  it  as  an  open  cootr 
and  he  could  not  afterwards  reca 
under  the  indebitatus  count,  as 
services  under  a  rescinded  contx\ 
And, 

Tliat,  in  the  former  action,  the  ji 
ought  to  have  been  directed  to  ti 
the  services  rendered  during  the  brol 
quarter  into  account,  in  awarding  ( 
mages  under  the  special  count  for  I 
wrongful  dismissal. 

Semble,  per  Patteson  J.  and  EHe 
that,  under  an  indebitatus  count,  f 
servant,  wrongfully  dismissed  beft 
the  termination  of  the  period  for  whi 
he  was  hired,  cannot  recover  hb  wb< 
wages  up  to  such  termination,  as  foi 
constructive  service,  but  can  recoi 
only  in  respect  of  his  service  up  to  t 
time  of  his  dismissal.  Goodwtam  v.  i 
cock,  SI 6, 

8.  Determination  of  contract  by  wroi 
ful  dismissal,  576.    Ante,  l. 
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3,  Difference  as  to  the  damages^  576. 
Afite,  1. 

4.  On  offer  of  a  different  title  from 
that  bargained  for,  155.  Vendor,  1. 1. 

XII.  Damages  for  breach. 

On  wrongful  dismissal  of  servant,  576. 
Ante,  XL  1. 

XIII.  Co-contractors. 

Effect  of  payment  by  one  after  sepa- 
rate actions  against  several,  533. 
Action,  VI.  1. 

XIV.  Quasi  contract. 

By  notice  of  intention  to  take  land 
under  compulsory  power,  634,  Com^ 
pati^^XlL  7<>1.    Compentation,L  I. 


CONTROVERSY. 
Page  549.    Sewers,  1. 1. 

CONUSANCE. 
Claim  of,  1 44.     Countt/  Court,  IV. 

CONVEYANCE. 

I.  Voluntary,  7 1. 7.     AttignmeiU,  I. 

II.  ^t^Deed. 

CONVICTION. 

!.  Jurisdiction. 

What  objections  do  not  go  to,  121. 
Pott,  ill.  1. 

II.  Costs. 

When  to  be  ascertained  in  the  con- 
viction, 266.     Action,  VII. 

III.  Clause  taking  away  certiorari;  sug- 
gestions insufficient  to  prevent  its 
operation. 

1.  Notice  unreasonably  short. 

•  Sect.  69  of  the  Factory  Act,  7  &  8 
Vict,  c.  15.,  takes  away  certiorari  in 
certain  cases  of  conviction  under  the 
act.    Held,  that  a  conviction  cannot 

VOL*  XV.  N.  s. 


in  such  cases  be  removed  on  the  sug- 
gestion that  the  party  was  convicted 
on  summons  of  justices,  under  sect.  47, 
^ving  unreasonably  short  notice,  and 
in  the  absence  of  himself  or  any  one 
appearing  on  his  behalf  except  an  at- 
torney authorized  only  to  apply  for  an 
adjournment,  and  that  the  conviction 
took  place  without  proof  of  service  of 
summons,  and  without  any  evidence 
of  the  facts  charged;  such  objections 
not  going  to  the  jurisdiction.  Ex 
parte  Hopwood,  121. 

2.  No  appearance,  121.    Antb,  1. 

o.  No    proof  of   prelim inariesy    121. 
AntCy  1. 

4.  No  evidence  of  charge,  121.  Ante,  \ . 

IV.  In  particular  instances. 

Keeping   unlicensed  playhouse^   266. 
Action,  VII. 

V.  For  felony. 

Rights  of  true  owner  of  stolen  chattel, 
506.     Ijarcemj, 


CONVOCATION. 
Page  52.    Appeal,  I. 


COPYHOLD. 

Admittance. 

At  Court,  at  which  both  freehold  and 
customar}'  tenants  attend,  28.  Dr- 
xMe,  V. 


CORPORATION. 

I.  Seal. 

Mandamus  to  take  off,  refused,  92. 
Company,  IV.  1. 

II.  Amotion  from  freehold  office,  517. 
Chorister, 

III.  Liabilities. 

To  repair  bridges,  827.  Bridges,  III.  1. 

IV.  Visitor,  513.    ChorUter. 
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COUNTY. 


V.  Trading.    Compamf. 

VI.  Municipal.    Municipal  CorporaOoH. 


CORRUPTION. 


Brihery. 


COSTS. 


I.  Security  for  costs. 

On  application  for  interpleader.  Aue^ 
tioneer^ 

II.  Staying  proceedings  on  payment. 

Where  there  are  several  actions  on  a 
joint  liability,  533,    Actiion^Wl.  1. 

III.  On  removal  of  indictment  by  cer- 
tiorari. 

What  facts  concern  a  civil  officer  who 
prosecutes  so  as  to  entitle  him  to 
costs  on  conviction. 

A  child,  six  years  old,  was  found 
wandering  in  the  parish  of  iS>.  within  the 
union  of  W,  in  London,  It  appeared  to 
be  destitute,  and  to  have  been  assaulted 
and  very  ill  used.  It  was  received  into 
the  union  workhouse,  and  there  main- 
tained, chargeable  to  S,  On  its  being 
taken  before  two  aldermen,  they  urged 
the  guardians  of  the  union  to  under- 
take the  prosecution  of  the  person  who 
appeared  to  have  ill  used  the  child. 
1  he  guardians  did  so  :  the  defendant 
removed  the  case  into  this  Court  by 
certiorari,  and  was  convicted. 

Held,  that  the  guardians  were  en- 
titled to  the  costs  of  the  prosecution 
under  stat.  5&eW.^  M,  c.  11.  «.  3., 
as  having  prosecuted,  as  officers,  on  ac- 
count of  a  fact  which  concerned  them, 
as  officers,  to  prosecute.  Regina  v.  .^— 
1060. 

IV.  On  interpleader. 

Security  for  costs,  and  costs  of  appli- 
cation, 1081.     Auctioneer, 

V.  On  rules. 

On  rule  discharged  for  defect  in  jurat 
of  affidavit,  682.     Affidavit,  1. 1. 

VI.  On  affidavit  of  debt  under  Bankrupt 
Act,  Stat.  12  &  13  VicU  c  106.  #.  86. 


Eflfect  of  recaveriD^  lets  than 
to,  1051.    Banintpt,  L  1. 

VII.  Of  criminal  information. 

Defendant's  costs  under  staL 
Vict.  c.  96.  s.  8^  1078.   Defa 
III. 

Vni.  On   proceedings    before  ji 
Justice  of  the  Peace,  IIL  VII. 

IX.  Of  particular  officers. 

1.  Of  cleric  of  sewers,  549.  i 
Ll. 

2.  Of  poor  law  guardians  pros 
for  maltreatment  of  a  cfafld 
Anti,  IIL 

X;  Reimbursement,  bow  enforced 

By  mandamus  to  lay  rate,  549.  . 
I.  1. 


COUNCIL. 

Judicial  committee  of  privy  coun 
Appeal,  I. 

COUNCILLOR. 

Municipal,  35.    Municipal  Corpi 
L  1. 


COUNI^L. 


Barnsier, 


COUNTRY. 
Conclusion  to  the  countr}-,  584.  2 

COUNT. 

Several  counts. 

L  Judgment,  957.     Defamation,  1 

II.  Successive   terms   of   impriso 
974.    Impmonmenty  I.  1. 

COUNTS'. 

I.  Boundaries. 
Changes  by  statute,  813,  Bridg 

IL  Bri<iges. 
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1.  Liability  to  repair  after  change  of 
boundaries,  813.    Bridges,  L^, 

2,  Presentment  by  single  justice,  815. 
Bridges,  I.  1. 

III.  Concurrent  jurisdiction,  1071.  Poor, 
XV. 


COUNTY  COURT. 

I.  Removal  of  officers. 

1.  Inability  or  misbehaviour  :    pecu- 
niary embarrassments. 

A  County  Court  clerk  removed  for 
inability  or  misbehaviour,  under  stat. 
9  &  10  Vict,  c,  95.  s,  24.,  may  ques- 
tion the  validity  of  such  removal  by 
information  in  the  nature  of  a  quo 
warranto  against  his  successor. 

A  plea  to  such  nn  information  al- 
leged that  the  clerk  was  removed  for 
inability.  The  replication  traversed 
the  inability;  on  which  issue  wnsjoined. 
By  a  special  verdict  it  was  found  that 
the  clerk  was  dismissed  for  inability; 
that  such  inability  was  very  great  pe- 
cuniary embarrassment  and  want  of 
money  to  pay  his  debts,  existing  before 
and  at  the  time  of  his  dismissal ;  that 
no  other  inability  existed;  and  that 
he  was  not,  nor  had  been,  imprisoned 
for  debt,  or  physically  disabled  from 
performing  his  duties. 

Held,  that  such  pecuniary  embarrass- 
ment did  not  in  itself  constitute  in- 
ability ;  and  that  the  relator  was  en- 
titled to  judgment.  Regina  v.  Owen^ 
476. 

2.  Validity  questioned  by  quo  war- 
ranto, 476.     Ante^  1. 

II.  Clerk  of  the  Court. 

Pecuniary  embarrassments,  476.  Ante, 
I.  1. 

III.  General  rules. 

Sufficiency  of  rule  39.,  220.    Post,  VI. 
1. 

IV.  Concurrent  jurisdiction. 

With  Stannaries  Court. 

Under  the  County  Courts  Act,  9  & 
10  Vict,  c,95,  ss,  58,  141.,  the  County 


Court  has  so  far  concurrent  jurisdic- 
tion with  the  Vice  Warden's  Court,  es- 
tablished for  the  Stannaries  by  charter 
and  by  stat.  6  &  7  IV.  4.  c,  106.,  that 
a  tinner  sued  in  the  County  Court 
cannot  object  to  the  jurisdiction  on 
the  ground  that  the  cause  is  one  cog- 
nizable by  the  Court  of  the  Vice  War- 
den ;  the  exemption  of  the  tinner  from 
the  County  Court  jurisdiction  by  reason 
of  mere  personal  privilege  being  taken 
away  by  stat.  9  &  10  Vict,  c,  95.  s,  67. 
Newton  v.  Nancarrow,  144. 

V.  Taking  away  of  personal  privileges. 
Exemption  of  tinners,  144.    Ante,  IV. 

VI.  Interpleader :  particular  of  the  goods. 
1 .  Validity  of  the  rule  requiring  one. 

By  sect.  118  of  stat.  9  &  10  Vict, 
c,  95.,  the  County  Court  has  power  to 
adjudicate  on  any  claim  in  respect  of 
goods  taken  in  execution  under  its 
process.  And  by  Rule  59,  framed  by 
the  Judge  in  pursuance  of  sect.  78,  the 
claimant  is  to  deliver  "  a  particular  of 
any  goods  or  chattels  alleged  to  be 
the  property  of  the  claimant,  and  the 
grounds  of  his  claim." 

Held,  that  the  rule  is  authorised  bv 
sect.  78  :  and  that,  under  such  rule,  it 
is  not  sufficient  to  state  that  the  goods 
are,  and  were  when  taken,  the  property 
of  the  claimant,  and  not  the  property 
of  the  execution  debtor.  Regina  v. 
Chilton,  220. 

2.  What  an  insufficient  compliance, 
220.     Ante,  I. 

VII.  Interpleader  :  stay  of  actions. 

1.  Action  for  entering  the  premises, 
after  adjudication  against  claimant. 

Goods  were  seized  in  the  house  of 
y.,  under  a  warrant  of  execution  from 
a  County  Court  in  nn  action  against 
M.  J,  claimed  the  goods.  The  Judge 
of  the  County  Court,  on  interpleader 
summons,  adjudicated  that  thev  be- 
longed to  M.  J.  then  sued  the  of- 
ficer who  had  seized,  in  Q.  B.,  in  tres- 
pass for  entering  his  premises  andsemn^ 
the  goods. 

Held  that,  under  sect  US  of  stat. 
9  &  10  Vict,  r.  95.,  a  Judge  might  stay 
the  action  in  Q.B,,  it  not  being  shown 
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that  there  was  any  cause  of  complaint 
besides  that  of  entering  the  premises  to 
seize  the  goods. 

Sentble,  that  it  would  have  been 
otherwise  if  the  adjudication  in  the 
County  Court  as  to  the  goods  had 
been  in  favour  of  J^  the  claimant. 
Jeuop  V.  Crawley y  212. 

2.  Refused  after  adjudication  for  the 
claimant. 

Where  an  interpleader  summons 
under  ttat.  9  &  10  Vkt.  c.  95.  1. 118^ 
in  respect  of  goods  taken  in  execu- 
tioUy  has  been  decided  in  favour  of  the 
claimant,  an  action  of  trespass  may 
afterwards  be  brought  for  breaking  and 
entering  the  premises  in  which  the 
goods  were  seized.  Caier  ▼.  Ckigneil, 
217. 


COURT. 

I.  Manorial :  court  baron. 

1.  At  which  both  freehold  and  cus- 
tomary tenants  attend,  28.  Devuc, 
V. 

2.  Style  of  the  court,  28.    DevUe,  V. 

II.  Manorial :  customary  court. 

Held  by  custom  along  with  court  baron, 
28.    Devise,  V. 

III.  County.     County  Court, 

IV.  Stannaries.     Stannaries. 

V.  Sewers.     Sewers, 

VI.  Ecclesiastical. 

1.  Appeal,  52.    Appeal,  I. 

2.  What  an  act  of  jurisdiction  or  au- 
thority, 129.    Bishop,  I. 

VII.  Quarter  Sessions.    Sessions, 

VIII.  Fraud  upon. 

Illegality  of  contracts  made  for  that 
purpose,  2.     Fraud,  I. 

COVENANT. 

I.  Generally. 

When  it  does  not  discharge  a  simple 
contract  liability,  20.     Bills,  VII. 


IL 


I.  Creadon  of 
demtb. 


interest  in  a  ] 


By  agreement  in  writing  bet 
and  B,^  reciting  that  A,  was  e 
to  become  seised  in  fee  of  a 
messuage  &c.  on  the  death  o 
widow,  as  the  derisee  under  I 
(which  messuage  Sec.  were  the 
occupation  of  lessees,  under  a 
whicn  A,  was  assignee^  and 
had  contracted  to  sell  all  the  s 
sibility  and  expectancy  of  ai 
and  interest  in  the  said  pres 
B^  for  all  A.*%  estate  and 
thereto,  expectant  as  aforesi 
2000/.,  whicli  B,  thereby  9gn» 
him.  A.  prooused  and  agreed 
that  he  would^  within  three 
from  the  decease  of  £.  S^  in 
became  derisee  of  the  premises 
the  same  to  B-,  his  heirs  and 
and  make  him  a  good  title,  and 
should  in  that  event  become 
to  the  rents  and  profits  from 
of  E,  S*t  decease.  And  that, 
A,  should  not  be<x>me  the  df 
fee  of  the  premises,  or  should  » 
a  good  title  within  six  montl 
the  decease  of  E,  5.,  A,  should 
the  latter  period,  repay  the 
(without  interest)  to  B,  And 
should  execute  a  certain  ind 
assigning  a  policy  on  his  life; 
curity  for  such  repayment;  B, 
assign  if  the  conveyani^e  she 
perfected  according  to  the  agre 

The  indenture  was  execut 
cordingly.  Neither  A.  nor  any 
under  whom  he  claimed  had  hi 
session  of  the  premises,  or  the 
sion  or  remainder  thereof,  or 
the  rents  or  profits,  within  a  yi 
fore  such  execution.  B.  was  i 
heir  of  E.  S,,  and  had  no  int€ 
her  life  or  death,  unless  by  the 
agreement. 

Held  (on  demurrer  to  pleas 
action  of  covenant  on  the  inde 
that  the  agreement  was  not  illc 
contravenm^  public  policy  by  c 
an  interest  m  E*  iS.'s  death,  or 
exercise  of  an  undue  influenc 
her  mind  as  to  the  making  of  hi 

Nor  as  a  bargain,  contrary  l 
92  if.  8.  c.  9,,  for  a  grant  of  pn 
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right  or  title  to  hereditaments  of  which  I 
thejgrantor  was  not  in  possession.  | 

Nor  as  n  wagering  policy,  prohibited 
by  Stat.  14  G,3,  c,  48.  or  otherwibe. 
Cook  V.  Field,  460. 

2.  Creation  of  interest  in  undue  in- 
fluence over  testator,  A60,    AntCy  1. 

3.  Grantofpretensed  right,  460.  Ante, 
1. 

4.  Wagering  policy,  460.    AntCy  1. 

III.  Particular  covenants. 

1.  To  convey  property  if  devised  to 
covenantor,  460.     Ante,\\,  \, 

2.  To  refer    future  differences,  297, 
305.     Arbitration,  I.  II. 

5.  Colliery  covenants,  891.   Post,  VII. 

IV.  Particular  provisions  in  deed  of  cove- 
nant. 

For    determination  on  notice,    891. 
Pott,  VII. 


V.  Performance. 

When    a    condition   precedent,  891. 
Post,  VII. 

V.  Pleading;  breaches. 

Assignment  when  necessary,  89 1.  Post^ 
VII. 

VII.  Pleading:  performance. 

General  plea  when  good  on  ground  of 
multiplicity. 

Covenant  against  the  lessees  of  a 
coUiery  and  farm  demised  for  forty 
two  years.  The  declaration  assigned 
breaches  of  several  covenants  for  pay^ 
ment  of  rent  and  for  the  working  and 
preservation  of  the  colliery.  The  plea 
set  out  the  deed  on  oyer;  the  cove- 
nants on  the  part  of  the  lessees,  which 
were  very  numerous,  and  some  of 
which  were  negative  covenants,  were 
followed  by  a  proviHo  that,  if  the  lcs> 
sees  should  give  a  certain  notice  to 
quit  the  premises  at  the  end  of  the 
eighth  year  of  the  term,  then,  all  arrears 
of  rent  being  paid,  and  all  and  sin- 
gular the  covenants  on  the  part  of  the 
lessees  having  been  duly  performed,  the 
lease  and  every  clause  therein  should, 
at  the  expiration  of  the  eighth  year. 


cease,  determine,  and  be  void;  but, 
nevertheless,  without  prejudice  to  any 
claim  which  any  of  the  parties  to  the 
lease  might  then  be  entitled  to  for 
breach  of  any  of  the  covenants.  Cove- 
nants on  the  part  of  the  lessor  fol- 
lowed this  proviso.  The  plea  then 
averred  that  the  breaches  in  the  de- 
claration were  committed  after  eight 
years  o^  the  term  had  expired;  that, 
before  the  expiration  of  the  eighth 
year,  the  lessees  gave  due  notice  to 
quit  at  the  end  of  that  year,  and  that, 
at  its  expiration,  all  arrears  of  rent 
were  paid,  and  all  and  singular  the 
covenants  on  the  part  of  the  defend- 
ants were  performed,  and  thereupon 
the  lease  ceased,  determined,  and  be- 
came void.  The  replication  reassigned 
one  of  the  breaches  already  assigned 
in  the  declaration,  absque  hoc,  that 
all  and  singular  the  covenants  of  the 
defendants  had  been  performed;  and 
concluded  to  the  country.  On  special 
demurrer:  Held: 

By  the  Court  of  Queen's  Bench,  that 
it  was  not  necessary  to  assign  a  par- 
ticular breach  in  the  replication ;  and 
that  it  propcrlv  traversed  the  general 
performance  of*^  covenants  on  the  part 
of  the  defendants,  aud  was  good  in 
form  :  And 

That  a  performance  by  the  lessees 
of  all  their  covenants  was  a  condition 
precedent  to  their  right  of  determining 
the  lease : 

By  the  Court  of  Exchequer  Cham- 
ber, reversing  the  judgment  of  the 
Queen's  Bench,  that  the  replication 
should  have  assigned  a  particular 
breach,  and  was  bad.    And 

That  the  plea  of  general  perform- 
ance was  good,  on  account  of  the  mul- 
tiplicity of  matters  pleaded  to. 

Semole,  also,  that  in  this  case,  per- 
formance by  the  lessees  of  all  tneir 
covenants  was  not  a  condition  prece- 
dent to  their  right  of  determining  the 
lease. 

Besides  the  replication  above  stated, 
there  was  a  new  assignment  of  breaches 
within  the  first  eight  years  of  the  term : 
plea,  traversing  the  new  assignment: 
issue  thereon.  After  judgment  by  the 
Court  below  in  favour  of  the  replica- 
tion a  verdict  for  nominal  damages 
was  given  on  the  trial  of  this  issue ; 
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CREDITOR, 


DAMAGES. 


and  judgment  was  entered  accord- 
ingly. The  judgment  of  the  Court 
below  having  been  reversed  generally, 
the  defendants  below  applied  to  the 
Exchequer  Chamber  to  amend  the 
judgment  by  confining  the  reversal  to 
the  judgment  on  demurrer,  and  affirm- 
ing the  judgment  for  nominal  damages 
as  to  the  cause  of  action  in  the  new 
assignment. 

Held,  that  the  Court  of  Error  had 
no  power  so  to  confine  the  reversal  of 
the  judgment  without  the  consent  of 
the  plaintiff  below.  Friar  v.  Grey, 
891. 

VIII.  Pleading:  replication. 

Necessity  for  assigning  breach  on  tra- 
versing general  plea  of  performance, 
891.    Ante,  VII. 

IX.  Pleading  :  new  assignment. 

Reversal  of  judgment  generally  where 
there  is  a  traverse  to  the  plea  and  a 
judgment  for  nominal  damages  on 
a  plea  to  the  new  assignment,  891. 
Ante,  VII. 


CREDITOR. 

I.  Assignment  for  benefit  of,  713.    As* 

tignment,  I. 

II.  Execution  creditor. 

Voluntary  conveyance,  713,     Assign- 
ment^ I. 


CRIMINAL  INFORMATION. 

I.  Practice. 

Stay  of  proceedings  during  a  civil  ac- 
tion. 

A  rule  nisi  for  a  criminal  informa- 
tion havinc:  been  obtained  against  W, 
for  an  allej;cd  libel  on  E,,  W,  filed 
aflidavits  in  answer  adducing  fresh 
charges  against  E. 

Before  cause  was  shewn,  C,  who 
was  defendant  in  an  action  at  i?.'s 
suit  for  libel,  pleaded  a  justification, 
containing  substantially  the  same  mat- 
ter as  the  fresh  charges  adduced  by 
W.,    and  also   matter    liringing   into 


question   the    truth    of  the 
charges. 

The  Court  refused,  on  m 
E.,  to  stay  the  hearing  of  a 
on  the  rule  against  fF.  till  tl 
of  E,  against  C  should  ha 
tried.     Reghui  v.  IViUmer,  50, 

II.  CosU. 

Defendant's  costs  under  stat 
Vict.    c.   96.    s.  8.,   1078. 
turn.  III. 


CRIMINAL  LAW. 

I.  Restitution,  506.     Larcenj^. 

II.  Defamation,     IntBctment.     1 

CROWN. 

I.  Acts  of  executive  govounc 
Prohibition,  I.  1. 

II.  Mandamus  to  public  comir 
acting  for  the  crown,  761,  76; 
pensation,  1. 1. 

III.  Appellate  jurisdiction  in  < 
tical  causes  touching  the  cr< 
Appeal,  L 

CUSTOMARY  COURl 
Page  28.    Devise,  V. 

CUSTOMS. 

I.  Report  by  master  of  foreigi 
96.     Evidence,  VI. 

II.  Certificate  of  measurement, ! 
dence,  VI. 

III.  Documents  how  far  evidenc 

When  not  of  matters  not  pr 
96.     Evidence,  VI. 


DAMAGES. 

I.  Time  of  sustaining,    649. 

went,  I. 

II.  Pleading. 


i 


DATE. 


DEBTOR. 
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1 .  Under  count  on  special  contract  to 
employ,  where  there  has  been  actual 
service,  576.    Contract,  XI.  1. 

2.  Under  indebitatus  count  by  servant 
dismissed  during  term,  576.  Con' 
tractfXl,  1. 

DATE. 

I.  Day  left;  blank,  682.    Affidavit,  1. 1. 

II.  What  cannot  be  rqected,  682.    Af' 
JSdatni^L  1. 

III.  Of  will,  848.    CodidL 

DEATH. 

I.  Evidence  of. 

1.  Entry  in  parish  book. 

Ejectment,  in  1849,  by  reversioner 
for  premises  demised,  in  1801,  for 
three  lives,  and  twenty  one  years. 
Two  of  the  cestui  que  vies  had  died 
before  1828.  No  witness  was  called 
who  had  ever  known  the  third ;  and, 
except  the  mention  of  him  in  the  lease 
(which  described  him  as  aged  ten 
years),  there  was  no  proof  that  he  had 
ever  existed.  No  evidence  of  search 
for  him  was  given. 

Held  that,  to  raise  the  presumption 
of  his  death,  there  shoula  have  been 
evidence  that  he  had  not  been  heard 
of  by  those  persons  who  would  na- 
turally have  heard  of  him  had  he  been 
alive,  or  that  search  had  been  ineffec- 
tually made  to  find  such  a  person; 
and  that  the  mere  fact  that  no  witness 
called  had  heard  of  him  was  not  suffi- 
cient. 

Held,  also,  that  an  entry  in  the 
parish  book,  kept  at  the  parish  church, 
of  a  burial  in  the  workhouse  cemetery 
within  the  parish,  was  evidence  of  the 
death  of  the  person  named,  though  it 
appeared  that  the  incumbent  sanc- 
tioned the  entries  in  the  book  on  the 
faith  of  statements  made  by  others, 
and  not  from  his  personal  knowledge 
of  the  burials.  JDoe  dem.  France  v. 
Andretvs  ;  756. 

2.  Presumption  from  not  being  heard 
of,  756.    Ante,  1. 

II.  Creation  of  an  interest  in,  460.  Cooe^ 
nantf  II.  1. 


III.  Of  parties. 

Of  respondent  before  notice  of  appeal, 
88.    Bastard, 


DEBENTURE. 
Mortgage,  521.    Company,  I.  1. 


DEBT. 


I.  Affidavit  of. 


Deduction  of  counterclaim,  1051. 
Bankrupt^  1. 1. 

II.  For  penalties. 

1.  For  corrupting  voter,  870.  Bribery^ 
1. 

2.  For  acting  as  councillor  without 
being  qualified,  775.  Municipal  Cor^ 
poratitm,  I.  4. 

3.  Power  of  Amendment.  Baker  v. 
Ruik^  875  n. 

III.  Extinguishment. 

Not  by  creditor's  acknowledgment 
not  under  seal  that  he  has  no  claim, 
2.     Fraud,  1. 

DEBTOR. 

I.  Protection  under  stat.  7  &  8  V%ct»  c.  96, 

1 .  Petition  for  interim  order,  2.  Fraud, 
I. 

2.  Fraud  on  Court  as  to  the  amount 
of  the  petitioner's  debts,  2.  Fraud,  I. 

II.  Protection  under  stat.  7  &  8  Vict. 
c.  70. 

Commissioner's  certificate  on  accept- 
ance of  debtor's  offer,  to  what  not 
pleadable. 

Where,  under  stat.  7  &  8  Vict.  c.  70., 
creditors  have  accepted  a  petitioning 
debtor's  proposal,  and  this  has  been 
certified  by  a  Commissioner  of  Bank- 
ruptcy, and  he  has  indorsed  a  protec- 
tion on  the  certificate,  under  sect.  6, 
this  only  protects  from  arrest,  and  can- 
not be  pleaded  in  bar  of  an  action 
brought  by  a  creditor  who  has  had  no- 
tice.   Blackford  v.  Hill^  1 1 6. 
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DECISION. 


DEED. 


f 


DECISION. 

When  conclusive,  671.  Jur'udiciion,  I.  2. 
476.  County Courtfi A*  513.  Chorister. 


DECLARATION. 

I.  In  pleading. 

].  Tracing  the  injury  complained  of 
to  the  act  induced  by  the  defendant. 

Declaration,  in  assumpsit,  alleged 
that  defendant  issued  a  fu  fa.  on  a 
jud^ent  against  ii/.,  which  the  sheriff  j 
delivered  to  plaintiflT,  his  officer,  to 
execute;  and  plaintifil^  at  defendant's 
request,  seized  goods,  believing  them 
to  be  Jl/.'s;  whereupon  G,  claimed 
them,  and  cave  notice  to  the  sheriff' 
not  to  sell  them :  and,  in  consideration 
of  the  premises,  and  that  plainti^  at 
the  request  of  defendant,  would  pay 
no  attention  to  the  claim  or  notice, 
and  would  proceed  to  a  sale,  defend- 
ant promised  plaintiff  to  indemnify 
him  for  so  domg :  that  plaintiff  did 
thereupon  pay  no  attention  &c.,  and 
sold  the  good^,  and  levied,  and,  at  de- 
fendant's request,  delivered  the  ba- 
lance to  defendant:  that  afterwards 
G.,  by  reason  of  the  premises,  im- 
pleaded plaintiff  together  with  the 
sheriff  in  the  County  court,  in  trespass 
on  tort,  for  seizing  and  selling,  and  re- 
covered against  plaintiff  and  the  sheriff 
the  value  of  the  goods,  damages  and 
costs ;  which  plaintiff,  being  liable  (as 
defendant  knew)  to  indemnify  the 
sheriff,  paid  to  G, :  but  defendant  did 
not  indemnify.    On  special  demurrer. 

Held  a  good  declaration;  for  that 
consideration  sufficiently  appeared;  and 
it  was  no  objection  that  the  plaintifTs 
disregard  of  the  claim  was  not  shewn 
with  sufficient  certainty  to  have  been 
otherwise  than  an  illegal  act ;  or  that 
plaintiff,  consistently  with  the  allega- 
tions, might  have  sold  in  the  mere  per- 
formance of  his  duty;  or  that  it  was 
not  sufficiently  shewn  that  G,  reco- 
vered solely  by  being  entitled  to  the 
goods  seized,  and  nut  by  any  irregu- 
larity in  plaintiff's  acts,  or  how  much 


«lamage  accrued  from  the  sdfiof 
much  firom  the  sdzing;  or  that  t 
tion  in  the  County  court  was  s 
the  sheriff  together  with  plaiotiC 
ton  v.  Berryman^  205. 

2.  Illegality  when  sufficiently  negi 
205.    AnU^  1. 

5.  Shewing  consideration,  205.  A 

4,  By  sheriff's  officer  on  indemi 
execution  creditor,  205.   Anlt 

II.  In  evidence. 

Of  deceased  tenants  of  manor 
Manor,  il. 


DEDICATION. 
Of  highway,  17.    Highway,  II 


DEDUCTIONS. 
In  rating,  515«    Poor,  II1«  1* 


DEED. 

I.  Preliminary  parol  agreement. 

When  not  receivable  in  evide 

On  an  issue  taken  upon  li 
tenementum,  the  question  bein 
ther  the  locus  in  quo  was  parcel 
parcel  of  an  estate  purchased  I 
conveyed  to  an  ancestor  of  the  ; 
freeholder,  an  agreement  preli 
to  the  conveyance,  and  in  wbi 
locus  in  quo  was  expressly  nai 
part  of  the  land  to  be  sold,  is  r 
missible  evidence  for  the  pur]: 
shewing  what  was  conveyed. 

Semble,  that,  on  an  issue  w 
the  occupier  of  close  1\  had,  as 
tenant  to  it,  right  of  common  in 
called  AL,  the  party  assertinj 
right  cannot  give  in  evidence  t 
diet  in  an  action  between  stran 
the  depending  suit,  where  th( 
was,  whether  the  occupier  of. 
other  close  belonging  to  the  o^ 
T.,  had  a  right  of  common  in  j^ 
the  jury  found  for  the  com 
IVUUamt  V.  Morgan,  782. 
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II.  Congtruction. 

Ambiguous  operative  part  controuled 
by  recitals  and  other  parts  of  the 
deed. 

J.  and  his  eldest  son  B,  had  a  ge- 
neral power  of  appointment  over  es« 
tates  lying  in  eight  parishes,  and  sub- 
ject thereto,  had  between  them  the 
whole  interest.    By  deeds  of  appoint- 
ment   and    release,  dated  19th  July 
1824,  they  appointed  and  conveyed  to 
the  Bank  of  Englandy  by  way  of  mort- 
gage in  fee,  premises  described  in  the 
deed,  as  "  All  the  lands"  oi A,  and  B, 
in  the  eight  parishes  (naming  them) 
*'  which  are  specified  and  described  in 
the  schedule  hereunder  written.'*  This 
schedule  specified  a  part  only  of  the 
first  mentioned  estates.  Subject  to  this 
charge  on  part,  A,  and  B,  retained  the 
entire  interest  in  the  whole  estates. 
By  deed  of  appointment  and  release 
of  15th  June  1827,  being  the  marriage 
settlement  of  B»,  after   reciting  the 
creation  of  the  power  as  extending  to 
the  lands  thereinafter  settled,  amongst 
other  hereditaments,  and  reciting  the 
mortgage  of  19th  Juli/  1824,  and  that 
on  the  treaty  for  the  marriage  it  was 
agreed  that  $uch  hereditamenU  subject 
to  the  power  as  were  comprised  in  the 
mortgage,  and  the  whole  of  the  lady's 
fortune,  should  be  settled  to  certain 
uses.  A,  and  B.  appointed  that  the 
lands  thereinafter  released  or  expressed 
so  to   be  should  {but  street  to  the 
charge  thereinbefore  mentioned)  go  to 
certain  uses.    And  A,  and  B.  also  by 
the  same  deed  conveyed  and  released 
to  the  same  uses  lands  described  as  all 
the  lands  of  them,  A.  and  B.,  situate  in 
the  eight  parishes  (naming  them),  '*  and 
which  are  intended  to  be  specified  and 
described    in   the  schedule  hereunder 
written,  but  which  schedule  is  not  in~ 
tended  to  abridge  or  affect  the  generality 
of  the  description  hereinbefore  expressed 
and  contained."  The  uses  were,  among 
others,  to  the  use  of  the  sons  of  the 
marriage  in  tail  male.    The  schedule 
was  a  precise  copy  of  that  annexed  to 
the  mortgage  deed  of  1824. 

A  case  was  sent  from  Chancery  for 
the  opinion  of  this  Court ;  and,  for  the 
purposes  of  such  case,  A.  and  B,  were 
admitted  to  have  had  the  legal  estate 


in  the  premises  conveyed  by  the  deed 
o£June  1827.  The  first  tenant  in  tail 
under  that  deed  claimed  the  lands  not 
comprised  in  the  mortgage  deed :  and 
the  question  was,  whether  those  lands 
passed  by  the  indenture  of  13th  July 
1827. 

Held :  That  no  other  lands  than 
those  comprised  in  the  mortgage  passed 
by  that  indenture.  Walsh  v.  Trevanion, 
735. 

in.  Recitals. 

Effect  on  construction  of  operative 
part,  133,    Ante,  II. 

IV.  Parcels.  . 

1.  Evidence  of  what  was  conveyed, 
782.     Ante,  I. 

2.  Ambiguous  general  description  con- 
trolled by  other  parts  of  the  deed, 
755.     Ante,  II. 

V.  Particular  provisions. 

Proviso  for  determination  on  notice, 
891.     Covenant,  VII. 

VI.  Registration.    Begistration. 

VII.  Of  Joint    Stock    Company,    600. 
Company,  III.  1. 


DEFAMATION. 

I.  Libel :  libellous  matter. 

What  words  sufficient  to  maintain  in- 
dictment :  intelligible  in  a  t»ense  in- 
jurious to  character,  957.  Post,  IV.  1 . 

II.  Criminal  proceedings  generally. 

1.  Retraxit:  form  and  effect  of,  957. 
Po*/,IV.  J. 

2.  Amendment  of  judgment  after  argu- 
ment in  error,  957.     Post,  IV.  1. 

5.  Punishment,  957.    Post,  IV.  I. 

4.  Successive  terms  of  imprisonment 
on  several  counts,  974.  Imprison^ 
menty  I.  1. 

III.  Criminal  proceedings :  Costs. 

Defendant  entitled  to  under  stat.  6  & 
7  Vict,  c,  96,  s,  8. 

On  a  criminal  information  for  libel, 
the  defendant,  if  found  Not  Guilty,  is 
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entitled  to  costa  under  Biat.  6  &  7 
Fiel.  c.  96.  t.  8.,  though  he  hse  not 
pleaded  the  special  pleaa  allowed  b; 
(ect.  6,  and  tlie  Judge  cannot  deprire 
him  of  co«s  by  a  certiGcoCe,  the  pro- 
viiion  of  atat.  4  &.  S  iK  ^  M.  c.  18. 
i.  3.  on  this  hend  being  superseded  by 
thehiteract.   Seginay. Latimer,  lOia. 

IV.  Remedy  by  indictment :  pleading. 
I.  Count  chewing  suSdentty  that  a 
libel  it  of  and  concerning  the  pro- 
Indictment  for  libel  stated  that  d^ 
fendant,  intending  to  defame  B.,  pub- 
lished a  libel  containing  dlven  falie 
and  icandaloui  matter*  of  and  con- 
ceming  the  said  £.,  that  ii  to  say :  No 
lady  would  admit  to  her  sodet;  such 
a  crack-brained  scamp  as  Jt.  (meaning 
the  said  B.):  Held,  by  the  Exchei|uer 
Chamber  on  error,  that  these  aver- 
ments shewed  sufficiently,  without  more 
formal  introduction,  that  the  libel  wai 
of  and  concerning  B. 

The  following  words  were  held  by 
the  same  Court,  on  error,  sufficient  to 
maintain  an  indictment  for  libel :  Why 
should  T.  be  surprised  at  any  thing 
Mrs,  W,  dues?  if  she  chooses  to  enter- 
tain B.,  she  does  what  very  few  will 
do;  and  she  is  of  course  at  liberty  to 
follow  the  bent  of  her  own  inclining, 
by  inviting  all  the  expatriated  foreigners 
who  crowd  our  streets  to  her  table,  if 
she  thinks  St. 

On  indictment  for  libel,  the  defend- 
ant suffered  judgment  by  retraxit.  The 
record  of  ihejudguient  stated  that  the 
prosefuior  and  defendant  came  &c., 
and  defendnnt  "  withdrew  his  plea  by  i 
him  above  pleaded  in  manner  and  form 
aloresaid,  whereby  our  said  Lady  the 
Queen  remaineth  against  him  without 
defence  in  this  behalf.  Whereupon" 
it  was  adjudged  that  he  be  convicted 
&c.  Held,  by  the  Exchequer  Chamber 
on  error,  sufficient  ground  for  ajudg^ 
ment,  though  it  was  not  expressly 
allied  that  the  defendant  confessed 
the  indictment. 

The  judgment,  as  entered  on  the 
record,  being  that,  for  the  offences 
chained  upon  him  in  each  and  every 
count  of  the  indictment,  the  defendant 
be  imprisoned  in  the  Queen's  Prison 
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*J,  Count  not  shewing  sufficiently  con« 
necUon  between  suggestion  of  danger 
to  prosecutor  ano^  imputation  of 
crime.  Gregory  v.  The  Queen, 
975  n. 

V.  Remedy  by  criminal  information. 

1.  Proceedings  when  not  stayed  to 
await  trial  of  civil  action,  50.  Crimi' 
nal  Information,  L 

2.  Defendant's  costs,  1078.    Antc,lll, 


DE  INJURIA. 
Page  '284,  29 1  •    License,  I . 

DELEGATION. 
In  order  of  sessions,  702.  Highwaj/,  III.  1. 


DELIVERY. 
Of  coals,  724.     Coais. 

DEMAND. 

I.  When  necessary,  418.    Condition^  IV. 

II.  Of  possession,  684.     Landlord  and 
Tenant,  IV.  2. 

DEMURRER. 

Frivolous :  setting  aside. 

Frivolous  demurrer  to  declaration  on 
indemnity  to  sheriff's  ofiicer  for 
sellins;  notwithstanding  a  claim,  205. 
Declaration,  I.  1. 

DEPARTURE. 
In  pleading,  589.    Bills,  III.  I. 

DEPOSIT. 

Action  to  recover,  155.      Vendors,  I.  1. 
Atictioneer, 


DEPRECIATION. 

Of  permanent  way,  313,    1086,     Poor, 
III.  IV. 


DESCRIPTION. 

I.  Words  of,  929.    Devise,  II.  1. 

II.  Ofproperty  devised,  227.  Demse,l,l, 

III.  In  deed,  753.    Deed,  II. 

IV.  Of  premises  in  memorial  for  regis- 
tration,  976.    Registration,  I.  1. 

V.  Application  of  inaccurate  description 
in  statute,  813.    Bridges,  I.  K 

DETAINER. 

Until  return  of  distress  warrant,  266* 
Action,  VII. 

DETERMINATION. 
On  notice,  891.     Covenant^  VII. 

DETINUE. 
I.  Generally. 

Value  of  the  goods,  necessity  of  ascer- 
taining. 

Detinue  of  goods.  Judgment  (by 
default)  that  plaintiff  recover  the  goods 
or,  if  defendant  should  not  render  the 
same,  the  value  thereof,  and  also  plain- 
tiff's damages  by  reason  of  the  de- 
tention. Writ  of  inquiry  to  ascertain 
the  damages  and  costs,  but  making  no 
mention  of  the  value.  Return,  damaces 
40/.,  costs  iOs,  Judgment  that  plam- 
tiff  recover  the  goods,  or,  if  defendant 
should  not  render  them,  the  value 
thereof,  and  also  that  he  recover  his 
damages,  costs  and  charges  aforesaid, 
and  27/.  costs  of  increase :  award  of 
distringas  &c,  so  that  defendant  render 
to  the  plaintiff  the  goods.  Error 
thereon. 

Held,  that  the  judgment  was  final. 
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and  the  writ  of  error  could  not  be 
quashed. 

That  the  judgment  was  erroneous 
for  not  ascertaining  the  value,  or  giving 
any  means  of  ascertaining  it. 

That  the  defect  could  not  be  sup- 
plied in  the  court  of  error,  against  the 
plaintiff  in  error  in  favour  of  the  de- 
fendant in  error.    And 

That  the  defendant  in  error  might 
have  entered  a  remittitur  as  to  the 
delivery  of  the  goods  or  their  value, 
before  final  judgment,  in  the  Court 
below ;  but  that  in  the  Court  of  error 
the  judgment  could  not  be  so  divided, 
and  must  be  entirely  reversed.  Phillips 
v.  Jones,  859. 

II.  Judgment. 

1.  When  final,  859.     Anlc,  I. 

2.  Defective  for  not  ascertaining  value, 
859.     Ante,  I. 

III.  Remittitur. 

When  it  may  he  entered,  859.   Atite,  I. 

IV.  Error. 

1.  When  judgment  cannot  be  divided, 
859,     Ante,  I. 

2.  What  defects  cannot  be  remedied, 
859.     Ante,  I.  ^ 


DEVISE. 

I.  Description  of  the  property  devised. 
1,  Cottage  in  the  occupation  of -4. 

Testator,  after  bequeathing  money 
and  chattels  to  his  wife,  devised  as  fol- 
lows :  And,  as  to  all  the  residue  of  my 
estates  whatsoever^  not  hereinbefore 
given  and  disposed  of,  I  will  and  desire 
that  all  that  piece  of  land,  known  &c., 
be  divided  into  five  equal  parts ;  one 
part  to  be  given  &c. :  he  then  devised 
one  fifth  part  to  his  eldest  son  IVUliavi, 
two  fifth  parts  to  his  sons  Thomas  and 
John  respectively,  and  the  remaining 
two  to  persons  named  Parkinson  and 
Weston;  all  in  fee.  He  then  pro- 
ceeded :  I  do  hereby  give  to  my  son 
David  H.  all  those  two  cottages  or  tene^ 
wents,  the  one  occupied  by  my  son  John 
H.,  the  other  occupied  by  wy  grand' 


daughter,  together  wUk  oB  the  app% 
tenances  thereto  Monging:  devisi^  t) 
to  David  other  lands,  and  the  testato 
horses,  implements  of  husbandry,  & 
and  debts,  and  appointing  him  sole  < 
ecutor. 

In  an  ejectment  brought  by  JVillit 
as  heir  at  law,  against  David,  it  i 
peared  that  the  testator,  several  ye 
before  executing  his  will,  was  admin 
to  copyhold  premises,  described  on  i 
Court  rolls  as  '^two  customary  or  co] 
hold  messuages,  cottages  or  teDemec 
adjoining  or  near  to  each  other,  v 
the  yards,  gardens  and  homestead 
the  same  belonging,  containing  2 
24  p.,  situate "  &c. ;  now  or  late 
the  occupation  of  &c.  (three  pers<j 
named).  The  testator  at  first  occupi 
all  the  premises;  but  he  afterwan 
and  before  the  date  of  his  will,  dirid 
one  of  the  cottages  into  two  dwdlio 
by  a  partition  on  the  ground  flw 
leaving  no  interior  comniunicatioD,b 
making  a  new  outer  door.  One 
these  dwellings  was  occupied  by  tl 
granddaughter  above  mentioned^  tJ 
other  by  William  H.,  the  eldnt  so 
He  had  also,  before  the  making  tl 
will,  divided  the  second  cottage  in  lil 
manner;  and  one  part  of  this  wi 
occupied  by  the  son  John  H^  name 
in  the  will,  and  the  other  byDsn 
the  above  mentioned  defendant,  als 
therein  named.  There  were  no  if 
purtenances  to  the  tenements  so  ne»l 
formed,  except  a  hovel  apart  from,  bi 
used  with,  the  dwelling  occupied  h 
John,  and  a  pantry  adjoining  that » 
cupied  by  Elizabeth.  Another  part  < 
the  buildings  had  been  formed  into 
cottage,  and  occupied  by  a  perso 
named  Weston,  before  the  makii^  < 
the  will. 

Held  by  Lord  Campbell  C.  J.,  Path 
son  and  Wightman  Js.,  Erie  J.  disscr 
tiente,  that  by  the  devise  of  the  twoco 
tages,  as  described  in  the  will,  nothir 
passed  but  the  tenements  actually  tx 
cupied  by  John  H,  and  the  grant 
daughter;  and  that  the  devisor  r 
mained  intestate  as  to  the  residu 
which  therefore  passed  to  the  heir  \ 
law. 

The  person  who  prepared  the  wi 
being  called  as  a  witness,  counsel  pr< 
posed  to  ask  him  *'  what  the  testat< 
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^    said  about  the  two  cottages  "  on  that 
occasion. 

Held  by  Lord  Campbell  C.  X,  Patte- 
son  and  Wigktman  Js.,  that  the  ques- 
tion, in  that  general  form,  could  not 
be  put.  Doe  dem.  Hubbard  v.  Hub^ 
bardj  227. 

2.  Evidence  of  the  sense  in  which  the 
testator  used  the  words,  207.  Jnte, 
I, 

s.  What  necessary  before  the  maxim, 
falsa  demorulratio  non  nocet  is  appli- 
cable, 227.     Ant^^  1. 

4.  Eflect  of  general  intention,  227. 
Ant^^  1. 

II.  Estate  tail. 

1 .  Effect  of  devise  by  way  of  inherit- 
ance or  of  purchase. 

H,^  seised  of  lands  in  fee,  devised 
them  to  trustees  and  their  heirs,  to  the 
use  of  the  heirs  male  of  E.,  his  sister 
(which  E.  died  without  leaving  issue 
male),  who  should  live  to  attain  the 
age  of  twenty  one,  and  to  his  heirs  and 
assigns  for  ever :  And,  for  want  of  such 
heirs  male,  or,  there  being  such,  if  he  or 
they  should  die  before  severally  attain- 
ing the  age  of  twenty  one,  then  to  the 
use  of  C.  (a  niece)  for  the  term  of  her 
natural  life,  for  her  separate  use,  inde- 
pendent of  any  husband ;  her  receipts 
for  the  rents  to  be  sufficient  discharges, 
notwithstanding  her  coverture  r  And, 
after  the  determination  of  that  estate 
by  forfeiture  or  otherwise,  to  the  use 
of  the  same  trustees  and  their  heirs, 
during  C,*s  life,  in  trust  to  preserve  con- 
tingent uses  and  estates  after  limited, 
but  to  permit  C  to  receive  the  rents 
during  her  life  :  And,  afler  C*s  decease, 
'^  to  the  use  of  the  heirs  male  of  the 
body  of  C.  lawfully  to  be  begotten,  who 
shall  live  to  attain  the  age  of  twenty 
one  years,  and  to  his  heirs  and  assigns 
for  ever :  But  in  default  of  such  heirs 
male,  or,  there  being  such,  if  he  or  they 
shall  die  before  he  or  either  of  them 
shall  attain  the  age  of  twenty  one  years 
without  lawful  issue,  then  to  the  use  " 
of  M,  (another  niece)  with  the  like 
limitations  as  in  the  case  of  C,  to  M, 
and  her  heirs  male  ;  But,  in  default  of 
such  heirs  male  &c.,  or  &c.  (as  before), 
then  to  the  use  of  all  ana  every  the 
daughters,  if  more  than  one*  of  C»  their  J 


heirs  and  assigns  for  ever,  to  hold  as 
tenants  in  common,  and  not  as  joint 
tenants ;  and,  if  but  one  daughter,  then 
to  the  use  of  such  only  daughter,  her 
heirs  and  assisns  for  ever  :  And,  in  de- 
fault of  such  daughter  or  daughters,  or, 
there  being  such,  if  all  of  them  should 
die  before  attaining  twenty  one,  with- 
out lawful  issue,  then  to  the  use  of 
MJs  daughters,  with  similar  limita- 
tions :  Anq,  in  default  &c.,  (interests 
given  to  other  parties) :  Direction,  that 
the  trustees  should  receive  the  rents  un- 
til the  persons  should  be  entitled  to  and 
come  into  possession  under  the  said 
limitations ;  such  rents  to  form  part  of 
the  personal  estate :  Power  to  the  trus- 
tees to  lease  for  a  term  not  exceeding 
the  period  at  which  C,  and  M,  re- 
spectively would  attain  twenty  one, 
reserving  the  rent  to  the  trustees  or 
the  persons  who  should  become  en- 
titled :  Power  to  appoint  new  trustees, 
and  devise  to  them  jointly  with  the 
survivors  of  the  original  trustees ;  such 
survivors  to  transfer,  so  that  the  legal 
estate  should  vest  in  the  new  trustees. 
By  a  codicil,  power  was  given  to  the 
trustees  to  employ  a  person  named  as 
receiver  of  the  rents. 

Held  :  That  C.  took  an  estate  in  tail 
male  (either  legal  or  equitable).  For 
that, 

(1.)  If  the  trustees  took  the  legal  es- 
tate during  C.'s  life,  they  took  also  the 
legal  estate  as  to  all  the  limitations 
down  to  and  including  the  estate  of 
M. ;  and  therefore  the  estates  limited 
after  6Vs  life  would,  if  taking  effect  as 
by  inheritance  and  not  as  by  purchase, 
coalesce  with  the  life  estate  into  an 
estate  in  tail  male.    And  that 

(2.)  The  said  estates  took  effect  by 
way  of  inheritance,  it  appearing  that 
the  devisor  did  not  intend  that  the 
estate  should  go  over  so  long  as  there 
was  issue  male  of  C;  and  therefore 
the  words  **  heirs  male  of  the  body  " 
must  have  their  technical  effect  as 
words  of  inheritance  (not  of  descrip- 
tion); and  tlic  words  "  who  shall  live 
to  attain  the  age  of  twenty  one  years, 
and  to  his  heirs  and  assigns  for  ever  " 
were  to  be  rejected,  the  particular  in- 
tent thereby  expressed  being  incon- 
sistent with  the  general  intent.  ToUer 
V.  Attwood,  929. 
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3,  Coatition  with  lifeettate, 939.^11^,1 

III.  EiUte  for  life.  | 
Coalition  with  ealate  tail,  9S9.    Ante, ! 

II.  1. 

IV.  Estate :  generally. 

Legal  or  equiuble,  9S9.    Jnti,  II.  1. 

V.  Reiiduary. 

When  it  carriei  a  remainder  in  fee. 

P.,  leiKtl  in  fee,  b;  will  dated  18S1, 
deviled  land  to  W^  without  words  !»)• 
plying  inheritance, "  but  not  to  be  told 


gi<re,  devise  and  bequeath  unto  the 
said  E.  S.  part  of  my  household  goods 
and  chattels,  and  testamentary  estate 
and  eSects,  whatsoeTer  name  and  de- 
nomination, except  my  clock,"  &c. 
[other  personal  chattel*  named),  "which 
I  give  and  bequeath  unto  M.  H. :  and 
the  remainder  of  my  household  goods, 
chattels,  and  testamentary  estate  and 
effects,  I  give,  devise  and  bequeath 
unio  the  said  M.  H.  end  E.  S.,  share 
and  share  alike."  Held  that  the  re- 
siduary clause  passed  the  remainder 
expectant  upon  W.'s  life  estate. 

In  the  entries  in  the  Court  Book  of 
a  manor,  the  proceedings  at  a  Court 
were  headed  as  held  at  a  "^  Court 
Baron  "  of  the  manor.  It  appeared 
that  this  was  the  uiual  form  ol  entry 
for  courts  at  which  both  freehold  and 
customary  tenants  attended ;  nud  that 
udniittances  to  the  copyhold  of  the 
manor  were  granted  at  such  courts. 
Held  sufficient  evidence  that  an  ad- 
niittancc  at  the  Court  in  question  was 
made  at  a  customary  court.  Dor  dcm. 
£iviM  V.  Walker,  38. 

VI.  Leasing  powi 
Com 

VH.  Cons 

I.  What  regard  had  to 
tion,  227.     Ante,  I.  I 


.1.  Rule  where  there  is  properly  pre-  | 
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alleged,  he  proceeds  to  sell,  he  and 
the  landlord  are  liable  tu  trover. 
Hatch  V,  HaU^  10. 

II.  Tender. 

Consequences  of  refusing,  1 0.    Ante^  I. 

III.  Under  justice's  warrant.    Justice  of 
the  Peace. 


DISTURBANCE. 
Of  pew,  284.    Licence,  I. 

DIVERSION. 
Of  highway,  702.    Highway,  III.  1. 

DIVISIBILITY. 

I.  Of  condition  precedent,  91 G.     Con* 
dition,  I.  2. 

II.  Of  pleas,  284.    Licence,  I. 

HI.  Of  judgment,  859.    Deiinite,  I. 

DOCUMENT. 

I.  Public. 

Effect  in  evidence,  9C.     Evidence,  VI. 

II.  Signature. 

By  functionary  ignorant  of  contents, 
Huntley  v.  Donovan,  96. 

DOUBLE  VALUE. 

Action  for,  684.     Landlord  and  Tenant, 
IV.  2. 

DRAINAGE. 
Page  549.     Sewers,  I.  1. 

DUPLEX  QUERELA. 
Page  52.    Appeal,  I, 

DUPLICITY. 
In  pleading,  284.    Licence^  L 


EASEMENT. 
Revocation,  284.    Licence,  I. 

ECCLESIASTICAL  COURT. 

Appellate  jurisdiction. 

Judicial  committee  of  Privy  Council, 
52.     Appeal,  I. 

ECCLESIASTICAL  LAW. 
Pews.    Pew, 

EJECTMENT. 

I.  Lessor  of  plaintifT. 

Objection  that  he  b  suing  without 
proper  authority,  how  available,  105. 
Bmlding  Society,  I.  1. 

II.  In  particular  cases. 

By  trustees  of  Building  Society  against 
member  mortgagor,  103.  Building 
Society,  I.  1. 

ELECTION. 

I.  To  treat  contract  as  open  or  rescinded, 
576.     Contract,  XI.  I, 

II.  Parliamentary.    Bribery, 

III.  Parochial. 

Of  deputies  under  local  act,  671.  Ju- 
risdiction, I.  S. 

ELY  (ISLE  OF). 
Judicial  notice  as  to,  827.  Bridges,  I II.  1 . 

ENLARGEMENT. 
Of  time,  297.     Arbitration,  I. 


ENQUIRY. 


Writ  of. 


By  what  court  and  at  what  stage,  659. 
Detinue,  I. 
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ENTRY. 
By  proper  officer,  756.    Deaih,  1. 1. 

EQUITY. 
Equitable  estate,  9S9.    Devue^  II.  1. 

ERASION. 

From  burgess  list,  775,     Municipal  Cov 
poraiion,  I.  4. 

ERROR. 

I.  Amendment  in  Court  below. 

After  argument  in  error,  957.    De^ 
famaUonf  IV.  1. 

II.  Amendment  in  court  of  error. 

1.  When  not  without  consent,  891. 
Covenant f  VII. 

2.  What  defects  cannot  be  supplied 
against  plaintiff  in  error,  857.  De- 
tinue^  I. 

3.  Remittitur  when  too  late,  859. 
Detinue,  I. 

4.  What  judgment  cannot  be  divided, 
859.     Detinue,  I. 

III.  Judgment  of  reversal. 

1.  When  not  confined  to  part,  891. 
Covenant,  VII. 

2.  Reversal  as  to  part;  where  sentence 
of  successive  terms  of  imprisonment 
on  several  counts,  one  of  which  is 
bad,  974.     Imprisonment,  I.  1 . 

5.  Mistakes  in  favour  of  the  plaintiff 
in  error,  957.     Defamation,  IV.  1. 

IV.  Writ  of  enquiry  not  issued  by  Court 
of  error,  859.    Detinue,  I. 

ESTATE. 
I.  Generally. 

1.  Meaning  of  the  word  in  residuary 
clause,  28.  Devise,  V. 

2.  Legal  or  equitable,  929.  Devise, 
II.  1. 


EVIDENCE. 

5.  By  inheritance  or  by  purdw 
Devise,  II.  1. 

4.  Coalition  of  estates,  929. 
II.  1. 

II.  In  remainder. 

By  what  words   given    in  re 
clause,  28.  Devise^  V. 

III.  Estate  tail. 

Created  by  what  words  in  a  w 
Devise,  II.  1 . 

IV.  Of  spiritual  person. 

How  afiected  by  sequestratioi 
Bishop,  I. 


ESTOPPEL. 

I.  Particular  instances. 

1.  By  recital  in  bond  as  pleac 
Btdl. 

2.  When  not  by  form  of  coe 
569.     Friendly  Society^  I. 

3.  By  electing  to  sue  on  a  con: 
open,  576.  Con/roc/,  XI.  1. 

4.  When  not  by  return  of 
under  a  prior  writ,  1004. 
IV.  1. 

5.  By    former    decision :    cha 
circumstances,  1057.  Poor,  X 

II.  Pleading. 

Distinction    between    a    bar  ; 
estoppel,  297.     Arbitration,  1 

III.  Admissions. 

Evidence  in  contradiction,  87 
ness,  II.  1. 


EVIDENCE. 

I.  Burthen  of  proof. 

1.  Production  of  bill  in  ordei 
cover  interest,  26.  Bills^  XL 

2.  Search  for  persons  likely  1 
heard  of  n  person  not  knon 
Death,  I.  1. 

II.  Grounds  of  admissibility. 

1.  Answer  to  objection  primj 


".  I 
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valid  must  be  stated  at  the  trial. 
Huntley  v.  Dofwvan^  100. 

2.  Judge's  order,  187.    Pott^  X. 

3.  Of  entry  by  public  officer,  756. 
Death^l.  1. 

III.  Relevancy. 

Points  not  directly  touching  the  issue 
on  which  a  party  may  contradict  his 
own  witness,  878.     WUnea,  II.  1. 

IV.  Judicial  proceedings :  verdicts. 

Verdict  inter  alios  on  question  of  right 
of  common,  782.    Deed,  I. 

V.  Documentary :  parol  explanations  of 
deed. 

Preliminary  agreement  not  evidence 
of  what  conveyed,  782.    Deed,  I. 

VI.  Public  documents :  what  are  such. 

Master  of  foreign  vessel's  report  of 
tonnage  how  lar  not  such. 

The  masterof  a  foreign  vessel  arriving 
in  the  port  of  London  delivered  to  the 
Custom  house  officers  a  report  of  the 
burthen  of  his  ship,  and  the  number  of 
his  crew ;  and  it  was  filed  at  the  Cus- 
tom house.  Held,  that  the  provisions 
of  Stat.  8  &  9  Vict.  c.  86.  u.  2,  7,  18. 
did  not  give  this  the  character  of  a 
public  document  so  as  to  make  it  evi- 
dence of  the  burthen  of  the  ship. 

A  certificate  was  produced  from  the 
Custom  house,  where  it  had  been  filed, 
signed  by  a  party  who  certified  that  he 
had  measured  the  vessel,  and  stated 
the  amount  of  the  tonnage. 

Held  (it  not  being  shewn  that  this 
was  an  act  prescribed  by  statute)  that 
the  certificate  could  not  be  received  in 
evidence  as  a  public  dociunent  to  prove 
the  burthen  of  the  ship.  Huntley  v. 
Donovan^  96. 

VII.  Public  documents :  signature. 

Signature  by  a  party  who  does  not 
understand  the  contents.  Huntley 
v.  Donovan^  101. 

VIII.  Public  documents:  how  far  evi« 
dence. 

1.  Not  of  matters  not  prescribed,  96. 
Ante,  VI. 

VOL«  XV.   V.S, 


2.  Custom  house  certificates,  96.  Ante, 
VI. 

5.  Not  restricted  to  matters  within  the 
officer's  personal  knowledge,  756. 
Death,  I.  1. 

IX.  Public  documents  :  parish  books. 

Entries  by  pro|)er  officer  not  restricted 
to  matters  within  his  personal  know- 
ledge, 756.    Death,  I.  1. 

X.  Documentary :  stamping  of  copies. 
What  order  the  judge  cannot  make. 

In  an  action  founded  upon  a  docu- 
ment in  which  both  parties  have  an 
interest,  and  which  was  in  the  posses- 
sion of  one,  but  is  said  by  him  to  have 
been  lost,  a  Judge  cannot  order  that, 
if  such  party  does  not  produce  the 
document  to  be  stamped,  a  copy  duly 
stamped  shall  be  read  in  evidence  at 
the  trial,  and  that  the  original  shall 
not  then  be  produced  on  the  other 
side,  nor  objection  taken  to  the  want 
of  a  stamp  on  the  original. 

The  Court  rescinded  such  an  order, 
afler  it  had  been  enforced  by  the  Judge 
at  Nisi  prius,  and  made  a  rule  of  Court . 
Rankin  v.  Hamilton,  187. 

XI.  Documentary :  old  leases. 

Effect  on  question  as  to  ancient  and 
accustomed  rent,  848.     Codicil, 

XIL  Extrinsic,  to  explain  documentary. 

1.  What  Questions  may  be  asked  to 
explain  toe  meaning  of  a  devise,  227 
Deoite,  I.  1. 

2.  Preliminary  agreement,  782.  Deed, 

XIII.  Admission. 

Evidence  in  contradiction,  878.     Wit" 
nets,  II.  1 . 

XIV.  Declarations  :  of  deceased  tenants 
of  manor. 

1 .  As  to  what  rights,  791.    Manor,  II. 

2.  Knowledge  and  interest,  7  9  l.ilfanor, 
II. 

XV.  Reputation. 

1.  Former  verdict,  782,    Deed,  I. 

A   P 


3.  DeeUratioiu  of  deemed  tenauU  a 
manor  :  u  to  what  rigbu,  791 
Manor,  II. 


XVI.  Id  contradiction. 

'■own  witMU,8T8.  Witnt* 


[i:^'" 


XVII.  Judge'*  order. 
Power  with  reipect  to  the  itainpiDg  i 
document^  IST.    Anli,  X. 

XVUI.  See  alio  WUneu.    Bitt  ^  & 
etpthni. 


EXCEPTIONS. 
BiliofEraeptkni, 


EXECUTION. 

T.  Fieri  fkciaa :  eSbct  of  ^eriff  holdii 
writs  Bt  the  suit  of  aeveral  putiea. 

1.  Available  idzure,  iOM.  Sim 
IV.  1. 

2.  Kim 
Shenf,l 

II.  Fieri  facias;  proper!]' ofgooda  a^zc 

Sheriff  when  not  estopped  from  ihei 
ing  them  not  to  be  die  goods  of  tl 
debtor,  1004.     Shenf,  IV.  I . 

ill.  Sequestration.    Seqaalmtion. 


n  county  court.   Com 


VI.  Indemnity  bj  creditor. 


FREEHOLD. 


QENBRALITY. 
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Assumpsit  on  defendant's  ^uanwtee 
for  a  debt  due  6roni  &  to  pUutilT;  the 
promise  alleged  being  that,  if  plaintiff 
would  gif  e  S.  a  written  ackaowlec^- 
ment  that  plaintiff  had  no  l^gal  clairo 
on  8,f  defendant  would  be  anfwerable 
for  the  amount;  with  an  averment 
that  pbuntiff  wrote  and  sent  such  ac- 
knowledgment to  S,  Plea,  that  S. 
was  a  tnulerwitliin  the  Bankrupt  Acts, 
and  a  prisoner  in  execution  for  debt, 
owing  300/.  and  upwards,  and  was 
desirous  of  petitioning,  the  Court  of 
Bankruptcy  for  an  interim  order  of 
protection  under  stat.  7  &  8  Wid.  e,  96. 
f.  6.,  and,  in  support  of  such  petition, 
of  ikisely  representing  himselr  to  the 
Court  as  owing  less  than  300/.;  and 
that  defendant,  at  the  request  of  Smithy 
gave  the  guarantee  above  stated,  with 
the  intent,  on  the  part  of  Smith  and 
defendant,  that  Smth  should  be  the 
better  able  falsely  to  make  such  re- 
presentation;  averment,  that  plaintiff 
knew  the  corrupt  purpose  for  which 
the  guarantee  was  given,  and,  with 
such  knowledge,  accepted  it,  and  as- 
sented to  write  the  acknowledgment  for 
the  purpose  of  aiding  Snaih  in  making 
the  false  representation,  &c.  Replica- 
tion De  injuria. 

Held,  on  proof  of  the  facts  pleaded, 
and  that  plaintiff's  acknowledgment 
was  not  a  release  under  seal. 

That  defendant  was  entitled  to  a 
verdict  on  the  evidence. 

And.  that  plmntiffwas  not  entitled 
to  judgment  non  obstante  veredicto. 
CUet  V.  Slrick^  2. 

n.  Effect  of  seizure  undei*  fraudulent 
judgment  in  action  by  second  execu- 
tion creditor  against  sheriff  1004. 
Sheriff,  IV.  1. 


FREEHOLD. 

Amotion    from    freehold    office,    513. 
Charutcr. 


FRIENDLY  SOCIETY. 

I.  Change  in  rules. 
Effect  of  the  change  being  invafid. 


The  rules  of  a  Friendlv  Society, 
established  in  1817,  were  duly  made 
and  confirmed  at  Quarter  Sessions  under 
Stat.  33  G.  3.  c.  54.  Afterwards  some 
new  rules  were  made ;  but  they  were 
neither  made  nor  confirmed  in  the 
manner  required  by  lect.  3  of  the  sta- 
tute. One  of  such  new  rules  altered 
the  amount  of  entrance  money,  and 
another  the  amount  of  weekly  allow- 
ance to  sick  members.  A  sick  member, 
who  had  entered  the  Society  since  the 
making  of  the  new  rules,  and  had  oc- 
casionally received,  relief  under  them, 
summoned  the  stewards  to  petty  sessions 
for  non-payment  of  a  weekly  allowance 
under  the  new  rules.  The  justices 
dismissed  the  complaint  on  the  ground 
that  the  old  rules  had  been  abandoned, 
and  that  the  new  rules  were  void,  and 
that  the  Society,  therefore,  was  no 
longer  within  the  statute  so  as  to  give 
the  justices  jurisdiction. 

Held,  that,  the  new  rules  being  void, 
the  old  rules  were  not  affected  by 
them,  and  that  the  justices  had  juris- 
diction to  order  payment  of  a  weekly 
allowance  under  the  old  rules:  and 
this,  though  the  specific  claim  made 
by  the  summons  was  under  the  new 
rules :  and  the  Court  made  a  rule  ab- 
solute, under  stat.  11  &  12  Vict,  c,  44. 
8.  5.,  requiring  them  to  hear  and  de- 
termine the  case.  Regma  v.  Cotton, 
569. 

n.  Jurisdiction  of  justices. 

Notwithstanding  adoption  of  new  rules 
that  are  void,  569,    Ante,  I. 

HL  Arbitration  clause. 

To  what  disputes  it  does  not  refer, 
103.     Budding  Society,  L  1. 

GENERAL  ISSUE. 

L  What  put  in  issue  by  non  assumpsit 
pleaded  to  Indebitatus  count  for  ser- 
vices, 576.    Contract,  XI.  1. 

n.  Under  nunquam  indebitatus,  129. 
Bitkop,  I. 


GENERALITY. 

In  pleading.    Pleading. 
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GENERAL  WORDS- 
Page 724.    Coalt*  735.    Deed,lL 

;  GOODS. 
Sale  of,  428.    Vendorty  V.  1. 

GOVERNMENT. 
ExecutiFe,  446.    Prohibition^  L  1. 

GUARANTEE. 

When  giren  for  a  fraudulent  purpose,  2. 
Fraud,l. 

HABEAS  CORPUS. 

Motion  for  by  wife.     Ex  parte  Cobbetif 
181  n. 

HEIR. 

Effect  of  the  words  '^  heirs  male  of  the 
body/'  929.     Devite,  II.  1. 

HERIOT. 
Ancient  and  accustomed,  848.    Codicil. 


HIGHWAY. 


I.  What  is. 


1.  Turnpike   road  under  temporary 
act. 

Indictment  against  a  township  Qj" 
able  by  prescription)  for  not  repairing 
a  road,  aescribed  as  a  common  Queen's 
highway.    Plea :  Not  Guilty. 

The  road  was  made  by  trustees  under 
a  local  turnpike  act,  which  was  to  be 
in  operation  for  twenty-one  years,  and 
which  would  have  expired  before  the 
bill  was  found,  had  it  not  been  kept  in 
force  by  temporary  Continuation  Acts. 
On  the  trial,  it  was  admitted  that  the 
road  was  out  of  repair,  and  had  been 
opened  and  used  for  many  years;  but 
the  township  contended  that  they  were 


highway; 

not  liable  to  repair  a  temponry  t 
pike  road  at  all;  or,  if  they  were, 
there  was  a  Tariance  between  tliei 
as  to  the  natoie  of  the  road  and 
allmtion  in  the  inifictaient; 
evictence,  that  the  tniiteei  bad  i 
put  the  road  in  good  repair,  or  pro 
fenced  or  finished  it,  was  teoderei 
'  rejected  as  immaterial. 

Held,  1.  That  the  road,  at  ki 
long  as  the  act  continoed  in  kiroi 
a  coounon  Queen's  higbwaj^,  an 
properiy  descrSied  as  such  in  th 
dictroent.  2.  That  the  townsfai| 
liable  to  repair  it.  And,  3.  Tha 
evidence  tendered  was  immarfff 
being  admitted  that  the  road  bad 
opemsd  and  lon^  used  de  fiicto  thr 
out  the  whole  une.  JUgkm  t.  I 
merCf  689. 

2.  Requisite  state  of  completcDeiii 
Ante,  I. 

II.  Dedication. 

Efibct  of  dedication  without  the  stat 
notices. 

If  a  road  has  been  dedicated  t 
public  and  used,  but  the  necc 
steps  have  not  been  taken,  fays 
&C.,  under  Stat.  5 &6  ^•4.c.5ai 
to  make  it  repairable  by  the  p 
it  is  still  a  hignway  in  other  re^ 
and  an  action  is  maintainable  w 
structing  it  to  the  plaintifPs  dai 
EobertiY.  HmU,  17. 

III.  Diversion. 

1.  Delegation  of  discretion  to 
veyors. 

Mandamus  to  remove  obstnic 
on  a  highway.  Return,  shewing 
proceedings  were  taken  under 
5  &  6  FT.  4.  c.  50.  for  diverting 
highway ;  that  two  justices  viewe 
highway  and  the  proposed  new 
way,  and  certified  under  s.  85.  that 
had  done  so,  and  that  the  proj 
highway  was  more  commodious  t 
public,  which  certificate  was  lai 
fore  the  Quarter  Sessions:  thi 
appeal  was  made :  andtheprocec 
were  regular  up  to  the  order  o 
Quarter  Sesaons :  that  the  onk 
rected  the  surveyors  to  stop  th 
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highway,  and,  before  doing  so,  to  make 
the  new  one,  and  in  doing  this  not  to 
pull  down  any  bouse  or  building,  or 
take  away  the  ground  of  any  yard, 
&c.  The  return  then  shewed  that  the 
proposed  line  passed  over  a  building 
and  a  ^  yard,  and  that  the  surveyors 
honk  fide  made  the  new  line  as  near 
to  the  line  as  could  be  without  pulling 
down  the  building  and  taking  the  yard, 
and  then  stopped  up  the  oicTway.  On 
demurrer. 

Held,  that  either  the  order  of  Quar- 
ter Sessions  was  bad,  as  delegating  to 
the  surveyors  a  discretion  as  to  the 
line  of  new  highway  to  be  made :  or, 
if  the  words  to  this  purport  were  re- 
jected, it  did  not  appear  that  the  order 
was  obeyed :  Ana  that  the  old  high- 
way was  not  shewn  to  have  been  ef- 
fectually stopped.  Begina  v.  iS^eio- 
market  RaHwatf  Company,  702. 

2.  Old  highway  when  not  effectually 
stopped,  702.    Ante,  1. 

3.  Prohibition  of  pulling  down  build- 
ings, 702.      AlUCy  1. 

IV.  Obstruction. 

1.  Action  for,  though  the  highway  not 
repairable  by  pansh,  17.    Ante,  H. 

2.  In  obedience  to  a  bad  order  for  di- 
version, 702.    Ante,  III.  1. 

5.  Mandamus  to  remove,  702.    Ante, 
III.  1. 


V.  Turnpike. 

1.  Under  temporary  act,  689.    Ante, 
I.  1. 

8.  When  sufficiently  made,  689.  Ante, 
I.  1. 

3.  Omission  to  complete  fences,  689. 
Ante^  I.  1. 

4.  How  described  in  indictment,  689. 
Ante,  I.  1. 

VI.  Liability  of  district  to  repair. 

1.  Turnpike  road,  689.    Ant^,  1. 1. 

2.  Bridges,  815.    Bridges,  I.  1. 

J.  Highway  for  benefit  of  corporation 
or  private  individual,  827.  Bruges, 
III.  1. 


4.  Omusion  of  noUces  on  dedication, 
17.    Ante,  IL 

VII.  Pleading. 

Turnpike  road  under  temporary  act, 
how  described,  689.    Ante,  I.  1. 

VIII.  Evidence. 

Of  turnpike  road  having  been  com- 
pleted so  as  to  become  a  highway, 
689.     Ante,  I.  1. 


HOUR. 
Page  684.    Landlord  and  Tenant,  IV. 

HUSBAND  AND  WIFE. 
Baron  and  Feme, 

IDENTITY. 

Of  causes  of  action  in  different  counts. 
How  pleaded,  584.    BUlt,  V. 

ILLEGALITY. 

L  Particular  instances. 

1.  Of  guarantee  given  for  purpose  of 
imposing  upon  Court,  2.    Fraud,  I. 

2.  Scheme  in  nature  of  a  lottery;  in 
Reginav.  fVhilmarth,  615. 

5.  Objection  that  the  rules  of  a  society 
are  a  colourable  cloak  for  usury, 
how  to  be  taken,  103.  Building 
Society,  1. 1. 

II.  See  also  page  460. .  Covenant,  II.  1. 
521.  Company,  I.  1. 

ILLEGITIMATE  CHILD. 
Boitard. 

IMPLICATION. 

Of  authority. 
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IMPOSSIBIUTV. 


IMPOSSIfflLlTY. 
.  By  act  or  God,  88.    Batlard. 


IMPRISONMENT. 
L  Sentence. 

1 .  Succeiure  lenos  on  ttteni  conni 
Judgment  was  given  that  on  eat 

of  four  counti  of  en  mformation  ct 
defendant  be  impritoned ;  on  the  fir 
count  "  for  the  space  of  two  monti 
now  next  enauins;"  on  tbe  lecot 
count,  "for  the  further  ipace  of  tn 
months,  to  be  computed  from  and  afti 
the  end  and  expiration  of  hii  imprisoi 
ment"  for  the  offence  mentioned 
the  fint  count;  on  tbe  third  cour 
for  the  further  space  of  two  montti 
to  be  computed  in  Mice  manner  fro 
the  end  of  the  impriionment  on  tl 
second  count ;  and  on  the  four 
count,  for  the  further  space  of  t« 
monlhi,  to  be  computed  in  like  nun 
ner  from  the  end  of  the  impriionme 
on  the  third  count.  The  third  cou: 
wns  adjudged  on  error  to  be  inniS 
cient.  Held  that  the  lentence  od  tl 
fourth  count  was  not  thereby  invali 
ated,  and  that  the  impriionnient  on 
was  to  be  computed  from  the  end 
the  imprisonment  on  the  second  cour 
Gregory  v.  The  Queen,  974. 

2.  Direction  as  to  clatsification,  9i 
Defamation,  IV.  I. 


By  detajner,  until  return  of  diitn 
warrant,  266.    Action,  VII. 


INDORSEBIENT. 

Costs  of  civil  officer  prosecuting,  1060. 
Catis,  III. 

V.  Pleas  and  subsequent  proceedings. 

1.  Retraxit,  957.    Dqfamation^  IV.  1. 

3.  Judgment  on  several  counts,  957. 
Defamation^  IV.  1.  974.  ImpritaH' 
metU,  1. 1. 

3.  Amendment  after  argument  in  er- 
ror, 957.    DefamaHon^  IV.  1. 

V.  Costs. 
Defendant's  costs  under  stat.  6  &  7 
Viet.  c.  96.   f.  8.,  1077.      Drfama" 


INTEREST. 


INSOLVENT  DEBTOR. 
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INDORSEMENT. 


BUU. 


Debtor. 


INSURANCE. 


INFLUENCE. 
Undue,  460.    Covenant^  II.  1» 

INFORMATION. 
Criminal.    CriminallnformaHon. 

INHERITANCE. 

Estate  taking  effect  by  way  of,  929.  Dr- 
me^  II.  1. 

INNUENDO. 
Page  957.    Dtfamaiion,lV.  I. 

INQUISITION. 

In  compensation  cases,  446,      ProhUfi- 
tion^  I.  1. 

INSENSIBILITY. 
Page  682.    AffidavU,  I.  I. 

INSOLVENCY. 

Effect  as  a  disqualification,  1 76.    County 
Court,  I.  1. 


I.  Time  policy. 
Proximate    cause  of  loss  within  the 
period,  649.    Abandonment,  I. 

IL  Loss:  actual  or  constructive. 

Difierence  as  to  the  necessity  for  no- 
tice of  abandonment,  649.  Aban- 
donment, I. 

III.  Loss:  total  or  partial. 

What  is  not  a  total  loss,  649.  Aban- 
donment, I. 

IV.  Recovery  for  partial  when  followed 
by  a  total  loss,  for  which  the  in- 
surers were  not  liable,  649.  Aban* 
donment,  I. 

V.  Abandonment. 

Notice  when  necessary,  649.  Aban- 
ment,  I. 

VI.  Sale  by  master. 

When  not  justified,  649.  Abandon- 
ment,!. 

VII.  Merger. 

Of  partial  in  total  loss,  649.  Abandon- 
ment,  I. 

VIII.  On  lives. 

What  is  not,  460.    Covenant,  II.  1. 

INTENDMENT. 
In  construing  pleadings,  76.    Bml, 

INTEREST. 

L  Of  persons. 

1.  Of  persons  making  statements  ten- 
dered as  evidence  of  reputation, 
791.     Manor,  II. 

8.  Insurable,  460,  475.  Covenant,  II. 
1. 

IL  Of  money. 
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1.  On  bills  :  practice  as  to  production, 
26.    BUls,  XL  1. 

2.  Omission  to  plead  to,  when  ininuif- 
terial,  Parket  v.  Smith,  309, 


INTERPLEADER. 

L  Generally. 

J .  Distinction  where  the  possession  is 
or  is  not  with  the  intervention  of  a 
contract,  1081.     Auctioneer, 

2.  Waiver  of  right,  205.  Declaration^ 
Ll. 

IL  Security  for  costs. 

When  required  from  stakeholder,  1081. 
Auctioneer^  1081. 

in.  Costs  of  application. 

When  'refused  to  stakeholder,  1081. 
Auctioneer,  1081. 

IV.  In  county  court.    Counttf  Court. 

JOINDER. 

Of  defendants. 
Collusive,  540.    Patent^  I. 

JOINT  STOCK  COMPANY. 
Company, 

JUDGE. 

I.  What  orders  he  may  make. 

With  respect  to  the  production  of 
documents  to  be  stamped,  187. 
Evidence,  X. 

II.  Order  of  setting  aside. 

After  it  has  been  enforced  at  Nisi  Prius, 
187.     Evidence^  X. 

JUDGiMENT. 

I.  In  rem. 

What  is  not,  775.  Municipai  Cor* 
poration,  I.  4. 

II.  Final  or  interlocutory. 

What  is  final  judgment,  859.  Dc 
iinuc,  I, 


JURISDICTION. 

IlL  By  retraxit. 

What  a  suffident  confessioD,  957. 1 
f amotion,  IV.  1. 

IV.  On  several  counts. 

1.  How  framed  so  as  to  meet  the  p 
sibility  of  some  count  beii^  b 
957.    Defamation^  IV.  1. 

2.  Several  terms  of  imprisonment. 

Where  one  count  bad,  974.  Itq 
ionmeni,  I.  I. 

V.  Directions  forming  no  part  of 
judgment. 

As  to  class  of  imprisonment,  S 
Defamation,  IV.  1. 

VI.  Defects  in. 

When  not  remediable  in  court  of  er 
859.    Detinue^  I. 

VII.  Remittitur. 

When  it  may  be  entered,  859.    . 
Hnue,  I. 

VIII.  Reversal  in  error. 

When  not  confined  to  part,  8 
Covenant,  VIL  1. 

JUDiaAL  NOTICE. 
Page  887.    Bridges,  III.  1. 

JURAT. 
Of  affidavit :  time,  682.     Affidavit^  1. 1 

JURISDICTION. 

I.  Generally. 

1.  What  an  act  of,  129.    B'ukop^  I. 

2.  What  is  an  exercise  of  jurisdictic 

By  a  private  act.  Deputies  are  to 
elected  by  the  freemen  of  L. ;  and 
the  election  of  any  Deputy  is  disput 
the  Deputies  are  to  decide  at  tft 
next  meeting  on  the  validity  of  i 
election;  before  which  meeting,  i 
party  questioning  the  right  of  the 
ting  Deputy  is  to  ^ve  or  ddiver  fi 
days'  notice  in  writing  unto  such  1 
puty. 


JURISDICTION. 
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A*  and  B,  were  elected  Deputies; 
and  their  elections  were  disputed.  At 
the  next  meeting  of  the  Deputies, 
evidence  was  given  that  notice  was  left 
in  due  time  with  A*s  wife.  The  De- 
puties decided  that  personal  service 
was  requisite  }and  retused  to  enquire 
further  into  ^/s  election.  Evidence 
was  given  of  personal  service  on  B.  in 
due  time.  Tne  Deputies  decided  that 
there  had  not  in  hct  been  service 
on  B, :  and  refused  to  enquire  further 
into  J9.'s  election. 

On  motion,  in  each  case,  for  a  man- 
damus to  the  Deputies  to  hear  and 
decide  on  the  merits  of  the  election : 

Held,  that,  the  Deputies  having,  in 
il.'s  case,  erroneously  decided  that  per- 
,  sonal  service  was  a  preliminary  to  ex- 
ercising their  jurisdiction,  what  they 
had  done  was  a  refusal  to  exercise  the 
jurisdiction;  and  the  rule  was  made 
absolute.    But 

Held,  that  in  j9.'s  case  the  Deputies 
had  exercised  their  jurisdiction  by  de- 
ciding on  the  fact  whether  notice  was 
given  or  not ;  and  the  rule  was  dis- 
charged. Begma  v.  Leicetter^  Depu- 
ties of  freemen,  671. 

J.  What  decision  is  a  refusal  to  ex- 
ercise jurisdiction,  67 1 .    Ani^,  S. 

II.  Concurrent,  144.     County  Courts  IV. 
Poor, 

III.  Of  visitor,  515.    Chorkter, 

IV.  Conclusiveness  of  decision. 

1.  Dismissal  for  inability,  476.  Ck>unttf 
Courts  I.  1 . 

8.  Accordingly^as  it  is  or  is  not  an  ex- 
ercise of  jurisdiction,  671.  Anti,L 
2. 

5.  Erasure  from  burgess  list  not  a 
judgment  in  rem,  775.  Mttmcipal 
Corporation,  I.  4. 

V.  Want  of:  consequences. 

Prohibition  after  sentence,  52, 64.  Ap- 
peal,  I. 

VI.  What  objections  do  not  shew  want 
of  jurisdiction. 

1.  Insufficient  notice,  when,  ISl.  Con- 
viction,  III.  1. 


2.  No  proof  of  notice,  121 .  Conviction, 
III.  1. 

3.  No  evidence  of  facts  charged,  121. 
Conviction,  III.  1.  446.  Prohibit 
tion,  I.  1. 

VII.  Excess  of.    Justice  of  the  Peace. 
Prohibition. 


JURY. 

I.  Objection  to  juror. 
Under  Lands  Clauses  Act,  486.    Plea, 

n. 

III.  Question  for. 

1.  Which  of  several  old  leases  contains 
the  ancient  and  accustomed  rent, 
848.     CodkU, 

2.  Whether  rules  of  society  are  a 
colourable  cloak  for  usury,  103. 
Building  Society y  I.  1. 

5.  Acceptance  of  goods,  442  n.  Ven- 
dors, V.  3, 

III.  In  compensation  cases,  404.    Com- 
pensation,  II. 


JUSTICE  OF  THE  PEACE. 

I.  Jurisdiction :  generally. 

1.  What  objections  do  not  go  to,  121. 
Conviction,  III.  1. 

2.  Second  application  on  change  of 
circumstances,  1037.  Poor,  XVII.  i. 

II.  Jurisdiction  :  in  particular  instances. 

1.  Over  Friendly  Society  after  illegal 
change  in  rule,  569.  Friendly  So- 
ciety, I. 

2.  County  justices  acting  for  boroughs, 
1071.    Poor,  XV. 

III.  Excess  of  jurisdiction. 

1.  Warrant  to  levy  costs  not  adiudced. 
266.  Action,  VII.    .  J    b    » 

2.  Detainer  until  return  of  distress 
warrant  not  returnable  on  a  day 
certain,  266.    Action,  VII. 

3.  See  also  446.    Prohibition,  I.  ]. 


IV.  Power*  :  in  particnlar  iDttaoco. 
1.  To  preMnt  bridge  for  nonrepau 
813.    Bridgc*,l.  1. 


V.  Cotl«  on  proceedings  before  jiuticet. 

Wiien  they  cannot  be  levied  unlet 
adjudged  and  Mcertained  in  the  con 
viction,  966.    AeHim,  VII. 

VI.  DiitreM  warrant. 

1.  For  coitt  not  adjudsed  in  cod 
viction,  266.    AdioH,  VII. 


Action,  ^I. 
IX.  See  alio  JUelnpoUaa  FoKcr.    Sa 


KNOWLEDGE. 

I.  By  partie*  whoae  declBrBiioni  an 
tendered  in  evidence  of  reputation 
791.     JManor.II. 

II.  By  public  ofiicer  making  statutor 
entrie«,T56.    Death,  l.l. 


LANDLORD  AND  TENANT, 

I.  Relation  how  constituted. 

1.  Parol  demise  within  repealed  act 

7   ft  8   rW.  c.  76.  *.  4.,  257.  Port 
III.  ]. 

3,  Lease  under  powers.    Power. 

II.  Renewal. 

Effect  of  covenant  or  stiputatious  for 


III.  Tenanej  firom  j'ear  to  year. 


LANDLORD  AND  TENANT. 


LbASE* 
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over  after  notice  to  quit,  is  not  sap- 
ported  by  a  notice  that  the  landlord 
requires  the  tenant  to  give  np  pos- 
session at  twelve  at  noon  on  &c.  (the 
day  when  the  tenancy  was  detennin- 
abie)»  at  which  time  the  landlord  will 
attend  to  receive  the  keys  and  rent, 
and  that,  in  the  event  of  the  tenant 
not  io  iurrendermg^  the  landlord  will 
demand  7«.  daily  rent  (a  rent  more 
than  double  the  original  rate  of  rent) 
till  he  can  obtain  l^al  possession. 

For  the  requisition  to  deliver  up 
the  premises  at  noon  is  premature, 
and  insufficient  as  a  notice  to  deter- 
mine the  tenancy. 

Although  a  notice  to  quit,  when  re- 
gular, operates  also  as  a  demand  of 
possession  under  the  statute  without  a 
more  specific  demand,  SemHe^  that  a 
notice  having  the  above  defect  is  not 
equivalent  to  a  demand.  Page  v. 
Aoore,  684. 

3.  By  notice  under  proviso  on  per- 
formance of  covenants:  pleading: 
condition  precedent,  891.  Covenant* 

vn. 

V.  Notice  to  quit :  contents. 

Bad  for  fixing  too  early  an  hour  on 
the  last  day,  684.     Ante,  IV.  2. 

VL  Notice  to  quit :  operation. 

When  it  does  not  operate  as  a  de- 
mand of  possession,  684.  Anti,  IV.  2. 

VIL  Notice  to  quit:  when  not  necessary, 

1.  Occupation  under  agreement  for  a 
definite  term  operating  as  a  tenancy 
from  year  to  year,  257.  Ante,  III.  1. 

2.  Occupation  under  a  demise  within 
repealed  act  7  &  8  Vtct.  c.  76.  i.  4,, 
257.     Ante,  III,  1. 

VIII.  Holding  over. 

Action  for  double  value,  684.  AntL 
IV.  2. 

IX.  Repairs. 

Agreement  by  tenant  to  repur  pre- 
mises being  first  put  into  repair  by 
landlord,  916.    Condition,  I.  2. 

X.  Landlord's    reme<fies:    distress   for 
rent.    Dittreu. 


I 


XI.  Landlord's  remedies :  action  for  use 
and  occupation. 

1.  What    defence    admissible    under 
nunquam  indebitatus,  129.  Bishop,  L 

2.  Effect  of  sequestration,  1 29.  Bithop,L 

XII.  Landlord's  remedies :    action  for 
double  value. 

Notice  to  quit,  and  demand  of  pos- 
session, 684.  Anti,  IV.  2. 

Xin.  Tenant's  remedies :  assumpsit. 

For  breach  of  agreement  to  renew, 
257.    Anti^  111,  1. 

XIV.  Tenant's  remedies  :  suit  in  equity. 

For  specific  performance  of  agreement 
to  renew,  257.    Ant},  III.  1. 

LANDS  CLAUSES. 
Consolidation  act,  634.  Company,  XII. 


LAND  REVENUE. 

Office  of  records  and  enrolments,  446. 
Prohibition,  I.  1. 


LARCENY. 

Rights  of  owner. 

Where  there  is  no  order  for  restitu- 
tion. 

By  Stat.  7  &  8  G,  4,  c.  29.  i.  57. 
the  property  in  a  stolen  chattle  re- 
vests in  the  owner  on  conviction  of 
the  thief,  and  the  owner  may  maintain 
trover  for  it,  though  there  has  been  no 
order  for  restitution.  Scattergood  y, 
Silvester,  506. 


LEASE. 

I.  For  lives. 

Evidence  of  death  of  cestui  qui  vie, 
756.    Death,  I.  1. 

II.  Under  powers.    Power, 

III.  Grenerally:  see  Landiord  and  Tenant* 


1148    LEAVE  AND  LICENCE. 
LEAVE  AND  LICENCE. 

LEGAL  ESTATE. 
Page  929,     neviie,  U.  \. 

LEVEL. 
DraJDBge,  549.    Setvert,  1. 1. 


t^  Effect  of  payment  hy  one  after  actioai 
brought  asajnit  teieral,  533,  Aelim, 
VI.  I. 


Caie  for  ditturtnng  the  poweuion  of 
B  pew  on  the  lit  January  and  on 
diven  days  and  times,  &c.  Pleai: 
5.  Lea?e  and  licence.  4.  An  agree- 
ment by  plaintifT  with  defendant  and 
J.,  then  being  churchwardeoi,  that 
defendant  and  A.  should  make  a  par- 
tition and  divide  the  pew  into  two 
uneaual  pews,  and  that  ihe  church- 
warden* for  the  time  bein^  should 
have  licence  to  place  paritbtooen  in 
the  lesser  of  them ;  that  the  defendant 
end  A.  did,  at  their  expense,  lo  divide 
the  pew,  and  did  place  pariahionert  in 
the  pew,  which  are  the  grievances  &c. : 
Itcplication  to  bo  much  of  3rd  plea  as 
relates  to  grievances  prior  to  8th  Fti- 
"-  ■-■--'  eoncludine  to  the 
o  much  01  3d  plea 
xn  after  Bth  Fei- 

_,,  .    of  the   licence. 

Verification.      To  ao  much  of  the  1th 
plea  as  relates  to  grievance*  before 


LIMITATION. 


MANDAMUS. 
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II.  Estate,  939.   Devise,  II.  1. 

in.  Wagering  policy,  460.  Coverumi,  IL 
1. 


UMITATION. 

I.  or  actions :  stat.  21  Jac.  1.  c.  16.  «.  5. 
Effect  as  to  set-off. 

In  cases  under  81  Jac,  1.  c.  16*  s.5. 
the  Statute  of  Limitations  is  a  bar  to 
a  set-ofl^  if  the  six  years  have  expired 
before  the  action  is  brought. 

Thereforei  when,  to  a  plea  of  set-ofi^ 
plaintiff*  replied  that  the  cause  of  set- 
off* did  not  accrue  within  six  years  of 
the  commencement  of  the  suit  or  the 
pleadine  of  the  plea,  the  replication 
was  held  bad  on  special  demurrer. 
Waiker  t.  CSemenii,  1046. 


LUNATIC. 


Criminal. 


II.  Replication  of,  to  pleaof  setofl^  1046. 
ArUCi  I. 


LIS  PENDENS. 

I.  Whether  it  is  matter  in  pus  or  of  re- 
cord, 84.    Abatement,  I.  1. 

II.  Pleading,  84.   Abatement^  1. 1. 


LITIGATION. 

Opposing  bill  before   parliament,  549. 
Sewers^  L  1. 


LOAN. 

By  building  society,  103. 
Building  tocietif,  L  1. 

LONDON. 

Regulations  on  delivery  of  coals,  724^ 
Coals. 

LOSS. 

Of  insured  ship,  649.   Abandonment^  L 


Maintenance   and   settlement,   1025. 
Poor,  XVUI.  I. 


MAINTENANCE. 
Grant  of  pretensed  titles,  460.   Covenant, 

n.  1. 


MANDAMUS. 

I.  When  it  lies. 

1.  To  Commissioners  of  Sewers  to 
make  rate  for  costs,  549.  Setvers, 
Ll. 

2.  Whether  to  Commissioners  of  Sewers 
to  oppose  bill  injurious  to  level,  549. 
Sewers,  L  1. 

5»  To  company  to  summon  jury  after 
expiration  of  compulsory  powers, 
654.    Company,  XII. 

4.  To  deputies  under  local  act  to  de- 
cide on  disputed  elections,  671. 
Jttrisdiction,  1.  2. 

5.  To  remove  obstruction  on  a  high- 
way, 702.    Highway,  IIL  1. 

6.  To  public  officers  acting  for  the 
Crown,  761. 767.  Compensatum^  1. 1. 

7.  To  company  to  take  up  award  under 
Lands  (Jlauses  Consolidation  Act, 
1045.     Company,  XIV.  1. 

8.  To  r^strar  of  deeds  to  register 
memorial,  976.    RegjistraHon,  1. 1. 

II.  When  it  does  not  lie. 

1.  Where  remedy  is  by  application  to 
visitor,  515.    Chorister, 

2.  To  renter  deed  of  Joint  Stock  Com- 
pany established  not  for  commercial 
purposes  or  purposes  of  profit,  600. 
Company,  III.  1. 

3.  To  enforce  quasi  contract  by  public 
commissionen,  761.  Compensation, 
Ll. 

IIL  When  refused. 


To  undo  m  ut  already  done,  9S. 


MANOR. 

I.  Couttt. 
Court  baron,  88.    Deaif,  V. 

II.  Wattes  belon^og  to :  evidence. 
DecloTHtioni  of  commonen  wben  not 

evidence. 

On  an  iuue,  whether  doie  C.  wai 
or  wu  not  plaintifl^a  dote,  the  fol- 
lowing eridence  wot  rejected. 

That  the  close  was  within  the  manoi 
of  0. ;  and  plaiDtiS|  b^  leate  from  the 
lord,  wai  poueued  of  the  manor  and 
all  ttie  common  and  waste  lands  within 
the  same  i  that  M.  was  imuMmorinlly 
common  and  waste  of  and  in  the  ma- 
nor, and  of  great  extent :  that,  adjoin 
ing  to  and  surrounding  St.,  and  withii 
the  manor,  were  and  immemoriHllf  had 
been  "  very  many  distinct  mesauages 
lands  and  tenements,  levenlly  helaof 
the  same  manor  by  Beveral  tenants 
thereof,  respectively,  wbich  said  te- 
nants, for  the  time  being,  of  the  said 
messuages,**  &c.,  "  respectively  had,  in 
respect  thereof,  severally  and  respect- 
ively, always  had,  exercised  and  en< 
joyed,  and  been  entitled  to  have,"  &c., 
"  rights  of  common  for  all  their  com- 
monable cattle  in,  upon  and  through- 
out M. ; "  and  that,  ante  litem  motam, 
certain  of  such  tenants,  deceased,  well 
acquainted  with  M.  and  Its  ndgbbour- 
hood,  and  the  manor,  and  who,  **  as 
such  tenants,"  had  always  had,  ftc, 
and  been  entitled  to  have,  &c.,  such 
rights  of  common,  did,  while  they  were 
such  tenants,  and  were  in  the  exerdse 
&c.,  and  BO  entitled,  declare  that  C. 
was  parcel  of  M.,  and  waste  of  the 


rightly  rejected,  for  that  tbe  rights  to 


MAXIM& 
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MAXIMS. 

I.  Cootemporanea  expontio  est  opdma, 
52.    Appeal^  I. 

II.  Falsa  demonstratio  non  nocety  227. 

III.  Omoia  pnesumuntur  rit^  esse  acta, 
75.    Bml. 

rV.  Proxima  causa  non  secunda  specta- 
tiir,  649.    Abandonment^  I. 

V.  Quando  aliquid  mandator  mandatur 
et  omne  per  quod  pervenitur  ad  illud, 
1043.    Company t  XIV.  1. 

VI.  Quodlibet  accessorium  sequitur  na- 
turam  sui  principalis.  Parket  v.  Sndth, 
309. 

VII.  Ut  res  magis  valeat  quam  pereat, 
813,  824.     Bridges,  I.  1. 

VIII.  Verba  relata  inesse  videntur,  976. 
RegulraHon,  I.  1. 


MAYOR. 
Page  33.    Municipal  Corporation^  I.  1. 

MEMORANDA. 

^ages  1,  986. 

MEMORANDUM. 

Requiring  a  stamp,  722.    Stamp,  1. 1074. 
Stamp,  II.  1. 

MEMORIAL. 
For  registration  of  deed,  976.    Regjutra* 

iiOTly  I.  1. 

MERGER. 
I.  Of  simple  contract  in  specialty,  20. 


umpi 
.VI. 


BUlt, 

II.  Of  partial  in  total  loss,  649.    Aban- 
donment,  I. 


METROPOLITAN  POLICE. 

Proceeding  before  justices. 
Within  what  time,  249.    Poor,  II. 

MIDDLESEX. 

Regbtration  of  deeds  in,  976.    Registrar 
Oon^  L  I. 

MISBEHAVIOUR. 

Ofofficer  of  county  court,  476.    County 
Court,  L  1. 

MISDIRECTION. 

In  compensation  cases,  446.    Prohibition, 
Ll. 

MISTAKE. 

When  it  does  not  affect  the  validity  of  a 
notice,  1071.    Poor,XY, 

MONEY  HAD  AND  RECEIVED. 
Action  for. 

To  recover  depout  on  title  not  being 
made  out  as  bargained  for,  155. 
Vendors,  I.  1. 

MORTGAGE. 

I.  In  particular  instances. 

1.  By  member  of  building  society  to 
the  trustees,  105.  Building  Society, 
L  1. 

2.  Appropriation  and  acceptance  of 
shares  subject  to  agreement  to  grant 
mortgage  debentures,  521.  Com- 
pany, I.  1. 

3.  Agreement  to  mortgage  .as  soon  as 
it  shall  be  legal  so  to  do,  521.  Com- 
pany,  I.  1. 

I II.  Acts  of  mortgagor. 


Whtct  after  further  mortMge, 

IBS 

III.  Mortgagee. 

Ricfats  of  tuccefai 

n  mortgagee*, 

IBS 

IV.  Power  of  Mle  :  conditioiu. 


3,  Wu*er  ofnotice  by  mortgagor  afte 
further  mortgage,  1 55.  tendon,  1. 1 

3.  Waiver  by  all  paniei  interested 
when  iniufficient,  155.  Vendan,  1. 1 

V.  Power  of  sale;  clauses  for  protectioi 
of  purchaser!. 

When  not  sufficient  to  cure  a  defec 
tive  execution  of  the  power,  i5l 
rendoti, 1.  I. 


Wife  for  husband  in  what  a 
parte  (7oUeH,  ISl  d. 


MUNICIPAL  CORPORATION. 
I.  Coundllor:  quallBcation. 

1.  If  on  buTgeu  roll  when  elected  due 

not  become  diiquBtified   by  «ubie 

quent  omiiiioQ  tnerefroni. 

On  a  quo  warranto  infurniation  To 
exercising  the  ofSice  of  uiayor,  it  is  n< 
objection  to  the  title  that  the  partj 
who  was  councillor  when  elected  mayoi 
is  not  shewn  to  have  been  on  the  bur 
gess  roll  at  that  time :  it  being  adniittei 
that  he  was  ile  facto  councillor  whei 
elected  mayor,  and  that  he  was  on  tbi 
burgess  roll  when  elected  councillor. 

So  held  on  demurrer  to  the  re 
joinder ;  defendant  having  pleade(l  hi 
election  as  councillor  and  as  mayo: 
but  not  having  (hewn  that  he  wu  oi 
the  roll  when  elected  mayor ;  thi 
Crown  replying  that  he  was  not  oi 
the  roll  for  the  year  in  which  the 
election  took  place ;  and  defendan 
rejoining  that,  at  the  time  of  that  elec 
lion,  he  was  "  entitled  to  be"  on  tbi 


MULTIPLICITY. 


NOTICE. 


115S 


IV.  Mayor. 

Councillor  de  facto  eligible,  though 
omitted  from  burgess  roll,  35.  Ante^ 
Ll. 

V.  Justices  of  the  peace.  * 

Concurrent  jurisdiction,  1071.  Foor^ 
J\\ . 

VI.  Quarter  Sessions. 

When  the  proper  appellate  tribunal 
from  order  ot  county  justices,  1071. 
Poor,  XV. 

Vlf.  Penalties. 

For  acting  as  councillor  without  being 
qualified,  775.     Antb,  L  4. 


MULTIPLICIT\'. 

When  a  ground  for  general  pleading,891. 
Covenant^  VIL 

NATIONAL  LAND  COMPANY. 
Its  deed,  600.    Company,  III. 

NAVIGABLE  RIVER. 

Nuisance  to. 

A  jetty  projecting  into  navigable  part, 
276.     Nuuance,  I. 


NAVIGATIOiX. 


Shipping, 


NECESSITY. 


I.  Extreme. 

Sale  of  ship  by  master,  649.  Abandon^ 
ment,L 

II.  Excuse  for  private  individual  doing 

injury  to  what  is  a  public  nuisance, 
276.     Ktdsance,  I. 

NEGLIGENCE. 

Injury  by  negligent  navigation  to  jetty 
which  IS  a  public  nuisance,  276.  ^^ttt- 
lance^  I.      , 

VOL.  XV.   N.8. 


NEW  ASSIGNMENT. 

I.  When  necessary,  and  when  not  ne- 
cessary, 284,  291.    Licence,  I. 

IL  Efiect  of  reversal  in  court  of  error 
of  the  judgment  for  plaintiff  below 
generally  on  the  whole  record,  891. 
Covenant,  VII. 


NEW  TRIAL. 

Where  a  bill  of  exceptions  has  been  ten- 
dered, 1001.     Bill  of  Exceptions,  III. 


NISI  PRIUS. 

L  Trial  at.    Trial. 

II.  Appearance  of  party  by  his  wife, 
988.     Baron  and  Feme,  I. 

NOTICE. 

I.  Statutor}'. 

1.  Consequence  of  omittinc,  how  far 
limited,  17.    Highway,  if, 

2.  Excused  by  actus  Dei,  88.   Bastard. 

5.  By  public  officer  for  statutory  pur- 
pose, 761.     Compensation,  I.  1. 

II.  Generally. 

1.  Distinction  between  obligation  by 
law  and  obligation  by  contract,  88. 
JBastard. 

2.  Insufficient,  when  not  an  objection 
to  the  jurisdiction,  121.  Conviction, 
IIL  1. 

5.  How  far  operative  notwithstanding 
material  mistake,  1070.  Poor,  XV. 
5G9.    Friendly  Society,  I. 

III.  Judicial. 

Of  district  being  in  the  natute  of  a 
Riding,  827.     Bridges,  III.  1. 

IV.  Reasonable. 

Who  the  judges,  121.  Conviction,  111.  1» 

V.  Service, 

On  wife,  when  sufficient,  671.  Jtms' 
diction,  I.  2. 
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NUISANCB. 


OFFKXR. 


t 

f, 


VI.  Waiver. 

By  mortgagor,  after  further  mortgage, 
155.     f^ndor,  1.1. 

VII.  Particular  instances. 

1.  Of  determination  of  lease,  under  a 
proviso,  891.    CovenaiUy  VII. 

2.  Of  intention  to  take  lands,  654. 
Companif,  XII.  761.  CoMpeiMa/ioii, 
I.  1. 

5.  Of  compensation  jury«  Compema- 
Hon. 

4.  Of  abandonment,  649.  AbandoH- 
meni,  I. 

5.  Of  appeal.     Poor. 

6.  To  quit.    landlord  and  Tenant. 


NUISANCE. 

I.  What  is  a  public  nuisance. 

Jetty  into  navigable  part  of  navigable 
river. 

Case  for  negligently  navwating  a 
ship  in  the  Thames^  whereby  she  stmck 
and  damaged  plaintiff's  wharf.  Plea, 
among  others,  that  the  wharf  had  been 
made  arid  continued  by  plaintiff  and 
projected  into  the  navigable  river  be- 
yond low  water  mark,  and  unlawfully 
obstructed  the  navigation  of  part  of 
the  river,  and  the  liege  subjects  could 
not  use  that  part  unless  the  wharf  were 
broken  as  in  the  declaration  mentioned : 
that  defendant  had  occa^on  to  pass 
with  the  vessel  over  tkat  part  of  the 
river,  and  in  so  passing  did  the  dam- 
age, and  that  he  managed  his  vessel 
with  all  such  skill  and  care  as  would 
have  been  proper  for  the  navigation, 
had  the  navigation  of  that  part  of 
the  river  not  been  so  obstructed.  Re- 
plication :  De  injuria.  At  the  trial  this 
issue  was  found  for  the  defendant;  but 
leave  was  reserved  to  move  to  enter  a 
verdict  for  plaintiff.  All  the  other 
issues  were  found  for  the  plaintifil 

This  Court,  being  of  opinion  that 
the  plea  was  substantially  proved 
(though  it  appeared  in  evidence  that 
the  obstruction  did  not  extend  to  low 
water  mark),  directed  the  verdict  on 
this  issue  to  be  entered  for  the  de- 


fendant, but  made  abtolutc  t  mi 
judgment  noo  obitante  Tcrcifict 
cause  the  plea  oontaiDed  no  ave 
tibat  it  was  necessary  to  pass  ovc 
part  of  the  river,  or  even  tha 
fendant  could  not  OQaveoieodjr 
gate  the  river  without  coming  u 
tact  with  the  nuiance. 

A  private  iodiridnal  camiot  j 
damaging  the  proper^  of  Moth 
the  ground  that  it  if  a  miisano 
pubuc  right,  unless  it  does  him  i 
cial  injury.    IHmei  ▼•  PeUey^  S7 

II.  Abatement  of  public  nuinnce. 

By  private  individual  lawfiil  oi 
extent  of  special  injury,  S76.  A 

m.  Pleading. 

Plea  justifying  injiirf  to  a  jettj 
public  nuisance,  bald  Tot  not  ifaii 
spedal  infury,  S76.    Aaii^  L 

IV.  Evidence. 

Sufficient  if  nuisance  proved  mt 
tially at (toded,  «76.    JbHyl 


NULLA  BONA. 
P*ge  1004.    Sher^^  IV.  1. 

OBJECTION. 
Waiver,  486.    Plea^  II. 

OBSTRUCTION. 
Of  highway,  17.    Higkwty,  II. 

OCCUPATION. 
Beneficial,  lois.    Poor,  VI. 

OFFICE. 

Of  chorister,  513.     Chorister. 

OFFICER. 

I.  Inability  or  misbehaviour,  476.  C 
Court,  I.  1 . 


ORDER. 


PAYMENT. 


UBS 


IL  Poblie:  acts  of. 

1.  How  ht  bound  by  notice  giren  by 
him  for  rtatotory  purposes,  761. 
CompenMatioHf  I.  1 . 

3.  Bntriet  by  in  the  performance  of 
hii  duties,  756.    ZM(A,I.1. 

UL  Rdmbursement  of  expenses.  . 

1.  By  mandamus  to  make  rate,  549. 
r,1. 1. 


■  ■     '.  .  ■ 

S.  Of  prosecntion  on  removal  oC  in- 
dictment by  certiorari,  1060.  OoiUg 
IIL 


ORDER. 


I.  Judge's.    Ju4ge. 

ir.  Whether  bad  for  d 
tion  tosorveyors^  709. 


..  'J 


diflcire- 
Awvy,  IIL  1. 


OUSTER.  . 
FVom  freehold  office,  515*    Ckaritter, 

PARCELS. 

Generality  qualified  by  oonteii;t>  733, 769. 
Deedjt  IL 

PARENT  AND  CHILD. 
Dlegidmate  children.    BastanL 

PARISH. 

Settling  and  changing  boundaries,  43. 
Poor,  X. 

PARLIAMENT. 
L  Opposition  to  bill  before,549.iSSM0»rf,I. 
II.  Elections.    Bribery. 

PARTICULAR. 

On  interpleader  in  County  Court,  SSO. 
County  CtmrifyL  I. 


PARTICULARITY. 
In  return  to  mandamus,  515.  Chorisier, 

PARTY. 

I.  Individq^Iy  named  on  the  record. 
Who  is  not,  878.  WUneu^  IL  1. 

IL  Collusive  joinder,  540.  Patent^  I. 

PARTNER. 
Arbitration  clause,  297.  ArbUraihn,  I. 

PAYEE. 
P^  498.  BHit,  VU. 

PATENT. 

L  Scire  facias  to  repeal. 
Collusive  joinder  of  pardes. 

In  sd.  fa.  against  A.  and  J9.  to  re- 
.peal  a  patent  granted  to  A,  and  B^  A. 
•  cannot  plead  in  riiatement  that  B, 
assigned  all  his  share  and  interest  in 
the  ptent  to  A.,  before  the  writ  was 
sued  out,  and  bar  not  since  had  any 
interest  therein. 

Per  Lord  Campbell  C.  J.  and  Erie 
J.:  If,  in  fact,  the  party  having  no  in- 
terest was  joined  m  order  that  he 
mii^ht  collusively  prejudice  the  other 
defendant,  application  should  be  made 
to  the  Cburt  iar  lemedy ,  as  againj^t  an 
abuse  of  process.  Jie^nia  v.  BeiU, 
540. 

IL  Pleading. 
'  I^ea  in  abatement,  540.  AfOi,  I. 

III.  Remedy  for  abuse  of  process,  540. 
AnU,L 

PAYMENT. 

m  i 

L  Settlement  of  account  by  set  ofl^  728. 
SUnqfph 

II:  By  drawer,  498.  JBKKr,  VU. 

40  2 


11* 


1159 


PENALTIES. 


I; 


III.  Staying  proceedings  on,  555.  AcHomt 
VL  1. 


PENALTIES. 
Debt  for.    Debt,  11. 

PERFORMANCE. 
I.  Averment  of,  677.  Accord^  L 
IL  Plea  of,  891.  Covenant,  \IL 

PETITION. 

For   interim    order   of  protection,   S. 
FVaudfl. 

PEW. 
J.  Case  for  disturbance,  S84.  Licence,  L 

IL  Licence  to  divide,  284.  Licence,  h 

!  PLACE. 

Statement  of. 

.    In  notice  of  action,  S66.  Action^  VII. 

PLAY-HOUSE. 
Unlicensed,  866.  Action,  VII. 

PLEA. 

I.  Generally. 

1.  Difference  between  a  bar  and  an 
estoppel,  297.  Arbiiraium,  I. 

2.  Bad  in   part   bad  altogether,  584. 
BUU,  V. 

3.  To  several  counts ;  must  be  good  as 
to  each,  584.     Bills,  V. 

4;  Divisibility,  284.    Licence,  I. 

II.  Pleading  several  matters. 

Order   rescinded  where  one  of  the 
matters  is  vexatious. 

Since  the  New  Rules  which  have 
prevented  parties  from  pleading  the 
general  issue,  the  Court  has  allowed 
more  liberty  than  was  given  under  stat. 


PLEA. 

4  AmucA6.s»4^  of  takiogBH 
rate*  traverses  of  averments  in 
claration.  But  the  practice  i 
be  restrained,  on  the  principle 
recognized,  where  the  coune  < 
ing  manifestly  tends  to  veiatii 

An  action  of  debt  was  bra 
compensation  assessed  by  a 
special  jur^  under  the  Lands 
Consolidatiou  Act,  1845,  8  i 
c.  18.  The  declaration  statec 
B.,  C.  ftc.  and  K^  twdve  pi 
number,  were  hf  the  sfae 
chosen,  tried  and  sworn  to  « 
did  assess,  the  compensatioi 
fendants  pleaded,  among  oti 
by  leave  of  a  Judge  and  rule  < 
for  pleading  several  matters, 
B.,  C  ftc.  (the  first  eleven 
above  named  as  jurors)  am 
(whose  name  was  sobsatotai 
plea  for  that  of  NJ),  were 
sheriff  chosen,  tried  and  sworn 
and  were  the  jury  lawfully  d 
assess  &c:  without  this,  thai 
duly  chosen  ftc,  and  sworn, 
&c.,  or  had  any  power  to  act  ] 
man  on  the  inquiry. 

On  motion  to  rescind  the  o 
rule  for  pleading  the  matter 
several  pleas,  it  appeared  by 
that,  after  twelve  special  joi 
been  sworn  to  assess  Ac,  ai 
any  hearing,  one  juryman,  i^. 
too  ill  to  proceed,  and  was 
and  F,  was  sworn  in  his  pi 
served,  with  the  other  €ie^eA 
This  was  objected  to  on  the 
the  defendants;  but  neither  \ 
nor  any  juryman  was  challengi 
inquiry  proceeded;  and  coo 
both  sides  were  heard,  and  a 
taken  for  plaintiff.  Costs  wei 
before  the  Master,  both  parties 
ing.  The  defendants  then  m^ 
a  certiorari  to  bring  up  the  proc 
a  rule  nisi  was  obtained,  and  di; 
on  argument.  On  receiving  no 
an  action  would  be  brought, 
fendants'  attorney  wrote  an 
denying  the  plaintiff's  right  to 
The  defendants  did  not,  in  any 
proceedings  (except  on  the  to 
above  stated),  intimate  an  obje 
the  jury  as  improperly  constiti 
Held,  under  these  drcumstan 
the  above  plen,  pleaded  with 
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wu  vexatioui  and  a  penrersioii  of  jus- 
tice: and  the  Court  rescinded  the 
Judge^i  order  under  which  it  was 
pleaded,  and  compelled  the  defendant 
to  elect  whether  the  above,  or  the 
other  pleas  on  the  record,  should  be 
retuned;  Cooling  y.  Great  Northern 
JtmUun^  Company,  486. 

IIL  Condndon. 

1  •  Of  plea  combining  affirmative  matter 
with  amaterial  traverse,  584.  Pi//«, V. 

S.  Of  plea  to  several  counts,  584.  BiUi^ 
V. 

rV.  Evidence. 

When,  on  replication  de  injuria,  it  is 
sufficient  to  prove  the  substance  of 
the  plea,  976.    Nmtance^  L 

Y.  Pardcular  pleas. 

1.  That  guarantee  was  given  for  pur- 
pose of  imposing  upon  the  Court  of 
Bankruptcy  as  to  the  amount  of  a 
petitioner's  debts,  S.    Frauds  L 

2.  Us  pendens,  pleaded  in  abatement, 
84.    Jbatement,  L  1. 

3.  Justification  of  injury  to  jetty  by 
defendant's  ship  that  the  jetty  was  a 
public  nuisance,  876.    Nuisance,  L 

4.  To  case  for  disturbance  of  pew,  di- 
vision pursuant  to  agreement  of 
plaintiff  and  the  churchwardens,  284. 
Licence^  L 

5.  Award,  under  a  reference  of  dif- 
ferences infvturo,  that  nothing  was 
due,  S97.    Arbitration,  1. 

6.  Special  traverse  that  N»  was  duly 
chosen  &c.  a  juryman,  486.  Ante, 
IL 

7.  Plea  in  abatement  to  scire  facias, 
540.    Patent,  I. 

8.  Identity  of  causes  of  action  in  seve- 
ral counts,  584.    BiUt,  V. 

9.  That  plaintiff  is  both  indorser  and 
indorsee,  589.    BUIs,  IIL  1* 


PLEADING. 

I.  Argumentativeness. 

1.  What  spedal  rq>ly  to  plea  of  licence 


is  not  bad  as  an  argumentative  tra- 
verse, 884, 893.     Licence,  I. 

8.  Replication  of  statute  of  limitations 
setting  up  too  long  a  period,  1046. 
Limitation,  L 

IL  Particularity. 

1 .  Not  reauired  in  pleading,  the  con* 
elusive  aecision  of  a  different  tribu- 
nal, 515.    Chorister, 

8.  Not  required  where  it  would  lead 
to  great  prolixity,  891.  Covenant, 
VIL 

IIL  Necessity  of  alleging  matters  essen- 
tial to  the  right  or  liability  pleaded. 

1.  Special  damage  or  necessity  for  a 
private  individual  to  abate  a  public 
nuisance,  876.     Ntnsance,  I. 

8.  Request,  418.     Condition,  IV. 

3.  Performance,  677.    Accord,  I. 

4.  What  omissions  immaterial*  870. 
Briberff, 

IV.  Allegations  to  shew  jurisdiction. 

Proceeding  by  competent  authority,  75. 
Bail. 

V.  Allegations  to  shew  facts  before  com- 
mencement of  suit. 

Facts  shewn  to  have  happened  before 
declaration,  75.    Bail. 

VI.  Facts  which  need  not  be  met  in 
pleading  until  made  material  by  the 
adverse  pleading. 

Irregularity  in  practice,  75.    Bail. 

VII.  Presumptions. 

That  what  happened  before  the  declara- 
tion happened  before  the  commence- 
ment of  the  action,  75.    BmL 

VIII.  Estoppels. 

1.  Py  recital  in  bond  as  pleaded,  75. 
BaU. 

8.  Against  wrong  doer,  870.    Bribery, 

IX.  Divisibility. 

Of  plea  of  licence*  284.    lAcence,  I. 

X.  Duplicity. 

1.  By  replying  separately  to  different 
parts  oi  indivisible  plea,  884.  X«t- 
cence^l, 
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3.  Tn  plea  of  identity  of  causes  of  ac- 
tion fttated  in  difierent  coants  584. 
BUk,  V. 

5.  Replication  of  Statute  of  limitations 
setting  up  two  periods,  1046.  LimU* 
atmi^  I. 

XI.  Traverse. 

I.  Conclusion  to  the  connkrjr*  84. 
Abatement^  f.  1, 584.    BiiU,  V. 

2*  Of  the  oiMT  M^  tfodlna,  984.  lAeenee, 
I 

9*  Atugmiient  of  specific  breach  when 
necessary,  89 1  •    Qmnumtt  Vil. 

XII.  Immaterial  issue. 

Replication  of  statute  of  limitation  bad 
for  leading  to,  Wis.    LimiiaHon,  I. 

XIII.  Departure. 

What  is  not,  in  replication  to  plea  that 
plaintiff  is  both  indorter  and  in- 
dorsee, 589.    Biiis,  III.  1. 

XIV.  Formal  conclusion. 

1.  To  the  country,  84.     Abatement^  I. 

1.  584.   Buu,y. 

S.  Must  be  ^ood  as  to  all  the  matten 
answered  m  the  same  pleading,  584. 
BUU,V.  ^ 

XV.  Vexatious. 

Interference  by  the  Court,  486.  Pita, 
II. 

XVI.  See  also  DeekratioH.    Plea.    Re^ 
plkatUnu 


POLICE. 
Metropolitan.     MetropolUan  PoSec. 


POLICY. 

L  Public. 

Covenants  against,  460.    Covenant^  II. 
1. 

II.  Of  insurance. 

1.  What   a   sufficient    interest,  460, 
475.     Cwenant,  II.  J. 

S.  Time  policy,  649.    Abandonment^  I. 


POOR* 

S.  Wagerk^  poi^r*  4«0.    Cm 

II*  1. 


POOR. 

L  Guardians;  prosecutioM hf . 

When  entitled  to  coctr^ 
certiorari,  1060.    CotU^  IlL 

II.  Auditor:   proceedings  agunt 
seers. 

Within  what  time  to  be  comme 

An  auditor  of  a  poor  law  i 
disallowed  certain  disbursementi 
accounts  of  the  OTeraeera  of  a 
.  politan  parish^  Mid  aurcfaaiged 
with  the  amount.  More  tb 
months,  but  lest  than  nine  moatl 
the  dinllowance  and  surcfaari 
auditor  commenced  proceedings 
■  them,  for  non^ymcnt,  before 
the  metropolitan  polieo  mag 
sitting  akMie.  The  jm^gistrme 
refosed  to  entertain  the  infer 
on  the  ground  that  it  was.  not  ii 
and  a  rule  under  itaU  11  ft  1 
r.  44.  t,  5.  having  been  obtmncd 
him : 

Held,  that  the  period  vitlM 
an  auditor  mutt  cominenee  proo 
before  a  police  megittfate  sittini 
was  r^iuated  by  the  Poor  Law 
Chaiges  Aaoendmeot  Act,  18 
Viet,  c.  103. «.  9.,  and  not  bf  the  1 
politan  Police  Act,  s  &  3  FicL 
«.  44i ';  and  consequently  that  l 
formation  was  in  time :  and  the 
made  the  rule  absolute.  Reg 
lyrtekUi,  249. 

III.  Rate:  property  in  several  pan 

1.  According  to  parochial  eanmi 

deductions. 

1.  Where  a  railway  passes  tfe 
several  parishes,  tlie  poor-rate 
imposed  in  respect  of  it,  in  ai 
parish,  ought,  under  stats.  45  1 

2.  t,  1.  and  6  &  V  ^.4.  r.  96.  t, 
be  calculated  on  the  parochial  prii 
that  is,  on  the  gross  profits  earr 
so  much  of  the  railway  as  lies 
the  parish,  deducting  therefroi 
expense  incurred  in  respect  c 
portion  of  the  railway,  when  sue 
fits  and  deducdoos  can  be 
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and  not  on  tlie  mileage  principle,  that 
U,  bv  deducting  the  expense  of  the 
whole  line  from  the  gron  profits  of  the 
whole  line,  and  assessing  at  a  sum  bear- 
ing the  same  proportion  to  the  re- 
mainder, so  ascertained,  as  the  length 
of  the  railway  within  the  parish  does 
to  the  length  of  the  whole  fine. 

9.  A  deduction  from  the  gross  profits 
ought  to  be  allowed  in  respect  of  the 
average  annual  depreciation  of  the 
penkianent  way,  though  no  sum  is  an- 
nually set  apart  for  the  purpose  of  re- 
pairiMit. 

5.  By  a  statute,  local  and  personal, 
public,  it  was  enacted  that  each  of  two 
railway  companies,  L.  and  S,,  should 
baYe  the  free  lise  of  a  given  portion  of 
the  other's  line.  The  portions  of  the 
respective  lines  lay  in  different  parishes. 

■  Hdd,  that  each  Company^  was  to  be 
rated  for  the  value  of  the  given  portion 
of  its  own  line,  at  the  amount  which 

•  the  other  would  have  had  to  pay  if  it 
had  hired  the  right  of  using  such  por- 
tion, and  that  no  deduction  was  to  be 
made  for  a  supposed  rent  paid  for  the 
corresponding  easement  on  the  other's 
line. 

4.  By  a  railway  act,  the  Company 
were  bound  to  make  up  accounts  of 
receipts  and  expenses  every  50th  June 
and  SUtDecembert  and  lay- them  before 
the  proprietors ;  and  separate  accounts 
of  rates  and  tolls,  for  cases  where  the 
Company  were  and  were  not  carriers, 
were  to  b^  kept,  which  might  be  in- 
spected by  the  officent  of  the  parishes 
through  which  the  line  passea.  The 
Company  made  up  accounts  to  30th 

.  June,  In  the  November  of  the  first 
year  a  poor-rate  was  laid.  Between 
those  days  the  working  expenses  in- 
creased. Held,  that  the  parish  officers, 
having  ascertained  this  fact,  ought  to 
take  It  into  consideration  in  making 
the  assessments,  and  that  the  Company 
were  not  precluded  firom  insisting  upon 
it,  either  by  the  above  provisions  or  by 
sect.  107  of  The  Railway  douses  Con^ 
soUdatioti  Aci^  1845  (S  &  9  VicL  c.  20.) 
Regisia  v.  London^  BrighUm  and  South 
Coast  Sailufay  Company^  313. 

2.  Bridge  in  two  parishes,  half  in  each. 

A  company  were  authorised  to  build 
a  bridge  tcrois  a  river,  which  separated 


the  parishes  H,  and  B,,  and  to  take 
tolls  for  passing  the  bridge,  which,  by 
the  act,  was  to  be  considered  as  situate 
half  in  H.  and  half  in  B.  They  were 
also  empowered  to  make  roads  and 
approaches  to  the  bridge,  on  each  side 
of  the  river,  and  to  take  toll  for  the 
roads,  separately,  or  jointly  with  the 
tolls  for  the  bridge.  They  did  make 
the  roads ;  and  these  roads  formed  the 
only  approaches  to  the  bridge,  and 
were  of  unequal  length  in  tne  two 
parishes.  The  Company  erected  a  toll 
gate  in  H^  and  there  took  toil. 

Held  (without  any  decision  on  the 
rateability  in  respect  of  the  roads)  that, 
in  respect  of  the  bridge  and  its  appur- 
tenances, the  Company  were  to  be 
assessed  on  an  equal  sum  in  the  two 
parishes  upon  the  profit  of  the  whole 
bridge,  after  proper  deductions,  the 
amount  of  which,  mcludine  the  cost  of 
maintaining  the  roads,  the  Sessions 
found  as  a  fact.  Begkia  v.  Hamrner" 
smkh  Bridge  Company,  369. 

2.  Whether  ^oss  earnings,  net  earn- 
ings, or  either  of  them,  a  proper 
basis. 

T%e  Great  Wettem  Railway  Com' 
pony  were  assessed  to  the  poor  for  2-^ 
miles  of  their  line,  situate  in  parish  T., 
being  part  of  a  branch  of  The  Great 
Western  railway,  purchased  by  the 
Company  from  certain  projectors,  and 
incorporated  with  the  Company*s  line 
by  act  of  parliament. 

This  branch  (from  Reading  to  Hun* 
gerford)  was  worked  by  the  Company 
as  part  of  their  general  line ;  but  a  cer- 
tain number  of  engines  and  carriages 
and  a  certain  number  of  officers  and 
servants  were  appropriated  to  it.  It 
might  have  been  worked  as  an  inde- 
pendent railway,  but  would  then  have 
required  more  stock  and  expenditure. 
No  separate  account  of  receipts  and  ex- 
penditure in  respect  of  the  branch  was 
kept.  The  .expenses  were  not  in  the 
proportion  of  the  actual  gross  receipts, 
on  any  part  of  the  line ;  nor  were  the 
gross  receipts  or  the  expenses  uniform 
throughout  the  line.  The  Company's 
profits  arose  wholly  from  carriage ;  and 
no  engines  or  carnages  but  theirs  used 
the  line. 

4  G  4 
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The  respondents  took  u  the  groun 
of  asiessment  the  rent  at  which  it 
entire  Great  WetUm  railwHy  ar 
branches,  with  its  appurtenaocet,  ii 
eluding  stations,  niignt  be  expected  1 
let  from  year  to  year  on  the  tenni  i 
the  Farochlal  Auessment  Act,  6  & 
W.  4.  c.  96.  This  rent  thev  ascenainc 
by  taking  tbe  whole  actual  receipts  fi 
the  trunk  and  branches  for  a  year,  at 
deducting  the  annual  expenditure,  cla 
sified  under  the  heads,  principally,  < 
Main  ten  ance  of  way,  stations  and  woril 
Locomotive  account  :  Carrying  a 
count ;  and  General  charges  :  an 
from  the  balance,  (hey  made  a  furthi 
deduction  for  interest  on  capital  v 
vetted  in  moveable  stock,  and  ft 
tenant's  pralits,  including  profits  i 
trade:  they  also  deducted  the  annu 
\alue  of  the  station >,  which  wereralf 
apart  from  the  line  of  railway.  Tl 
rateable  value  being  thus  settled,  thi 
ascertained  the  groM  actual  yearly  r 
ceipts  on  each  mile  and  portion  of 
mile  in  parish  T.,  and  assessed  the  a 
pellantsin  respect  of  the  similes  with 
T.  in  the  ratio  which  those  yearly  r 
ceipts  bore  to  the  gross  actual  year 
receipts  on  the  whole  line  and  brancbt 
calculating  the  rateable  value  per  tni 
in  T.  in  the  same  proportion  to  tl 
whole  rateable  value  (excluding  st 
tions)  as  the  gross  receipts  in  T.boi 
to  the  total  groaa  receipts. 

The  appellants  contended  that,  a 
turning  the  rateable  value  of  the  who 
railway  to  be  the  right  basis  for  cai 
paiish,  and  to  be  rightly  ascertained, 
ought  to  be  distt^butcd  along  the  lin 
and  apportioned,  on  each  part,  in  t> 
ratio  of  the  net  earnings  or  net  profi 
accruing  in  that  part,  and  not  in  tl 
ratio  of  the  gross  receipts.  They  eai 
mated  the  rateable  value  by  taking  tl 
gross  annual  receipts  per  mile,asculci 
.  Fated  by  the  respondents,  and  deduc 
ing  the  actual  expenses  of  each  mil 
These  they  ascertained,  for  the  preset 
purpose,  by  computing  the  actual  e) 
penses  incurred  on  the  branch  alor 
(such  as  Maintenance  of  way  &c< 
Salariesof  servants  &c„  on  the  branch 
Lighting  and  ofGce  expenses  on  th 
branch :  Annual  repair  of  carriagi 
used  on  the  branch :  Cost  of  runmr 
engines   on   the   branch  :    Hates   an 
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deducting  the  expenses  accruing  in 
respect  of  so  much  of  the  railway  as 
lies  in  that  parish  from  the  gross  re- 
ceipts accruing  in  respect  of  the  same 
portion  of  the  line.  Where  expenses 
are  incurred,  necessary  for  keeping  the 
part  in  the  particular  parish  at  its 
value,  they  may  be  assigned  to  the 
parish  wherever  locally  arising.  Where 
expenses  apply  equally  to  every  part  of 
the  line,  there  may  be  applied  to  the 
parish  a  part  of  them  bearing  the  same 
ratio  to  the  whole  as  the  length  of  the 
line  in  the  parish  bears  to  the  length  of 
the  whole  line.  But,  if  a  branch  of  the 
line,  comprehending  several  parishes, 
be  incorporated  into  the  whole  line, 
and  worked  as  an  undistinguished  part, 
the  above  principle  of  proportion  must 
be  applied,  not  exclusively  to  the 
branch,  but  to  the  whole  line. 

Where  the  gross  receipts  and  the 
expenditure  are  not  at  an  uniform  rate 
throughout  the  line,  nor  in  an  uniform 
ratio  to  each  other,  it  is  a  faulty  mode 
of  estimating  the  rateable  value  in 
a  parish,  to  deduct  the  expenditure  on 
the  whole  line  from  the  gross  receipts 
on  the  whole  line,  and  then  take,  for 
the  rateable  value  in  the  parish,  a  part 
of  the  whole  resulting  difference  bearing 
to  that  whole  difference  the  same  ratio 
which  the  length  of  the  line  in  the 
parish  bears  to  the  length  of  the  whole 
line.  Regina  v.  Great  Western  Rail' 
way  Company t  1085. 

2.  On  parochial  as  distinguished  from 
mileage  principle,  313,  1085.  Ante, 
1.  III.  I. 

3.  Extraparochial  compensation,  313, 
1085.    Ante^  l.in.  1. 

4.  Deductions  in  respect  of  permanent 
way,  313,  1085.     Ante,  1.  III.  1. 

5.  Fluctuations  in  value,  313.  Ante, 
III.  1. 

6.  Effect  of  statutory  accounts,  313. 
Ante,  ill.  1. 

7.  Exchange  toll,  313,  ZS6,  Ante, 
III.  1. 

8.  Gross  earnings  and  net  earnings, 
979.    Anti^  111.  3. 


9*  Not  according  to  value  of  adjoining 
land.  Regina  v.  Manchester  South 
Junction  and  AUrincham  Railway 
Company,  395  n. 

V.  Rate :  deductions. 

Pages,  313, 1086.    Ante,  1.  III.  1. 

VI.  Rate :  exemption  of  property  appro- 
priated to  public  purposes. 

Not  where  benefit  exclusively  local. 

To  exempt  property  from  poor  rate 
as  being  devoted  to  public  purposes,  it 
is  not  sufficient  that  it  produces  no 
benefit  to  the  occupiers  individually, 
and  that  the  occupation  is  in  some 
desree  beneficial  to  the  whole  public, 
yielding  additional  benefit  also  to  a 
limited  district  or  community:  the 
benefit  must  be  exclusively  public. 

An  act,  4  &  5  Vict,  c.  xvi.,  "  for  im- 
proving certain  parts  of  the  township 
of"  ** High  and  Low  Harrogate"  and 
for  protecting  the  mineral  springs  there, 
&c.,  recited  that  manv  visitors  resorted 
to  those  places,  and  that  ''it  would  be 
of  great  advantage  to  the  inhabitants  " 
*'  and  to  the  public  at  large"  if  pro- 
visions [were  made  as  after  mentioned. 
By  subsequent  clauses.  Commissioners 
were  appointed  for  carrying  the  act 
into  effect  within  definecf  boundaries, 
comprehending  parts  only  of  several 
townships  :  the  mineral  springs  were 
vested  in  the  Commissioners,  for  the 
purpose  of  regulation  and  protection; 
and  they  were  empowered  to  extend 
and  alter  the  buildings  over  the  springs ; 
to  lock  up  the  springs,  giving  the  public 
free  access  between  certain  hours ;  to 
build  a  pump  room,  and  to  make  a 
limited  cnarge  on  persons  frequenting 
the  said  room  and  buildings;  to  flag 
and  repair  footways  in  all  streets  within 
the  limits ;  to  make  and  repair  sewers 
under  the  streets ;  to  widen  and  im- 
prove, light  and  cleanse  them,  to 
regulate  the  buildings  therein,  and  to 
abate  nuisances;  and  they  were  au- 
thorized to  cause  the  dirt,  ashes  and 
rubbish,  except  such  as  occupiers 
should  reserve  for  their  own  use.  to  be 
removed  from  any  house  within  the 
limits,  at  such  time  and  manner  as 
they,  the  Commissioners,  should  ap- 
point.   They  were  further  empowered 


to  erect  m  market  for  tbe  nle  of  pro- 
vitioDi,  to  Kt  up  weighing  madiinei, 
licenie  Bnd  regulate  backoej  coachei, 
appoint  conitablM,  Ac  Aail  the; 
were  enabled,  for  the  purpoiei  of  the 
act,  to  lay  ratei  on  the  occupien  ol 
landi,  houiei,  &c.,  within  their  ditltict, 
The  CommiiuoneTB  carried  tbeie 
proTiaioni  into  effect,  and  built  a  pump 
room,  which  yielded  them  a  profit,  the 
whole  of  which  was  appli^  to  the 
purpoKi  ipecified  in  tbe  act,  and  to  no 

Held,  that  the  Comminioiier*  were 
rateable  to  the  poor  rate  of  the  town- 
ship ID  which  the  pump  room  wai 
wtuate,  Bi  beneficial  occupien  of  the 
room,  the  profits  not  being  ncluRrely 
appropriated  by  tbe  act  to  public  pur- 
poie*.  Repua  v.  Harragale  Cowmit- 
riimeri,  101 S. 

VII.  Rate:  appeal  to  special  Seuont. 

Within  what  time  I o  be  protecuted. 


c.  96.  t.  6.,  muit  be  proHcuted  within 
the  lame  time  ai  the  appeal  to  general 
or  quarter  MMJont  under  »tat.  17  G.  i. 
e.  38.  f.  4. ;  that  it,  at  the  fint  practic- 
able aeuioM.    ReghuY.  Traffbrd,  aoo. 

VIIL  Rate;  payment. 
By  incoming  tenant,  399.  Poit,  XL 

IX.  Settlement :  generally. 

Where  there  has  licen  a  change  of 
boundariei,  43.  PotI,  X. 

X.  Settlement :  place  of  residence. 


'Die  award  of  Hthe  Commiuioner* 
ascertaining  and  setting  out  the  boon, 
darj'  between  parishet  Ac,  under  itats. 
7  W.  4.  &  1  rwl.  c.  69. 1,  s.  end  2.  & 
S  net.  e.  G2.  f.  34.,  'a  prospective  only 
in  iu  operation,  whether  the  boundary 
line  set  out  be  the  old  or  a  new  one. 

Therefore,  in  a  dispute  on  parochial 
■ettlement,  if  it  appear  that  a  certnin 
house  is  within  the  bounJai;  of  parish 
A.,  M  defined  by  the  award  of  an 
BMistsnt  Tithe  Commissioner,  evidence 
may  be  given  that  at  the  time  to  which 


not  within  the  twenty  one  dajs  rive 
my  fiinbar  notice  of  appeal :  and  their 
appeal  wai  diimitted  for  want  of  such 
notice  of  appeal  to  tbo  borough  Kt- 

Held :  i.  That  do  appeal  lay  to  the 
county  aetsione,  though  the  order  ap- 
pealed againitwni  made  by  juatice*  for 
the  county,  who  had,  within  the 
bcvDugh,  concurrent  jurisdiction  with 
the  borough  juitices. 

9.  That  the  notice  wai  a  niffident 
notice  of  appeal,  within  stat.  11  &  19 
Ftet,  t.  31.  and  that  the  erroneoui 
ttaiement  that  the  appeal  would  be 
madetothe  county  EMBioni  waa  merely 
(urpltiH^, 

Bnle  ab«o1ute  for  a  mandamui  to 
hear  the  appeal,  ttef^a  T.  IJperpooi 
Rteor^,  lOTO. 

XVI.  Appeal  againat  order  ofrcmoTal : 
Notice  or  appeal. 
Notice  for  wrong  juritdiction  how  far 


good,  lOTO.  . 


i.XV. 


1.  Final  adjudication  of  aettlemeot : 
illegal  removal. 

In  AprU  1843,  an  order  was  made 
for  removal  of  a  pauper  from  pariah 
B'  to  pariah  C,  and  wai  luspended  the 
aame  day;  and  C.  waa  aerved  with  no- 
tice of  tne  order  of  removal  within  tea 
day*.     On  36th  Avgiat  1846,  atat.  9  & 
10  Ficl.  c.  66.  came  into  operation.    In 
September  1B4  7,  execution  of  the  order 
wai  directed    by   nnother    order   of 
joaticei ;  and,  at  the  aame  time,  they 
ordered  payment  by  C.  to  B.,  of  the 
eipenaea  of  maintenance  from  Aprii 
■    i84Sto&p(«iferie47;andthepauj>er 
was  removed  to  C.     He  had  reaided  in 
B.  five  year*  next  before  the  ^plica- 
tion for  the  order,    AfterwardB  C.  — 
pealed  againit  both  orden;   and 
BcMona  confirmed  both.    Oncaiet 
aerved  for  this  Court,  the  order  of  re- 
moval  waa  confinned  on  the  ground 
that  the  appeal  waa  too  late ;  but  the 
orxler  for  payment  wai  quaihed, 
the  sniund  that   the    caie  waa 
wtdim  atat.  35  G.s.  e.  lOI.  «.«., 
pauper  not  bring  dead,  dot,  in  i 


aequence  of  itat.  9  &  10  Fiel.  c.  66. 
I.  I.,  legally  mntoTcd, 

Held,  nerertheleu  (on  motion  under 
ataL  11  Sc  IB  Fut.  e.  44.  t.  5.1  that, 
after  the  deciaion  of  thia  Court,  B 
nrai  entitled  to  an  order  on  C.  for  the 
aame  eapenaea  of  maintenance,  the 
aettlemeot  having  now  been  finally 
adjudged  to  be  in  Cao  aa  to  toing  the 
caaewithinatat.  4&5  IT. 4. e.  76. f.  84. 
Seginm  w.  WodehoMe,  lOST. 


XVni.  Lunatic*. 

1.  Order  adjudicating    settlement  of 
criminal  lunatic. 

Two  justices,  under  atat.  1  &  S  Vict, 
c.  14.  t.  s,,  removed  by  their  order  a 
dangeroui  lunatic  to  thecounty  asylum, 
making  no  order  for  the  payment  of 
expeniea.  Afterwards  the  aame  two 
juatices,  by  a  second  order,  reciting  the 
Snt,  and  atatins  (as  waa  alio  proved  in 
&ct)  that  at  the  time  of  the  removal 
no  iaquii7  had  been  made  into  the 
settlement  of  the  lunatic,  and  that  he 
bad  no  meana  of  providing  for  bii  own 
maintenance,  adj  udicated  that  hia  aettle- 
meat  wai  in  S^  and  ordered  S.  to  pay 
the  expenses.  Held  that  the  second 
order  was  good. 

Held  also  that,  on  appeal  againit  tbe 
second  order  (making  the  clerk  of  the 
peace  of  the  county  respondeat  under 
sect.  S),  it  was  not  a  valid  objection 
that  the  copy  of  the  order,  notice  of 
chareeability,  examinationa,  ground  of 
adjuoication,  and  particulars  of  setUe- 
ment  had  been  served  on  5.  by  the 
treasurer  of  the  lunatic  aiylum  and  by 
no  other  party,   Reginat.  EUley,lOiS. 

S.  By  whom  the  formal  documents  are 
to  be  served,  1035-   Ante,  1. 


I.  BaiguD  for  grant  of  propertv  not  in 
posseuion,  460.    Coveiuml,  IL  1. 

II.  Of  agistment  tithe,  6Sa    TWte,  I.  1, 

III.  Demand  of,   484,     Landlord  a»i 
Teiimit,IV.a. 
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POWER. 

I.  Conditions:  generally. 

].  What  not  precedent,  891.  Covc' 
nanl,  VII. 

3.  Implied,  10.    Dittrett,  L 

II.  Conditions:  waiver. 

When  not  after  intervening  incum- 
brance by  donor,  155.  Vendors,  1. 1. 

III.  Compulsory. 

1.  Expiration:  inchoate  act, 634.  Com- 
pany,  XII. 

2.  Vested  in  public  commissioners,  76 1 . 
Compensaiion,  I.  • 

IV.  Title  under. 

How  it  differs  from  title  through  par- 
ties interested,  155.     Vendors,  I.  1. 

V.  Leases  under. 

1 .  Ancient  and  accustomed  rents :  ef- 
fect of  earlier  leases,  848.    Codicil, 

2.  What  question  for  the  juiy,  848. 
CodicU. 

VI.  Particular  instances. 

1.  Power  of  sale  after  notice  :  waiver 
of  notice,  155.     Vendors,!,  1. 

2.  Power  to  determine  lease  on  per- 
formance of  covenants,  and  notice, 
891.     Covenant^  VII. 

PRACTICE. 

I.  Reference  by  Court  to  Master's  book, 
957,  967.     JDefamatUm,  IV.  1 . 

II.  See  also  the  following  heads. 

Advocate,  Affidavit.  Amendment, 
Arbitration,  Bail,  Bill  of  Except 
Hans.  Certiorari.  Costs,  Debtor. 
Error,  Execution,  Imprisonment,  In* 
ierpleader.  Judgment,  Jury.  Notice, 
Remedy,  Remittitur,  Rule.  Scire 
facias.  Sequestration,  Sheriff,  Trial, 
Witness,  g 

PRELIMINARIES. 

Decision  on  a  point  preliminary  to  juris- 
di  ction,  671.    Jurisdiction,  I.  2. 


PROHIBITION. 

PRESENTMENT. 
By  single  justice  815.    Bridg* 

PRESUMPTION. 

I.  From  not  being  heard  of,  7^ 
Ll. 

IL  Omnia  rite  etse  acta,  756. . 

III.  In  construing  pleadings, 

PRICE. 
Reference  of,  505  n.    ArbUrm 

PRINCIPAL  AND  SUB 

Surety. 

PRIVITY. 

What  assent  sufficient  to  a 
Assignment,  I. 

PRIVY  COUNCIL 
Judicial  Committee,  52.    Apf 

PROCESa 
Abuse  of,  540.    Patent,  I. 

PROCHEIN  AMY, 
Page  878.     Witness,  II.  1. 

PRODUCTION. 

Of  bill,  in  order  to  recover  ii 
BUls,  XL  1. 

PROHIBITION. 

I.  For  what  purposes. 

1.  Not  to  stay  execution 
excess  of  jurisdiction. 


ll 


PROHIBITION. 


PROPERTY. 
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^  By  Stat.  9  &  10  Vict.  c.  38.»  autho- 
rising the  Commissionen  of  Woods 
and  Forests  to  form  a  Royal  Park  in 
Baitersea  Fields^  in  Surrey,  the  Com- 
missioners are  empowered  to  take  lands 
for  the  purpose  of  the  act,  and,  in  case 
of  disagreement  with  the  landowner, 
the  value  is  to  be  assessed  by  a  jury 
before  the  sheriff  of  the  county*  By 
sect.  25,  after  the  jury  have  ascer- 
tained the  amount,  the  sheriff  "  shall 
thereupon  order  the  sum  '*  to  be  paid 
by  the  Commissioners  to  the  landr 
owner ;  the  **  verdict  or  inquisition 
and  order  "  to  be  "  final,  bindmg,  and 
conclusive."  By  sect.  JO  the  judg- 
ments and  verdicts  are  to  be  enter^ 
in  the  office  of  Land  Revenue  Records 
and  Enrolments,  and  to  be  afterwards 
deposited  with  the  clerk  of  the  peace, 
and  to  be  deemed  records.  By  sect.  40, 
if  after  assessment  the  landowner  re- 
fuse to  convey,  then,  on  payment  of 
the  sum  assessed  into  the  Bank  of 
England  to  the  use  of  the  landowner, 
the  land  is  thenceforth  to  vest  in  the 
Queen  as  part  of  her  possessions  in 
right  of  the  Crown. 

Declaration  in  prohibition  alleged 
that,  upon  an  inquisition  taken  betore 
the  sherifi^  on  a  disagreement  between 
plaintiff  and  the  Commissioners  as  to 
the  price  to  be  paid  him  for  land  re- 
Guired  for  the  purposes  of  the  act,  the 
sneriff  had  directea  the  jury  to  exclude 
from  their  valuation  all  of  the  land  to 
which  the  plaintiff's  title  could  be  im- 
peached, and  had  thereby  misdirected 
them  as  to  the  proper  mode  of  es- 
timating the  amount  to  be  paid ;  that 
the  jury  gave  a  verdict  for  an  amount 
mentioned ;  and  that  then  the  sheriff 
gave  judgment,  and  ordered  payment 
of  that  amount  to  plaintiff;  that  the 
Commissioners  and  sheriff  were  pro- 
ceeding to  enter  and  record  the  ver- 
dict and  judgment,  and  to  use,  act 
upon,  and  maJce  them  available;  and 
the  declaration  then  prayed  that  the 
sheriff  and  Commissioners  might  be 
prohibited  from  entering  and  recording 
the  said  verdict  and  judgment,  and 
from  further  proceeding  tor  the  pur- 
pose of  using,  acting  upon,  or  otner- 
wise  making  them  available. 

Held,  on  demurrer,  that  the  declara^ 


tion  was  bad ;  that  no  excess  of  juris- 
diction was  shewn ;  that  the  verdict 
and  judgment  were  binding  and  con- 
clusive ;  and  that  the  recording  them 
was  not  a  condition  precedent  to  their 
validity;  that  the  sheriff,  after  ordering 
payment  of  the  sum  assessed,  was ytmc- 
tut  officios  and  that  the  payment  of 
the  money  into  the  Bank  of  England 
was  an  act  belonging  to  the  executive 
government,  and  not  the  subject  of 
prohibition. 

Although  the  Court  considered  that 
the  direction  of  the  sheriff  was  wrong. 
Chabot  V.  Lord  Morpeth,  446. 

Not  for  mbdirection  in  compensation 
cases,  446.    Ante,  1. 

II.  To  what  persons. 

1.  Not  to  the  Queen  or  the  officers 
of  her  executive  government,  446. 
Anti^l.l. 

2.  Not  to  a  judicial  o$cer  when  func- 
tus officio,  446.    Anti,  1. 1. 

3.  When  not  to  Commissioners  of 
Woods  and  Forests,  446.  AtUc^Li. 

4.  When  not  to  sheri£^  446.  Ante,  1. 1 . 

5.  Not  to  persons  who  have  not  to 

Eerform  the  act  sought  to  be  pro- 
ibited,  446.    Ant^,  I.  1. 

III.  After  sentence. 

For  want  of  jurisdiction,  52,  64.  Ap- 
peal,  I. 


PROMOTER. 
Page  634*    Company^  XII. 

PROMOTIONS. 
Pages  1,  986. 

PROMISSORY  NOTE. 
BUli  of  Exchange  and  Pronnuory  Notes, 

PROPERTY. 
In  stolen  chattel,  50G.    Larceny. 


I 

\ 


1166         PROSECUTION. 

PROSECUTION, 
By  guardiani :  costs,  1060.    Cosiiy  HI. 

PROTECTION. 

Certificate  ot 

When  no  answer  to  an  action^  116. 
Debtor,  II. 

PUBUC  PURPOSES. 
What  are  not,  1012.    Poor,  VI. 

PURCHASE. 
1.  EsUte  by,  989.    Deme,  II.  1 . 
IL  Compulsory,  634.    Compamf,  XII. 

PUTATIVE  FATHER. 
BoitartL 

QIJM  EST  EADEM. 
Page  284.    Licefice,  I. 


QUALIFICATION. 


Of  burgess,  775.     Municipal  Corpora' 
turn. 


burgess, 
liouy  1.  4. 


QUARTER  SESSIONS. 
SesnofU, 

QUESTION. 

I.  Relevancy,  878.     Witness,  II.  1. 

II.  For  the  jury.    Jury. 

QUO  WARRANTO. 

I.  In  particular  instances. 

] .  For  office  of  mayor,  53,  Municipal 
Corporation,  I.  1. 


RECORD. 

S.  To  question   ▼alidity  of  ren 
^  for  inafailitj  or  miriiehavioar, 
*  County Gmrt,L  1. 

IL  Pleading. 

On  the  question  whether  omisnoa  i 
the  burgess  roll  renders  connc 
ineligible  as  mayor,  35.  Mnm 
Corpomhon,  I«  1. 


RAILWAY. 
Rating,  sis,  579, 1085.     Poor,  UL 

RATE. 

L  Generally. 

Mandamus  to  make,  549.  Sewers, 

II.  Poorrate^    Pbor. 

RATIFICATION. 
Page  521.    Compemjf,  L 1. 

RECEIPT. 
L  Actual:  of  goods,  488.    Femdors,' 

II.  Acknowledgment  of  settlemem 
account,  72S.     Stamp,  1. 

RECITALS. 

Effect  on  construction  of  instruB 
7SS.    Deed,  IL 

RECORD. 

I.  Generally. 

Distinction  between  matter  in  pais 
matter  of  record,  84.  Motet 
Ll. 

U.  Pleading. 

Extent  of  the  conclusion  prout  \ 
pet  recordum,  84.    Matement^ 

III.  What  proceedings  are  part  of 
Abatement,  I.  1. 


RECTOS. 


RBUBDY. 
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RECTOIL 
Hk  daim  to  tithe,  690.    TUhe,  L  1. 

REFUSAL. 

I.  What  is. 

Wrong  allowance  of  prdiminary  ob- 
jection, 67 1 .    JurisdicHons  I.  9. 

II.  Of  tender  of  rent,  10.    Dtttren^  I. 


REGISTER. 

I.  Of  public  company. 

Seal  improperly  affixed.  9S.   Companv^ 
IV.  1. 

II.  Of  shareholders,  521.   Company^hl. 

III.  Of  ship,  96.    Evidence^  VI. 

REGISTRATION. 

I.  Of  deeds. 

1 .  Description  of  premises  in  memorial. 

A  memorial  of  an  assig:nment  of 
lease,  indorsed  on  the  lease,  was  ten- 
dered for  registration  to  the  Regis- 
trar for  MtddleteXf  under  stat.  7  Amu 
e,  20^  in  the  following  form :  **  An 
indenture  of  assignment'*  (then  fol- 
lowed a  statement  of  the  date,  and 
parties  to  the  assignment)  **  assign- 
ing all  that  brick  measaage"  &c. 
(specifying  the  premises  and  givine  a 
full  descnption  of  them  as  to  locality 
and  occupation),  "by  the  description 
of  ^The  messuage  or  tenement,  out- 
offices  and  premises^  comprised  in,  and 
demised  by,  the  within  written  inden- 
ture of  lease,  with  the  appurtenances.' " 
The  memorial  did  not  state  the  date 
of  the  lease  itself  or  the  parties  to  it. 
It  appeaCred  on  affidavit,  m  support  of 
a  rule  for  a  mandamus  to  the  Rcgistnir 
to  renter  this  memorial,  that  the  full 
description  of  the  premises  was  taken 
from  the  lease.    Held, 

That  the  memorial  did  not  comply 
with  the  requirements  of  stat.  7  Ann, 
c,  20.  t.  6.,  as  it  did  not  shew  that  the 
premises  were  described  in  such  man* 


ner  as  the  tame  were  expressed  in  the 
deed  to  be  registered,  or  in  the  lease 
thereby  referred  to. 

Where  the  deed,  of  which  a  me- 
morial is  to  be  registered,  is  indorsed 
on  an  earlier  deec^  it  is  not  sufficient 
to  describe  the  premises  by  such  me- 
morial, in  the  terms  used  in  the  earlier 
deed,  without  express  reference  to  it, 
if  the  deed  to  be  registered  describes 
the  premises  umply  by  reference  to  tba 
earlier  deed.  Regina  v.  Registrar  of 
Middlesex^  976. 

2.  Of  deed  endorsed  on  a  prior  deed, 
976.   Anli^  1. 

5.  Of  assignment  of  lease,  976.  AnU^X. 

II.  Under  other  acts. 

Of  deed  of  joint  stock  company,  600. 
Company,  III.  1. 


RELEASE. 

Not  under  seal. ' 
Efifect  of,  2.    Fraud,  I. 

RELEVANCY. 
Page  878.     Witness,  IL  1. 

REMAINDER. 

When   given  by  residuary  clause,  28. 
Devise,  V. 

REMEDY, 

L  Generally. 

1.  Cumulative,  506.    Larceny, 

2.  Effect  of  its  not  bdng  co-extensive, 
20.    BiUs,\l. 

n.  In  particular  cases. 

1.  Prohibition  or  certiorari,  446.   Pro- 
hibition,  I.  1. 

2.  For  misdirection  by  sheriff  in  com- 
nensation  cases^  446.     Prohibition, 
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REMITTITUR. 


RETURN. 


.11 


i 


5.  Action  or  order  for  restitution,  506. 
Larceny. 

4.  Appeal  to  visitor,  515.    Choriiter. 

5.  For  abuse  of  process  by  collusive 
joinder  of  parties,  540.    Patent^  J. 

REMITTITUR. 

Not  ai^er  final  judgment,  859.    DcHnue^ 
I.  1. 


RENT. 

I.  Ancient  and  accustomed,  848.  CodkU, 
IL  Distress  for.    Distrett,  I. 


REPAIRS. 

Condition  precedent  as  to,  916.    Cort" 
dUiony  I.  2. 


REPEAL. 


Statute. 


REPLICATION. 

I.  Generally. 

1.  To  divisible  plea,  284.    Licence,  I. 

2.  Special,  when  it  might  have  been 
general,  284.     Licence,  I. 

0.  Assignment  of  breaches. 

On  traverse  of  plea  of  general  per- 
formance, S  9 1 .    Covenant,  VII. 

II.  Conclusion. 

To  traverse  of  lis  pendens  pleaded  in 
abatement,  84.    Abatement,  I.  1. 

III.  In  particular  cases. 

1.  De  injuria :  to  plea  of  licence,  284, 
291.     Licence,  I. 

2.  To  plea  that  plaintifT  is  both  in- 
dorser  and  inaorsee,  589.  Bility 
IIL  1. 

S,  To  plea  of  set  off: 

Statute  of  limitations,  1046.  Ltmit" 
alion,  I. 


REPORT. 

By  master  of  forrign  Tesael, 
dence^W* 


REPUGNANCY. 

Page  702.    Highway,  UI.  I. 
viie,  II.  1. 


REPUTATION. 

Evidence  of. 

I.  Former  verdict,  782.    Deet 

II.  Declarations   of  commoi 
Manor,  11. 


REQUEST. 

I.  Generally. 

When  in  the  nature  of  a 
precedent,  418.     Conditia 

II.  In  pleading,  418.    CondiUc 

RESIDUE. 

Construction  of  residuary  daus 
vi9e,\* 

RESTITUTION. 
Of  stolen  property,  506.  Lara 

RETRAXIT. 

Judgment  by. 

I.  Form  and   effect  on    indie 
libel,  957.    Defamation,  IV. 

II.  Amendment  of  cntr}%  957. 
Hon,  IV.  1. 

RETURN. 
L  Sheriff's,  1004.    Slteriff. 
II.  To  mandamus.    Mandavn 


REVENUE. 


SERVANT. 
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REVENUE, 
d  rereDue,  446.  ProhibUum^  1. 1. 
\mjp»m    Stamp. 

REVISION.! 

gets  list,  775.    Mumcipal  Corpw 
1,1.4. 

REVOCATION, 
able  licence,  284.    Licence,  L 

RIGHT. 

ubUc  nature.. 

at  is  not,  791.    Manor,  II. 


ROME, 
tution  for  appeal  to,  52. 


Appeal, 


RULE. 

charge:  costs. 

ere  it  is  discharged  for  defect  in 
irat,  682.    Affidavit,  I.  1 . 

tting  aside,  486.    Plea,  II. 

f  county    courts,  220.      County 
rts,  VI.  1. 

)f  society. 

Df  friendly  society,  569.    Friendly 
xnety,  I. 

Alteration  and  abandonment,  569. 
^riendl^  society,  I. 

SALE, 
r  tand  Purchasen, 

SCIENTER. 

ledge. 
^xv.  y.s. 


SCIRE  FACIAS. 

I.  Pleading. 

Plea  in  abatement,  54a    Patent,  I. 

II.  To  repeal  patent,  540.    Patent,  L 

SEAL. 

I.  Generally. 

Remedy  for  improperly  affixing,  92. 
Company,  IV.  1 . 

IL  Of    register   of    shareholders,    92. 
Company y  IV.  1. 

SECURITY  FOR  COSTS. 
Auctioneer* 

SEIZURE. 

By  sheriff  holdine  two  writs  of  fi.  fa., 
1004.     Sheriff,  IV.  1. 

SENTENCE. 
Rule  of,  957.    Defamation,  IV.  1. 

SEQUESTRATION. 

I,  What,  and  by  whom.   ..  n 

1.  By  what  bishop,  129.    Bishop,  I. 

2.  Whether  an  act  of  the  Bishop's 
court,  129.    Bishop,  I. 

5.  Where  the  benefice  has  been  trans* 
ferred  to  a  different  diocese,  129. 
Bishop,  I. 

II.  Consequences. 

1.  Effect  on  the  incumbent's  estate, 
.  129.    Bishop,  I. 

2.  How  long  it  continues  in  operation, 
129.    Bishop,  I. 

SERVANT. 

Master  and  Servant, 
4h! 


IITO 


SERVICE. 


SERVICE. 

Personal. 

When  not  necessary,  671.    Jumdi> 
<Jofi,I.  S. 

SESSIONS. 

I.  Quarter :  for  what  jurisdiction. 
Borough  or  county,  107 1 .     Poor,  XV. 

II.  Quarter  sessions  :    presentment    by 

single  justice,  813.    Bridge^  L  1. 

III.  Order. 

Whether  bad  for  delegating  discretion 
to  surveyors,  702.    ifijgAtnoy,  IV.  1. 

SET-OFF. 

I.  Allowance  of,  in  affidavit  under  bank- 
rupt act,  Stat.  12  &  13  Vtct.  c.  106. 
#.  86.)  1051.    Bankrupt^  I.  1. 

II.  Settlement  by,  722.    Stampy  I. 

III.  Reptication. 

Statute  of  limitadons  :  from  what  pe- 
riod it  nms,  1046.    Lnnttaltofi,  I. 


SETTLEMENT. 
Of  poor.    Poor, 

SEWERS. 

I.  Commissioners :  litigation  and  costs  of 
litigation. 

1.  Opposition  to  a  bill  in  parliament. 

If  a  bill  depending  before  parliament 
for  the  drainage  of  a  district  is  likely 
to  injure  a  neighbouring  level,  the 
Commissioners  of  Sewers  for  that  level 
may  legally  incur  costs  in  endeavour- 
ing to  procure  a  rejection  or  modifica- 
tion of  the  bill;  such  opposition,  if 
undertaken  prudently  and  bona  fide, 
being  (within  stat.  3  &  4  W,  4.  c.  22. 
1. 16.)    a  '^  litigation  or    controversy 


arising  oat  of  die 
the  Commiisionen  bj 
Sewers. 

Although  the  Comi 
not  be  compilable  b 
oppose  such  bill. 

They  may  Imy  a  g;i 
Stat.  4  &  5  Fid.  e.  45. 
expenses  of  a  pait  boo 
to  such  bill ;  the  rate 
apportioned  according 

And  a  mandamus 
them  to  make  a  rate  ( 
other  funds^  for  repaj 
curred  by  tneir  clerk 
thority  in  such  oppod 
Norfolk  - 


2.  Whether  compellal 
to  litigate,  549.     Ax 

3.  When  compellable 
lay  rate  for  pest  cos 

U.  Clerk. 

Repayment  of  costs  i 
549.     Ja/c,  1.  1. 

III.  Level:  how  proteeCi 

Opposing  injurious  di 
AnU^  L  1. 

IV.  Rate. 

1.  For  repayment  of  c 
1.1. 

2.  Gross  rate,  549.     A 

SHARE. 
In  patent,  540.    PaUnt^ 

SHAREHOL 

I.  Register :  seal,  92.    C 

II.  Page  521.    Company 

SHERIFF 

I.  When  functus  officio. 

In  compensation    cast 
At6t/ton,  1. 1. 

II.  Erroneous  proceedinj 


i! 


SHERIFP. 

!•  What  not  sn  meeu  of  jurisdiction,  I 
446.    JProhiHikm,  I.  1. 

S.  Mudirectioii,  446.  ProhiiUhn,!.  l. 
in.  Return. 

1.  Estoppel  by,  1004.    Pott,  IV.  l. 

f.  AigomentatiTe  return  of  nulla  bona, 
1004.    Piut^  IV.  1. 

S.  Return  of  seizure  under  prior  fi.  fa., 
1004.    Poit,  IV.  1. 

IV.  Actbn  for  false  return. 

1.  Pleas  denring  seizure  of  the  debtor's 
goods:  eroct  of  return  of  seizure 
under  prior  fi.  fa. 

If  the  sheriff  return,  to  a  fi.  fa.  in  an 
action  by  22.  against  W^  that  he  has 
sdzed  goods  of  W,  under  a  fi.  fa.  upon 
a  prior  Judgment  recovered  by  L., 
against  W,,  and  R,  then  brings  an 
action  for  a  false  return,  and  for  not 
seizing  the  coods  under  R.*s  writ,  and 
the  sheriffpteads  Not  Guil^,  and  other 
pleas  in  denial  of  the  seizure  of  W*s 
goods  under  RJs  writ,  and  of  there 
havinff  been  g^oods  of  W,  which  might 
have  neen  seized  under  R*s  writ,  the 
sheriff  is  not  estopped  fi'om  shewing, 
under  such  pleas,  tnat  the  goods  sdz^ 
did  not  in  fact  belong  to  W, 

Per  Erie  J.  Where  a  declaration 
by  an  execution  creditor  aeainst  the 
sheriff  complains  that  goo(u  of  the 
execution  aebtor  have  been  seized 
under  plaintiff's  fi.  fa.  and  a  false  return 
made,  and  the  defendant  denies  such 
seizure,  the  defendant  supports  his 
issue  by  proof  that,  at  the  time  of 
the  seizure,  he  had  in  his  bands  a  fi.  fa. 
under  a  prior  judgment  obtained  by 
another  party  aeunst  the  same  debtor. 
For,  although  uie  sheriff  is,  in  strict- 
ness, considered  to  seize  goods  under 
all  the  writs  in  his  hands  at  the  time,  he 
does  not  do  so  in  the  sense  of  such  a 
declaration  and  traverse,  which  point 
to  a  seizure  available  under  plaintiff's 
writ. 

If  a  sheriff  has  seized  goods  at  a  time 
when  he  holds  two  writs  of  fi.  fa.  upon 
jud^pients  at  the  suit  of  two  different 
parties,  and  the  plaintiff  obtaining  the 
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second  judgment  brings  an  action 
against  the  sheriff  for  a  false  return: 
Quitre,  whether  such  pUuntiff  may,  on 
proof  that  the  first  party's  judgment 
was  frandulent,  insist  that  the  sdzure 
was  under  his  writ  only.  Remrnett  v. 
Lawrence,  1004. 

9.  Indemnity,  205.    Declaration^  I.  1. 

SHIPPING. 

I.  Documents  required  for  purposes  of 
customs. 

1.  Master  of  foreign  vessel's  report  of 
burthen,  96.    Evidence,  VI. 

2.  Certificate   of   measurement,  96. 
Evidence,  VI. 

Q.  Different  description  of. 

"  Lighter,  vessel,  barge  or  other  craft," 
7S4.    Coaii. 

ni.  Burthen  of  ship. 

What  official  documents  not  evidence 
of,  96.    Evidence,  VI. 

IV.  N^ligence. 

Injury  to  a  jetty  which  is  itself  a 
public  nuisance,  276.    Nrntance,  I. 

V.  Loss. 

Actual  or  constructive,  649.   Abandon' 
mental. 

VI.  Sale  by  master. 

Under  extreme  necessity,  649.   jlAon* 
donment,  1. 1. 

VII.  Points   arising  out   of  insurance. 
Imtarance. 

SIGNATURE. 

By  fiincdonary  ignorant  of  contents, 
Huntley  v.  Donovan,  101. 

SLANDER. 
Defamation, 

SOCIETY. 

Building  Societies.    Building  Society, 

4  H  2. 
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SPEaALTY. 


t. 

I: 

'I' 


SPECIALTY. 

When  not  a  discharge  of  simple  contract, 
SO.    BUlt,VL 


STAKEHOLDER. 


Auctioneer, 


STAMP. 
I.  Recdpt  stamp :  on  what  documents. 

Acknowledgment  of  settlement  by  set 
off. 

Debt  for  iron  work  sold  and  de- 
livered.  Plea:  payment.  Defendant, 
in  support  of  the  plea,  offered  in  evi- 
dence an  unstamped  document  signed 
by  plaindfis,  in  these  words.  "Me- 
morandum. That  any  demand  we  may 
hate  asainst  ^."(defendant)  "for  iron 
work,  Ice,  is  this  day  settled  and  dis- 
charged in  consideration  of  services 
renderedby  him  to  us.  N.  B,  Particulars 
of  our  account  shall  be  delivered  with 
a  stamp  receipt.'*    Held, 

That  the  document  was  not  admis- 
sible for  this  purpose  without  a  receipt 
stamp.    Livingstone  v.  Whitingy  722. 

IL  Agreement  stamp. 

1.  Acknowledgment    of    antecedent 
agreement. 

Assumpsit  on  a  special  agreement 
whereby  plaintiff,  for  certain  consider- 
ations, was  to  pay  defendant  a  sum  of 
money  and  accept  a  bill  of  exchanee 
at  eighteen  months,  and  deliver  the 
same  to  defendant,  to  be  on  certain 
conditions  null  and  void;  and  defendant 
promised  that  if  he  should  negotiate 
the  bill,  and  the  condition  should  be 
fulfilled,  he  would  indemnify  plaintiff 
a^inst  the  bill.  Averments,  that  the 
bill  was  deposited  on  the  terms,  that 
the  conditions  were  fulfilled,  and  the 
bill  became  null  and  void.  Breach, 
that  defendant  did  not  indemnify 
plaintiff.  Pleas.  Non  assumpsit,  and  a 
traverse  of  the  averment  that  the  bill 
was  deposited  on  these  terms.   On  the 
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trial,  the  plaintiff  gave  ond 
which  shewed  that  there  was 
ment  between  pluntiff  and  d 
but  fidied  in  snewing  its  wo 
then  produced  a  paper  signc 
fendant  dated  after  the  par 
ment,  in  these  terma,  "  i  Imti 
recoved  from'*  pkuntiff  **  a  bi 
lOf.  at  dghteen  mootha  date; 
dition,  that  if^  enumerating 
ditions  in  the  declaratioii,  bu 
rest  of  the  agreement, "  the  1 
null  and  void.'*  Held,  that  i 
did  not  require  a  stamp.  D 
T.  Page^  1 07  J. 

2.  Memorandum  ezpretsing 
consequences,  1075.    JbA 

in.  Production   of    documen 
stamped. 

Order  for  admission  of  stan 
when  invalid,  187.    JScidSi 


STANNARIES. 

Court. 

Concurrent  jurisdiction  wit 
court,  144.    CowUtf  Cowri 

STATUTE. 

FiasT :  Generally. 

I.  Preliminary  proceedings.    / 

H.  Construction  of  statutes, 
ftofi,  H. 

in.  Distinction  between  statu 
ditions  and  conditions  by  coi 
BattartL 

IV.  Effect  of  mistake  in,  815. 
Ll. 

V.  Temporary  acts. 

Effect  during  continuance,  61 
tfpoy,  I.  1. 

VI.  Expiration  of  compulsory 
Inchoate  act,  634.    Compam 

VIL  Repeal. 

!•  Partial  repeal  of  general 
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far  it  a£kcU  local  act,  4 18.    Condi' 
/ton,  IV. 

2,  Eflect,  as  to  surety,  of  statutory 
change  in  duties  of  principal,  418. 
Condilion^  IV. 

J.  Of  act  incorporated  with  an  inter- 
mediate act,  813.     Bridget^  I.  1. 

fSscoNOLT :  Decisions  on  general  statutes. 

VIIL  24  Hen.  8.  c.  12.     (Restraint  of 
Appeals). 

Sects.  2,  5,  6,  7,  S,  9.  Court  of  ap- 
peal, S^»     Appeal,  I. 

IX.  25  Hen.  8.  c.  1 9.    (Submission  of 
Clergy). 

Sects.  3,  4.  Court  of  appeal.  52.  Jp' 
pealf  I. 

X.  32  Hen.  8.  c,  9.    (Sale  of  pretcnsed 
titles),  460.     Covenant,  II.  1. 

XI.  43  Eliz.  c.  2.    (Poor). 

Sect.  1.   Poor  rate,  313.    Poor,  III,  1. 

XIL  21  Jac.  I.  c.  16.    (Limitations). 

Sect.  3.  Time,  with  regard  to  demand 
pleaded  as  a  set  off,  1046.  Limita* 
Hon,  I. 

XIII.  15  C.2.  c,  17.    (Conservators  of 
the  Fens),  827.     Bridget,  III.  1. 

XIV.  29  Car,  2.  c.  3.    (Frauds). 

Sect.  17.  Acceptance  and  actual  re- 
ceipt, 428,  442  n.     Vendors,  V. 

XV.  3  W.^M.c.  II.    (Poor). 

Sect.  6.  Settlement  by  payment  of 
rates,  399.     Poor,  XI. 

XVI.  4&SW.^M.  c.ll.  (Certiorari). 

Sect.  3.  Costs  of  prosecuting  officer, 
1060.    Co<^,  III. 

XVII.  4&.5W.^M.  c.lB.    (Malicious 
Informations). 

Sect.  2.  Defendant's  costs,  1078.  2^ 
/amation,  III. 

XVIII.  9  &  10  fF.  3.  c.  15.    (Arbitra- 
tion). 


Sect.  1.    Making  submission  a  rule  of 
court,  297,  305  n.    Arbitration^  I.  II. 

XIX.  4  Ann,  c.  16.  (Amendment  of  the 
Law). 

Sect.  4.    Pleading  several  matters,  486. 
Flea,  n. 

XX.  7  Ann,  c.  20.  (Middlesex  Regis- 
tration of  Deeds). 

Sect.  6.    Form  of  memorial,  976.  Be- 
gistration,  I.  1. 

XXI.  9G.2.C.24.  (Parliamentary  Elec- 
tions). 

Sect.  7.    Debt  for  corrupting  voter, 
870.     Bribery. 

XXII.  4  G.  2.  c.  28.  (Landlord  and 
Tenant). 

Sect.  1 .    Action  for  double  value,  684. 
Landlord  and  Tenant,  IV.  2. 

XXIIL  17  G.  2.  c.  38.    (Poor). 
Sect.  4.    Appeal,  200.    Poor,  VII. 

XXIV.  26  G.  2.  c.  71.  (Shepton  Mallet 
Turnpike  roads).  Treasurer's  bond, 
418.     Condition,  IV. 

XXV.  15G.5.  c.  78.    (Highway). 

Sect.  24.   Presentment,  813.   Bridges^ 
Ll. 

XXVI.  14  G.  5.  r.  48.  (Life  Insurance). 

What  not  a  life  insurance,  460.     Co* 
tenant,  II.  1. 

XXVIL  18  G.  3.  c.  19.  (Justices  out  of 
Sessions). 

Sect.  1.    Costs,  266.    ilc/ioif ,,VIL 

XXVIII.  55  G.S.  C.54.  (Friendly  So- 
cieties). 

Sect.  3.      Change    of    rules,     569. 
Friendly  Society,  I. 

XXIX.  55  G.  3.   e.  101.    (Poor). 

Sect.  2.  Maintenance  under  suspended 
order,  1037.     Poor,  XVII.  1. 

XXX.  43  G.  3.  r.  59.    (Bridges). 

Sect.  1.    Extension  of  highway  act, 
815.     Bridges,  I.  1. 

4  H  3 
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XXXI.  55  G.S.  c.  141.    (Annuities). 

SecU  9.    Return  of  consideration^  990. 
Anmaiy, 

XXXII.  54  G.3.  c.  170.    (Local  Acts 
relating  to  Poor). 

Sect.  1.    Settlements  under  local  act, 
599.    Poor^XL. 

XXXIII.  5  G.  4.   c.  126.     (Turnpike 
Roads). 

Sects.  76,  77.     Treasurer's  accounts, 
418.    CondUi<m,lV.2. 

XXXIV.  4  G.  4,    c.  95.      (Turnpike 
Roads). 

Sects.  46,  47.    Treasurer^  418.     Con- 
dUUm,  IV.  2. 

XXXV.  5  G,  4.  c.  18.     (Recovery  of 
Penalties). 

Sect.  1.    Detainer  until  return  of  dis- 
tress warranty  266.    Action,  VII. 

XXXVI.  7&S  G.4.  c. 29.  (Larceny). 

Sect.  57.    Rights  of  owner  on  con- 
viction^  506.    Larceny, 

XXX VIL    10  G.4.  r.  56.     (Friendly 
Societies). 

Sect.  27.     Arbitration  clauses,  105. 
Bttttdmg  Society^  I.  1. 

XXXVIIL   2&3  W.A.  C.64.    (Par- 
liamentary Boundaries). 

Sect.  26.  Isolated  portions  of  counties, 
815.    Bridget,  I.  1. 

XXXIX  2  &5  fT.  4.  c.  92.    (Court  of 
Delegates.) 

Sect.  5.  Appeal  to  judicial  committee, 
52.     Ajipeal^  I. 

XL.  5  &  4  fT.  4.  c.  22.    (Sewers). 

Sect.  16.      Costs  of  litigation,  549. 
Sewers  fh  1. 

XLL  5&4W.4.C.41.  (Privy Council). 

Sect.  5.  Appeal  to  judicial  committee, 
59,     Appeal,  1, 

XLU.  4  &  5  ^.  4.  c.  76.  (Poor).  Poor. 

XLin.  5&6  IV,4.  c.  50.    (Highways). 

1.  Sect.  1.    Repeal  of  former  acts, 
615.    Bridget,  I.  1. 


2.  Sect.  85.  Omtasion  to  rem 
pairable  by  the  parish,  17.  IR 

5.  Sect.  85.  Divernon,  702.  fft 
IILl. 

XLIV.  5  &  6  IT.  4.  c.  76.     (Mi 
Corporations.) 

1.  Sects.  15,  28.  49.  El^ib 
municipal  ofiBce,  35.  Jlftanc^ 
poration,  I.  1. 

2.  SecU.  101,  103.  Separate  c 
sion  andquarter  seisioQ%  107( 
XV. 

5.  Sects.  9,  1 5,  S3,  Qualifia 
burgess,  775.  Municipal  Cktrf 
L4. 

XLV.  6&7W.4.C. 58.  (Buikfini 
ties). 

Sect.  2.  Interest  on  loans,  105. 
tfig  Society,  I.  1. 

XLVL  6&1W.4.C.  71.    (Tith 
mutation). 

1.  Sect.  12.  Actual  possesno 
TUke,  I.  1. 

2.  Sects.  45,  71.  Award,  620. 
Ll. 

XLVII.  6  &  7  FT.  4.  C.77.  (Ecde 
Commission). 

Sect.  20.  Acts  of  jurisdictioi 
Bithopy  I. 

XLVIII.  6  &  7  fT.  4.  c.  96.    (ft 
Assessments). 

1.  Sect.  1.  Poor  rate,  313.  Poot 

2.  Sect  6.  Appeal  to  special  s 
200.     Poor,  Vll. 

XLIX.  6  &  7  ^.  4.  c.  106.  (Stan 
Sect.  6.  Court,  144.  GnaUy  Co 

L.  1  W.4.&1  Vict,  c.  69.    (Tith 
mutation). 
Sect.  2.    Boundaries,  45.    Poc 

LI.  1  &  2  Fic/.  c.  14.    (Criminal 
tics). 

Sect.  2.  Order  adjudicating  sett 
1025.     Poor,  XVIII.  1. 

LII.  1  &  2  Vict.  c.  1 10.    (Insolve 
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1.  Sect.  3.    Action  on  bail  bond,  75. 
BaU. 

2.  Sect.  55.  Sequestration,  129.  Bishop^ 
I. 

LIII.  S&  3  VicL  c.  62.    (Tithe  Commu- 
tation). 

Sect.  34.    Change  of  boundaries,  43. 
Poor^  X, 

LIV.  2  &  3  Vict,  c.  71.     (Metropolitan 
Police). 

Sect.  44.     Time  of  proceeding,  249. 
Poor,  II. 

LV.  4  &  5  VicL  c.  45.    (Sewers). 

Sects.  1,  2.    Rate  to  pay  past  expenses, 
549.     Sewert,  I.  1. 

LVI.  5  &  6  Vict.  C.22,  (Queen's Prison). 

Sect.  17.    Classification  of  prisoners, 
957.     Defamation,  IV.  1. 

LVII.  6&  7  VicLc.es.  (Unlicensed per- 
formances). 

Sect.  19.    Levy  of  costs,  266.    Action, 
VII. 

LVIII.  6  &  7  Vict.  c.  85.    (Competency 
of  Witnesses). 

Sect.  1.   Prochein  amy,  878.    Witness^ 
II.  1. 

LIX.  6  &  7  Vict,  c,  96,    (Defamation). 

Sect.  8.  Defendant's  costs,  1077.    De- 
famation^  III. 

LX.  7  &  8  rtct,  c,  15.    (Factories). 

1.  Sect.  47.    Length  of  notice,   121. 
Conviction^  III.  1. 

2.  Sect.  69.    Certiorari,  121.    Convic' 
tion.  III.  1. 

LXL  7  &  8  Vict,  c.  61.  (Detached  parts 
of  Counties). 

Sect.  1.    Change  of  boundary  for  all 
purposes,  813.     Bridget^  I.  1. 

LXn.  7  &  8  Vict,  c.  70.    (Bankrupts). 

Sect.  6.  Certificate  of  protection,  116. 
Debtor,  IL 

LXIIL  7  &  8  Vict.  c.  76.    (Transfer  of 
property). 

Sect.  4.   Demise  by  writing  not  under 


seal,  257.  Landlord  and  Tenant,  III. 
1. 

LXIV.  7  &  8  rtct.  c.  96.   (Bankruptcy). 

Sect.  6.  Petition  for  interim  order  of 
protection,  2.     Fraud,  I. 

LXV.  7  &  8  Vict.  r.  110.    (Joint  Stock 
Companies). 

Sect.  2.  Purposes,  600.  Companj^^  III. 
1. 

LXVI.  8  &  9  Vict,  c,  10.    (Bastards). 
Sect.  3.  Notice  of  appeal,  88.  Bastard, 

LXVIL  8  &  9  Vict,  c,  16.    (Companies' 
Clauses). 

1.  Sects.  9,  66,  75,  90.  Affixing  seal  to 
register,  92.     Company,  IV.  1. 

2.  Sect.  28.  Shareholder,  521.  Com' 
pani/^  I.  1. 

LXVIII.  8  &  9  Vict.    r.  18.     (Lands' 
Clauses  Consolidation). 

1.  Sect.  38.  Umpire's  fees,  1043.  Com- 
pony,  XrV.  1. 

2.  Sect.  38.  Notice  to  cisdmant  of  the 
warrant  to  summon  a  jury,  404. 
Compensation,  II. 

3.  Sects.  54,  55.  Jurorsy  486^  496. 
Plea,  n. 

4.  Sect.  68.  Claim  by  landowner,  404. 
Compensation,  IL 

5.  Sect.  123.  Compulsory  powers,  634. 
Company,  XII. 

LXIX.  8  &   9    Vict.    c.  20.     (Railway 
Clauses). 

Sect.  107.  Annual  accounts,3 13.  Poor, 

in.  1. 

LXX.  8  &  9  Vict,   c,  86.     (Ships'   Re- 
gistry). 

Sects.  9, 7, 18.  Report  of  burthen,  96. 
Evidence,  VI. 

LXXI.  9  &  10  rtct.  c.  38.     {BaHersea 
Park). 

1 .  Sects.  1 5,  25.  Notice  of  intention 
te  take  lands,  761.  Compensation, 
Ll. 

2.  Sects.  30.  40.  Compensation,  446. 
Prohibition,  L  1. 
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LXXn.  9  &  10  VicL  e.  66.    (Poor). 

Sect.  1.  Suspended  order»  1037.  Poor, 
XVII.  1. 

LXXIII.  9  &  10  Fie/,  c.  95.     (County 
Court). 

1.  Sect.  24.  Removal  of  officers,  476. 
Counttf  Court^  I.  1. 

2.  Sects.  58,  1 4 1 .  Causes  cognisable  in 
stannaries  court,  144.  County  Courts 
IV. 

9.  Sect.  78.  General  rules,  S20.  County 
Courts  VI,  1. 

4.  Sect.  118.  Interpleader :  stay  of  pro- 
ceedings, 212,  217.  County  Courts 
VIL 

5.  Sect.  11 8.  Interpleader:  particulars, 
220.    Couniy  Courts  VI.  1. 

LXXiy.  10  &  1 1  Vict.  c.  98.     (Eccle- 
siastical Commissioners). 

Sect.  8.  Validity  of  acts  already  done, 
129.    Bitkop,  I. 

LXXV.  11  &  12  Vict.  C.31.    (Poor). 

Sect.  9.  Notice  of  appeal,  1070.  Poor^ 
XV. 

LXXVI.  1 1  &  12  rtct.  c.  44.  (Protection 
of  justices). 

1.  Sect.  2.  Excess  of  jurisdiction,  266. 
Action^  VII. 

2.  Sect.  5.  Rule  to  hear  and  determine, 
569.     Friendly  Society ,  I. 

LXXVII.  12  &  13  Vict.  c.  103.  (Poor). 

Sect.  9.  Time  of  proceeding,  249. 
Poor,  II. 

tXXVm.  12  &  15  Vict,  c.  106.  (Bank- 
ruptcy). 

Sect.  86.  Affidavit  of  debt :  counter- 
claim, 1 05 1 .     Bankrupt,  I.  1 . 

Thirdly  :  Decisions  on  local  and  private 
acts. 

LXXIX.  35  G.  5.C.75.  (St.Marylebone), 

Sect.  191.  Payment  of  rates,  399. 
Poor,  XI. 

LXXX.  5  G.  4.  c.  cxii.    {Hammersmith 
Bridge),  369.    Poor,  III,  2. 


SUMMONS. 

LXXXI.  l&2Fir/.r.d.(SB 
in  London). 

Sect  4.  TickeU,  724.  Qt^. 

LXXXII.  4  &  5  Fic#.  c.  xvL  ( 
improvements).  1012.    Poor 

LXXXIII.  Improvement  acts. 

High   and    Low   Harrowgt 
Poor,  VI. 

LXXXrV.  Drainage  acts. 

Corporation  of  consenrators  < 
827.    Bridget,  III.  1. 

LXXXV.  Roads  and  Bridges. 

1.  ShepUm  Mallei,  4\S.   Con 

2.  Hammersmith  Bridge,  5t 

m.  2. 

LXXXVI.  Parochial  and  muni 

1.  Leiceiter  Freemen  :  elect 
puties,  671.    Jurisdiction, 

2.  St.  Marylebone  Poor,  31 
XI. 

LXXXVIL    London  and   m 
sale  of  coals,  724.    Coals. 


STAYING  PROCEEDn 

I.  On  payment. 
In  several  actions  on   ioint 


n  jomc 
,VI.  1. 


costs,  533.     Action 


II.  Pending  collateral  civil  ai 
Criminal  Information,  I. 

III.  On  interpleader  in  Coun 
212,  217.     County  Court,  Vi 


STYLE. 
Of  manorial  court,  28.    Devise 

SUBMISSION. 
To  arbitration,  297.    ArhUratio 

SUMMONS. 
Reasonable  time,  ISI.   Convicti 
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;  SURETY. 

Statutory  change  in  duties  of  principal, 
418»    ConMon^lY. 


SURPLUSAGE. 

Pages  684.    Landlord  and  Tenant,  IV.  3. 
702.  Highway,  III.  1.   1071.  Foor,XY. 
689.  AffidofM^  L  1. 


SURVEYOR. 
Of  highways,  702.  Highway ^  III.  U 

TAIL. 
Estate  tail,  929.    Devise,  II.  1. 

TENDER. 
On  distress  for  rent,  10.    Ditlreu,  L 

THEATRE. 
Unlicensed,  266.    Action,  VII. 

TICKET. 

On  delivery  of  coals  in  London^  724. 
Coals. 

TIME. 

I.  Fraction  of «  day. 

fixing  too  early  an  hour  in  a  notice  to 
quit,  684.    Landlord  and  Tenatit^ 

II.  Hour. 

At  which  tenancy  expires,  684.  Land' 
lord  and  Tenant,  IV.  2. 

III.  Reasonable. 

1.  Who  the  judge,  121.  Conmction, 
III.  1. 

2.  Where  none  limited  by  the  statute 
giving  the  right  to  do  a  particular 
act,  200.    Poor,  VII. 


9.  Enactment  construed  so  as  to  allow, 
1025.    Poor,  XVIII.  1. 

IV.  Lapse  of. 

Evidence  of  acceptance  of  goods,  442  n. 
Vendors,  V. 

V.  Acts  done  before  expiration. 

1 .  Notices  under  powers  of  compulsory 
purchase,  634.    Company,  XiL 

2.  Proximate  cause  of  loss  before  ex- 
piration of  time  policy,  649.  Aian* 
donment,  I. 

VI.  Of  proceeding. 

1.  By  poor  law  auditor,  249.  Poor,  II. 

2.  Before  metropolitan  police  magis- 
trate,  249.    Poor,  II. 

VII.  Shewing  on  &ce  of  proceedings. 

1.  In  jurat  of  affidavit,  682.  Affidavit^ 
L  1. 

2.  See  also  Dale, 

VIIL  Enlargement  of,  297.  ifrdt^rofibfi,  I. 


TINNER. 

In  what  court  to  be  sued,  144.    Covntu 
Court,  IV. 


TITHE. 
I.  Commissioners :  purposes  of  award. 

1.  Between  what  parties  it  is  to  settle 
disputes. 

The  award  to  be  made  by  Tithe 
commbsioners  under  the  Commutation 
Act,  6  &  7  IK.  4.  r.  71.,  is  for  the  pur- 
pose only  of  settling  disputes  between 
tithe-owner  and  land-owner,  and  not 
of  deciding  questions  of  title  between 
rival  claimants  of  tithe. 

Therefore,  where  tithes  of  agistment 
were  claimed  by  both  rector  and  vicar, 
and  the  vicar  called  upon  the  Com- 
missioners to  determine  such  claims 
before  making  their  award. 

Held,  on  return  to  a  mandamus, 
that  the  Commissioners  were  not  bound 
so  to  determine,  the  difference  not 
being  one,  within  sect.  45,  by  which 
the  making  of  the  award  was  hindered  ; 
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.  but  thftt  they  would  do  rightly  in 
awarding  rent-charges  for  the  tithes, 
including  that  of  agjstmenty  to  the 
parties  respectively  in  possession,  leav- 
ing them  to  litigate  the  title  sub- 
sequently, as  they  might  do,  under 
sect.  71,  notwithstanding  the  award. 

No  statement  apfiearing  as  to  the 
receipt  of  agistment  tithe  by  any  perty ; 
Held,  that  the  Commissioners  might 
properly  consider  the  rector  as  the 
person  ro  actual  possession,  within  sect. 
If  of  the  statute.  Re^na  v.  TUhe 
CommisiUmers,  6S0. 

2.  Settlement  of  boundaries,  45.  Poorf 
X. 

9.  Prospective  operation,  45.  Poor,  X. 

IL  Commutation. 

Course  to  be  pursued  where  there  are 
conflicting  claims  to  the  tithe,  6S0. 

III.  Possession. 

Who  to  be  deemed  in  possession,  69a 
Ante^h  1. 


TITLE. 

I.  To  estate. 

1 .  When  different  from  that  contracted 
for,  155.     Vendors^l,  1. 

2.  In  compensation  cases,  446.    Pro' 
hiiUioH,  h  1. 

5.  Sale  of  pretensed  titles,  460.    Cove 
nani,  11,  1. 

II.  To  office. 

To  be  on  burgess  list,  775.   Municipal 
Corporation^  I.  4. 

TOLL. 
Exchange  toll,  313, 566.    Poor^  IIL  1. 


TRESPASS. 

Form  of  action. 
Against  justices,  866.    Actio 

TRIAL. 
L  Bv  the  Court,  957,  964.    H 

II.  At  Nisi  Prius. 

1.  Judge's  order  for  the  ad 
evidence.  OKnection  tha 
dence  is  inacunissible,  1: 
dence^  X. 

2.  Appearance  by  counsel :  u 
by  attorney,  17 1. 


TRAVERSE. 


PUadmgn 


TREASURER. 


3.  Not  by  party's  wife,  98i 
and  Fewte,  I. 


TROVER. 
For  stolen  chattel,  506.    Lore 


TRUST. 

I.  What  creates  relation  of  tr 
cestuique  trust,  713. 


II.  Under  assignment  for  bend 
ditors,  715.     Assignmeni,L 


TRUSTEE. 


I.  Action  as. 


Indorsee  suing  as  trustee  fo 
498.    BUU^yiL 

H.  Costs. 

Of  litigation,  549.     Sewet 

III.  Of  building  society,  103. 
Society,  1. 1. 


] 


TURNPIKE. 


Of  turnpike  trust,  418.    Condition^  IV.     {  Highway,  V. 


UMPIRE. 
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USB  AND  OCCUPATION. 

Action  for :  pleading  and  evidence. 

Defence  available  under  nunquam  in- 
debitatus, IS9.    Bithop,  I. 

USER. 

I.  Evidence  of  when  not  necessary,  791. 
ManoTf  II. 

II.  Of  turnpike  road,  689.  Highway  J.  1. 


USURY. 

I.  Building  societies'  interest  on  loans, 
when  not  usurious,  103^  BvUding  So* 
deitf,  I.  1. 

II.  Otriection  that  rules  are  a  colourable 
cloak  for  usury,  how  to  be  taken,  105. 
BuUding  Socieitf^  I.  1. 


VALUATION. 

In  compensation  cases,  446.    Prohibition^ 
I.  1. 


VALUE. 
In  detinue,  859.    Detinue^  I. 

VARIANCE. 

In  stating  means  of  corruption,  870. 
Bribery* 

VENDORS  AND  PURCHASERS. 

FiasT :  On  sales  of  real  estate. 

I.  Vendor's  right  to  rescind  on  objec- 
tions  to  title. 

1.  Htle  offered  different  from  title 
bargained  for. 


Plaintiff*  purchased  land,  and  paid  a 
deposit.  Tne  condition  of  sale  stated 
that  the  sale  was  made  by  a  first  mort- 
gagee under  a  power  of  sale.  It  after- 
wards appeared  that  the  power  of  sale 
was  given  only  in  case  the  mortgagee 
should  give  notice  in  writing  to  the 
mortgagor  to  pay  the  money  due,  and 
the  mortgagor  should  not  pav  within 
three  calendar  months  after  such  notice; 
and  it  was  provided  that  the  receipts 
of  the  mortgagee  should  discharge  the 
person  paying  from  being  answerable 
for  misapplication  of  the  money,  or 
inquirinj;  into  the  propriety  of  the  sale 
purportmg  to  be  made  in  pursuance  of 
the  power,  and  from  being  obliged  to 
be  satisfied  whether  the  terms  on  which 
the  sale  was  made  by  virtue  of  the 
power  were  complied  with.  After  this 
mortgage,  and  before  the  sale,  the 
mortgagor  had  executed  several  ad- 
ditional mortgages  on  the  property. 
No  notice  was  in  fact  given  to  him  by 
the  mortgagee;  but,  before  the  sale, 
and  after  the  subsequent  mortgages, 
he  agreed  in  writing  that  it  should  be 
lawful  for  the  first  mortgagee  to  sell 
without  giving  notice. 

Held  that  the  purchaser,  upon  dis- 
covery of  these  facts,  was  enutled  to 
rescind  the  contract  and  recover  the 
deposit. 

Although,  after  the  sale  and  before 
the  rescinding  of  the  contract,  the 
mortgagor,  the  first  mortgagee,  and 
several  (whether  all  or  not  did  not  ap- 
pear) of  the  subsequent  mortgagees 
nad  executed  an  indenture,  whereby 
it  was  declared  and  agreed  that  the 
sale  should  be  valid  although  no  notice 
had  been  given.  Fortter  v.  Haggart^ 
155. 

2.  Title  under  a  power  contrasted  with 
title  through  parties  interested,  155. 
Ante^  1. 

II.  Conditions  of  sale. 

Description  of  a  particular  title  how 
far  binding,  155.    Ante^  I.  1. 

III.  Recovery  of  deposit. 

1.  On  substitution  of  a  different  title, 
155.    Ante^  I.  1. 

3.  Interpleader,  1081.    AueHoneer, 


IIM  VENDORS  AND  FIHICHASERS. 

IV.  Quui  contract  by  notice  under  com 
puliory  power*. 

1.  B;  public  commiraanen,  Ttil.  Cuvf' 
peniaium,  I.  1. 

a.  By  railwaj  companf,  634.    Com- 
pony,  XII. 

SicoHOLT  :  on  talet  of  gooda. 


V.  Statute  of  frauds:  acceptance 
actual  receipt. 
1.  Not  luch  at  to  preclude  objection! 

to  quantity  or  to  quality. 

The  Bcceptaace  and  actual 
or  goods,  wnichmake  a  written 
randum  unnecessnry  under  lect.  IT  of 
lEat.  9  Car.  99.  c.  Z.,  are  not  *uch  an 
acceptance  and  receipt  as  will  preclude 
the  purchaser  from  queitioninf;  thi 
'    quantity  or  quality  of  tbe  gootJ! 


The  efliiCE  of  such  statutory :  ^  . 
and  receipt  is  merely  to  dispense  mIlIi 
the  necetuty  of  a  written  memoi-anduni 
of  tbe  contract. 

'  Defendant  purchased  wheat  of  plain- 
tiff by  SBinnle,  and  directed  that  tlic 
bulk  shoula  be  delivered  on  the  next 
morning  to  a  carrier  named  by  himself, 
who  wai  to  convey  it  to  tbe  nmrket 
town  of  IT.;  nod  defendant  hiniialf 
took  the  sample  away  with  him.  Oa 
the  following  morning  the  bulk  was 
dcli*erc[l  to  the  carrier;  and  tlic  de- 
fendant resold  it  at  IV.  on  that  day  by 
the  same  sample.  The  carrier  con- 
veyed the  wheat,  by  order  of  defend  nut, 
uho  had  never  seen  it,  to  the  sub- 
vendee,  who  rejected  it  as  not  cor- 
rc^nding  with  the  sample;  and  de- 
fendant, on  notice  of  this,  repudiated 
bis  contract  with  plaintiff'  on  the  sunie 
ground. 

Held,  that  there  was  evidence  to 
warrant  a  jury  in  finding  acceptance 
and  actual  receipt  by  defendant,  within 
the  meaning  ot  ctat.  39  Car. !?.  c.  S. 
I.  IT.  Morton  V.  TibbeU,  438. 
S.  Whatevidencesufficient,4Se.  Aati, 

9. 

5.  Constnictivo:    evidence:  lapse  of 
W.,   living   at   Herefari,  ordered 


eoods  [at  «  ))rice  above  lof. 
livinx  at  Brittol,  and  directed  I 
should  be  sent  by  TV  i/frcfi 


to  Hereford.  They  .were  sent 
ingly;  and  a  letter  of  advice 
sent  to  W.,  with  aa  invoice,  sti 
credit  to  be  three  months.  ( 
arrival  at  Hereford,  they  wer 
in  the  waiehouse  of  the  ownc 
sloop,  where  IV.  saw  them; 
then  said  to  the  warehousec 
he  would  not  take  them  :  but 
no  communication  to  jf ,  till  tl 
five  months,  when  he  repudi 

In  an  action  by  A.  agains 
thenrice.  Held  : 

That  the  judge  oudil  not 
told  tbe  jury  that  there  wai 
ceptance  and  actual  receipt  u 
Statute  of  Frauds,  99  C.  8.  e. 
but  should  have  left  them  tofi 
these  facts,  whether  or  not  tl 
been  such  acceptance  and  ai 
ccipt.  BiaketY.  WhecUr,  44S 
VL  Subsale. 
Effect  of  in  Ttspeet    of  ace 

49B.     Ante,  V.  9. 

VII.  Sale  in  market  overt. 
Property  in  stolen  chattel,  50« 

VIII.  Sale  by  master  of  ship. 
Estteinc    necessity,    649,       ^ 

IX.  Sale  under  local  regulations. 
Delivery  with  ticket.  '24.    Cm 

X.  Delivery. 

1.  To  carrier,  effect  of  in  rci 

acceptance,  4SS.     Ante,  V.  i 

S.  Of  coals  in  London,  T24.    C 

XI.  Objections  to  quantity  or  qui 
Notwithstanding  ncceplancc  an 

receipt  within  statute  of  fnu 
Ante,  V.  I. 


VICAR. 


WITNESS. 
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VICAR. 
I& dttm  to  tithe,  620.    TUhe,Ll. 

VICARAGE. 

Transfer  to  another  diocese,  129.  Bishop, 
L 

VISITOR. 
EzdusiTe  jurisdiction,  515.    Chomter. 

VOLUNTARY  CONVEYANCE. 
P^  715.    Attignmenty  I. 

VOTER. 
Corruption  of,  870.    Bribery. 

WAGER. 
Wagering  policy,  460.    Covaumt,  II.  I. 

WAIVER. 

I.  Of  condition,  155.     Vendors,  h  I* 

II.  Of  right  to  interplead,  205.     Declare 
aHotif  1. 1. 

III.  Of  objection. 

By  proceeding  on  compensation  en- 
quiry, 486.    Plea,  I(. 

WARRANT. 

I.  Distress  warrant.    Distress, 

II.  For    compensation     enquiry,'   404, 
Compensation,  II. 

WASTE. 
Of  manor,  791.    Manor,  II. 


WIFE. 


Baron  and  Feme. 


WILL. 

I.  Undue  influence. 

Creation  of  an  interest  in,  460.    Co* 
venant,  II.  1. 

XL  Codicil. 
Effect  as  to  date  of  will,  848«    Codicil. 

III.  Construction.    Devise* 

IV.  Leasing  powers.    Power, 

V.  Conveyance  of  expected  benefits,  460. 
Covenant,  II.  1. 


WITNESS. 

I.  Competency. 

Prochein  amy,  878.    Post,  II.  1 . 

II.  Discrediting  own  witness. 

I.  By  questioning  as  to  former  state- 
ments. 

A  prochein  amy,  suing  on  behalf  of 
an  infant,  is  not  precluded  from  giving 
evidence  by  stat.  6  &  7  Vict.  c.  85.  #.  1., 
as  a  party  individually  named  on  the 
recoro. 

Although  the  general  rule  is,  that, 
on  the  tnal  of  a  cause,  a  party  shall 
not  discredit  his  own  witness,  yet,  if 
the  witness  unexpectedly  gives  adverse 
evidence,  the  party  may  ask  him  if  he 
has  not,  on  a  particular  occasion,  made 
a  contrary  statement.  And  the  ques- 
tion and  answer  may  be  stated  by  the 
Judge  to  the  jury  with  the  rest  of  the 
evidence;  the  Judge  cautioning  them 
not  to  infer,  merely  from  the  question, 
that  the  fact  suggested  by  it  is  true. 

Quiere,  whether,  in  such  case,  the 
party  may  contradict  the  witness  by 
evidence  as  to  such  former  statement. 

If  a  witness  called  in  support  of  a 
case  unexpectedly  gives  evidence  in  op- 
position to  it,  Uic  party  calling  him 
may  go  on  to  prove  the  case  by  other 
witnesses ;  and  it  will  be  no  objection 
to  the  proof  of  any  relevant  fact  that 
the  statement  of  it  contradicts,  and 
thereby  indirectly  discredits  the  first 
witnesst 
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The  fact  is  relevant,  though  it  be  not 
part  of  the  transactions  on  which  the 
issue  turns,  if  the  truth  or  falsehood  of 
it  may  fairly  influence  the  belief  of  the 
jury  as  to  the  whole  case.  Thus,  if 
the  plaintiff's  first  witness  denies  a 
material  fact,  and  states  that  persons 
connected  with  the  plaintiff  have  ofiered 
him  money  to  assert  it,  the  plaintiff 
msy  call  those  persons,  not  only  to 
proye  the  fact,  but  to  disprove  the  at- 
tempt at  subornation. 

In  an  action  for  assaultins,  and  ther^ 
by  injurii^,  the  plaintiff,  if  rae  plaintiff's 
witness  cfeposes  that  plaintiifl^  in  con* 
yersation,  ascribed  the  injury  to  an 
accident,  the  plaintiff  may  afterwards 
proye  that,  in  fact,  no  such  accident 
occurred.    MdhuUh  v.  Collier,  878. 

S.  By  evidence  in  contradiction  as  to 
releyant  facts,  878.    Anie,  U 

5.  By  disproving  subornation  alleged 
by  the  witness,  878.    Ante,  I. 


4.  By  disproving  ftcts  refei 
the  statement  of  the  witi 
Anii,l. 

5.  Whether  by  evidence  o 
statement,  878.     Ante,  1. 

III.  Relevancy  of  questions. 

Though  not  touching  the  pre 
in  issue,  878.    Anti^  11.  1. 

IV.  What  questions  may  be  ask 

Not  what  testator  in  giving  ini 
for  will  siud  about  propert; 
S87.    Devise,  L  1. 
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